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INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly disclosed and may be privileged and 
confidential.  It is for internal government use only and must not be disseminated, distributed, or copied to persons not authorized to receive the information.  

Unauthorized disclosure may result in prosecution to the full extent of the law.

Financial Management Group Clearance Items

March 27, 2019

Time:  1pm – 2pm
Location: Conference Room A

Conference Dial-in Number: 1-877-267-1577

Meeting ID:   

Standing Items: 

Access NPRM, J. Silanskis, paper

Provider Payment Reassignment, C. Thompson, no paper

Medicaid Fiscal Accountability Regulation (MFAR), DRSF/DFO, no paper

Discussion Items: 

1. Topic:  South Carolina SPA Disapproval Package, DRSF, paper
Action Needed By: N/A
Decision Requested: Yes, FMG requests to move forward with disapproving the SC SPAs. The disapproval 
package is attached.
Summary:  South Carolina has proposed several SPAs that are pending on RAI and that include problematic 
financing arrangements.  The SPAs propose quarterly supplemental physician payments to Greenville Memorial 
Hospital for teaching physician services within the facility.  The payments would be funded by the Greenville Health 
Authority through an intergovernmental transfer (IGT).  Prior to 2016, the Greenville Health Authority operated 
Greenville Memorial Hospital as a governmental provider.  In 2016, the Greenville Health Authority entered into an 
agreement with a private entity to lease and operate the hospital as a private provider.  The source of the IGTs that 
would fund the non-federal share of the proposed physician supplemental payments would come from the “Setup 
Debt Collection Program,” which allows Greenville Health Authority to continue to collect patient revenue owed to 
Greenville Memorial Hospital from periods prior to the hospital lease and ownership transfer to the private 
entity.  Section 1903(w)(6)(A) of the Act requires that IGTs must be derived from state or local tax 
revenue.  Greenville Health Authority does have access to tax revenue to support the IGTs associated with the 
proposed payments and the debt collection funds do not qualify as a permissible source of the IGTs under the Act.  In 
late January, we spoke with the State Medicaid Director and informed him of our intention to disapprove the 
SPAs.  The Medicaid Director asked for an opportunity to respond to the request for additional information.  We have 
received a draft response to the RAI but no new arguments have been made by the state to change our disapproval 
grounds and are recommending disapproval.

2. Topic:  Bonus Payments Overpayment Recovery Process, DFO, paper
Action Needed By: N/A
Decision Requested: Yes, FMG requests OCD’s signature on the MOU agreement, and approval to move forward 
with issuing final decision/demand letters to states.
Summary:  OGC worked with the DAB to develop a MOU which will allow the DAB to hear states’ potential bonus 
payment overpayment appeals.  Now that the MOU will be in place, we would like to move forward with issuing the 
final decision/demand letters for the return of the bonus payment overpayments to applicable states and would like to 
discuss strategy/next steps with OCD.
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3. Topic:  Maine Senator Letter re: Riverview Disallowance, DFO, paper
Action Needed By:  N/A
Decision Requested: Yes, FMG wants to discuss our response approach.
Summary:  CMS received a letter from Maine Sen. Susan Collins to CMS Administrator Verma regarding the 
disallowances issued with regards to the Riverview Psychiatric Center’s loss of certification due to deficiencies. The 
Senator has requested CMS enter into negotiations with Maine and consider reducing the amount of the 
disallowances.

4. Topic:  Missouri TCM Disallowance, DFO, paper
Action Needed By:  March 27, 2019
Decision Requested: Yes, request to move forward with issuing the disallowance to the state.
Summary:  Missouri claimed $15.5M of unallowable Medicaid payments for Targeted Case Management services 
provided to individuals with developmental disabilities during State fiscal years 2011 through 2014.  The State 
agency’s payment rates for TCM services provided were not in accordance with the approved state plan.

5. Topic:  Missouri ISL Disallowance, DFO, paper
Action Needed By:  March 27, 2019
Decision Requested: Yes, request to move forward with issuing the disallowance to the state.
Summary:  The Missouri Department of Social Services Medicaid payment rates for individualized supporting living 
(ISL) habilitation services provided and paid for during State fiscal years 2011 through 2013 were not always in 
accordance with Federal requirements. Specifically, the State agency included costs that were not approved in some of 
its payment rates for ISL habilitation services. The OIG estimated that $1.4M of unallowable Medicaid payments 
were made in SFYs 2011 through 2013. 

6. Topic:  Territory Funding, DFO, no paper
Action Needed By:  N/A
Decision Requested: N/A
Summary:  We have received questions from the Hill, MACPAC, and Puerto Rico regarding the order in which 
territory Medicaid expenditures apply against various statutory funding streams.  The priority order is particularly 
important as the periods of availability for some of the funding streams approach their end dates.  Priority order can 
have an impact on a territories’ ability to maximize use of the available funding and when a territory might 
completely exhaust its federal Medicaid funding for a particular year.  The current available funding streams are 
identified below: 
 

1. Section 1108(g)(5) of the Social Security Act – (Sec. 20301 of the Bipartisan Budget Act of 2018) – Only 
available through 9/30/19

2. Section 1108(g)(2) of the Social Security Act – (Regular Territory Allotments) 
3. Section 1108(g)(5) of the Social Security Act – (Sec. 2005 of the Affordable Care Act) - Only available 

through 9/30/19
4. Section 1108(f) and (g) of the Social Security Act – (Increases through Sec. 1323 of the Affordable Care Act) 

- Only available through 9/30/19
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SUBJECT:  Update Regarding October 1, 2019 Nursing Facility Case-Mix Payment 
Changes

This email provides an update regarding Nursing Facility Case-Mix Payment Changes which 
will occur October 1, 2019.

In December 2018, the Center for Medicare and Medicaid Services (CMS) issued an 
informational bulletin announcing the following two changes that may impact State’s Medicaid 
payments for Medicaid beneficiaries in the nursing home setting.  

First, effective beginning October 1, 2019, CMS will replace the existing Resource Utilization 
Group (RUG), Version 4 case-mix methodology that is used to classify Skilled Nursing Facility 
(SNF) patients in a covered Part A stay for payment purposes under the SNF Prospective 
Payment System with a new case-mix classification model, the Patient Driven Payment Model 
(PDPM).

Second, as of October 1, 2020 CMS planned to no longer support RUG-III and RUG-IV case-
mix methodologies via the Minimum Data Set (MDS).

CMS would like to thank State stakeholders for providing feedback on the impact of these policy 
changes. CMS acknowledges that states require adequate time for planning changes to any 
current systems and processes involving Medicaid payments for nursing home care. 

In an effort to ensure that States have adequate time to consider their payment system options, 
CMS will support the use of legacy payment models, specifically RUG-III and RUG-IV, through 
the continued support for the Optional State Assessment (OSA) item set beyond September 30, 
2020. In order for States to attain the information necessary for calculating RUG-III and RUG-
IV HIPPS codes, States will need to direct their providers to complete the OSA when such data 
is necessary, as determined by the State. As of October 1, 2020, OBRA assessments will no 
longer support RUG-III and RUG-IV HIPPS code calculations. 

CMS will communicate updates regarding these changes as more information becomes available.

Any questions regarding these changes can be sent to OSAMedicaidinfo@cms.hhs.gov.
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Financial Management Group Clearance Items

March 20, 2019

Time:  1pm – 2pm
Location: Conference Room A

Conference Dial-in Number: 1-877-267-1577

Meeting ID: 

Standing Items: 

Access NPRM, J. Silanskis, no paper

Provider Payment Reassignment, C. Thompson, no paper

Medicaid Fiscal Accountability Regulation (MFAR), DRSF/DFO, no paper

Discussion Items: 

1. Topic:  Alaska MMIS Deferral, DFO, paper
Action Needed By: March 20, 2019
Decision Requested: Yes, FMG requests concurrence to move forward with the deferral.
Summary:  Alaska claimed $11.7 million FFP, related to the approval of 75 percent federal medical assistance 
percentage (FMAP) for costs associated with the operation of its MMIS, retroactive to an implementation date of 
October 31, 2013. However, CMS approved the state’s certification of its MMIS at 75 percent FFP retroactive to 
September 30, 2017, not October 31, 2013.  Alaska returned the previously claimed FFP related to its MMIS at the 50 
percent FMAP rate and reclaimed it at the 75 percent enhanced rate. The proposed deferral amount of $11.7 million 
FFP represents the difference between the 50 percent and 75 percent FMAP rates.

2. Topic:  Indiana Financial Management Review (FMR), DFO, paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  The CMS Chicago Regional Office performed a FMR of Indiana’s Medicaid VIII Group newly eligible 
claims.  The review covered newly eligible claimed expenditures during the review period from July 1, 2015 through 
June 30, 2016 in the amount of $1,217,277,584 claimed at 100% FMAP on the CMS-64.  CMS selected a statistical 
sample of 200 VIII Group claims representing $85,610 from a universe of 3,350,363 claims paid during state fiscal 
year (SFY) 2016 (July 1, 2015 to June 30, 2016). The Region’s review found that all expenditures in the sample set 
were properly claimed on the CMS-64, at the appropriate FMAP, in accordance with the approved managed care 
contracts and the Indiana Health Care Plan Professional Fee Schedule.  As such, there were no recommendations, 
observations, or corrective actions identified for the period under review.

3. Topic:  Nursing Facilities Payment Changes Memo, DFO, paper
Action Needed By: N/A
Decision Requested: Yes, request to update guidance to states on Medicare nursing facility payment system
Summary:  Effective October 1, 2019, CMS will replace the existing Resource Utilization Group (RUG) case-mix 
methodology with a new case-mix classification model, the Patient Driven Payment Model (PDPM).  In December 
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2018, we issued an informational bulletin alerting states that, as of October 1, 2020, CMS would no long support 
RUG-III and RUG-IV case-mix methodologies via the Minimum Data Set (MDS).  Many states rely on the RUGs 
case-mix system to set Medicaid payment rates and to calculate the upper payment limit.  The Medicare team received 
significant concerns from states and stakeholders and now intends to support legacy RUGs payment models beyond 
September 30, 2020.  The Medicare team drafted updated guidance to states on this issue and have asked that we 
distribute.  We would like to do so via an email memo through the ROG Divisions to our state partners.

4. Topic:  South Carolina SPA Disapproval Issue, DRSF, no paper
Action Needed By: N/A
Decision Requested: Yes, request to move forward with disapproving SC SPAs. (The disapproval package will be 
brought to clearance next week.)
Summary:  South Carolina has proposed several SPAs that are pending on RAI and that include problematic 
financing arrangements.  The SPAs propose quarterly supplemental physician payments to Greenville Memorial 
Hospital for teaching physician services within the facility.  The payments would be funded by the Greenville Health 
Authority through an intergovernmental transfer (IGT).  Prior to 2016, the Greenville Health Authority operated 
Greenville Memorial Hospital as a governmental provider.  In 2016, the Greenville Health Authority entered into an 
agreement with a private entity to lease and operate the hospital as a private provider.  The source of the IGTs that 
would fund the non-federal share of the proposed physician supplemental payments would come from the “Setup 
Debt Collection Program,” which allows Greenville Health Authority to continue to collect patient revenue owed to 
Greenville Memorial Hospital from periods prior to the hospital lease and ownership transfer to the private entity.  
Section 1903(w)(6)(A) of the Act requires that IGTs must be derived from state or local tax revenue.  Greenville 
Health Authority does have access to tax revenue to support the IGTs associated with the proposed payments and the 
debt collection funds do not qualify as a permissible source of the IGTs under the Act.  In late January, we spoke with 
the State Medicaid Director and informed him of our intention to disapprove the SPAs.  The Medicaid Director asked 
for an opportunity to respond to the request for additional information.  We have received a draft response to the RAI 
but no new arguments have been made by the state to change our disapproval grounds. 
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Joshua D. Baker, Director
South Carolina Department of Health and Human Services
Post Office Box 8206
Columbia, SC 29202-8206

Dear Mr. Baker:

I am responding to your request to approve South Carolina Medicaid State plan amendments 
(SPAs) 16-0012-A, 17-0006-A, and 18-0011-A, which were submitted to the Centers for 
Medicare & Medicaid Services (CMS) on December 21, 2016, June 28, 2017, and June 29, 2018 
with proposed effective dates of October 1, 2016, April 1, 2017, and April 1, 2018, respectively.  
These amendments propose to add new eligible physicians associated with Greenville Memorial 
Hospital and Palmetto Health Richland to the current physician teaching supplemental payment 
methodology.  I regret to inform you that I am unable to approve SPAs 16-0012-A, 17-0006-A, 
and 18-0011-A as the state has proposed to fund the non-federal share of payments in a manner 
that is not consistent with sections 1902(a)(2), 1903(a), 1903(w)(6)(A), and 1905(b) of the Social 
Security Act (the Act).  

The payments proposed under the SPAs would be funded though amounts transferred from the 
Greenville Health Authority (GHA) to the Medicaid Agency.  The state contends that GHA is a 
unit of government that supports providers within the Greenville Health System and Palmetto 
Health System (since merged into a single entity – Prisma Health).  Section 1903(w)(6)(A) of the 
Act allows units of government to participate in Medicaid funding through an intergovernmental 
transfer (IGT) derived from state or local taxes and transferred to the Medicaid agency as the 
non-federal share of Medicaid payments.  While CMS has not examined or concluded that GHA 
is a unit of government eligible to fund the non-federal share of the proposed payments, the 
source of GHA’s transfers would be from a “Setoff Debt Collection Program,” rather than state 
or local tax revenue as required by the statute for an IGT.  Therefore, the proposed IGTs would 
not be consistent with the Medicaid statute.

The “Setoff Debt Collection Program” garnishes state individual income tax refunds to satisfy 
outstanding liabilities (medical debt) owed for services provided at government providers.  The 
revenue collected through the Setoff Debt Collection Program is not derived from state or local 
taxes as required by the statute, but instead from previously uncollected patient revenue.  As 
such, the revenue is not a permissible source that may be used for IGTs to serve as the non-
federal share of the payments.  In addition, GHA does not have taxing authority or otherwise 
directly receive appropriated funds that could be used as the source of non-federal share for the 
proposed payments as an allowable IGT.
 
Section 1902(a)(2) of the Social Security Act (the Act) provides that the state plan must assure 
adequate funding for the non-federal share of expenditures from state or local sources for the 
amount, duration, scope, or quality of care and services available under the plan.  Sections 
1903(a) and 1905(b) of the Act provide that states receive a certain calculated Federal Medicaid 



Assistance Percentage (FMAP) for state expenditures on medical assistance.  The non-federal 
share of the payments proposed in SPAs SC-16-0012-A, SC-17-0006-A, and SC-18-0011-A do 
not originate from a permissible source and the state has not proposed a permissible alternative 
to fund the proposed payments.  Without a permissible source of the non-federal share of 
payments, CMS cannot approve the SPAs consistent with section 1902(a)(2) of the Act.

On November 15, 2017, CMS communicated these concerns to South Carolina and stated that 
the proposed funding is not permissible.  In subsequent e-mails and discussions, CMS indicated 
that if the funding arrangement remained the same, then CMS would begin the disapproval 
process.  CMS also asked the state if it intended to withdraw the SPAs because of the likelihood 
of disapproval, to which the state responded that it would not withdraw SPAs 16-0012-A, 17-
0006-A and 18-0011-A.  On January 30, 2019 CMS communicated with the South Carolina 
Medicaid Director that CMS will issue a disapproval for the aforementioned SPAs unless the 
state provides new information regarding the source of the non-federal share for the proposed 
supplemental payments.  The state requested time to provide additional information supported 
the proposals, which CMS granted.  The subsequent information did not provide for an 
alternative funding source that would allow us to approve the proposed SPAs.

For the reasons stated above, after consulting with the Secretary as required by Federal 
regulations at 42 CFR 430.15, I am disapproving these SPAs.  If you are dissatisfied with this 
determination, you may petition for reconsideration within 60 days of the receipt of this letter, in 
accordance with the procedure set forth in Federal regulations at 42 CFR 430.18.  Your request 
for reconsideration may be sent to Ms. Maritza Bodon, Centers for Medicare and Medicaid 
Services, Center for Medicaid & CHIP Services, 7500 Security Boulevard, Mail Stop S2-26-12, 
Baltimore, Maryland 21244-1850.

If you have any questions or wish to discuss this determination further, please contact Ms. 
Shantrina Roberts, Associate Regional Administrator, Centers for Medicare and Medicaid 
Services, Division of Medicaid and Children’s Health Operations, 61 Forsyth St., Suite 4T20, 
Atlanta, Georgia 30303-8909.

Sincerely,

Chris Traylor
Deputy Administrator and Director
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INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly disclosed and may be 
privileged and confidential.  It is for internal government use only and must not be disseminated, distributed, or copied to persons not 

authorized to receive the information.  Unauthorized disclosure may result in prosecution to the full extent of the law.

Financial Management Group Clearance Items

June 18, 2019

Time:  10:30am – 11am

Location: Conference Room A

Conference Dial-in Number: 1-877-267-1577          

Meeting ID:   

Standing Items: 

Access NPRM, J. Silanskis, no paper

Medicaid Fiscal Accountability Regulation (MFAR), DRSF/DFO, no paper

DSH Allotment Reduction Rule, R. Howe, no paper

Discussion Items: 

1. Topic:  South Carolina SPA Disapprovals Update, DRSF, no paper
Action Needed By: N/A
Decision Requested: N/A
Summary: South Carolina’s proposed SPAs 16-0012-A, 17-0006-A, and 18-0011-A. The 
payments proposed under these SPAs would be funded by transfers from the state’s “Setoff 
Debt Collection Program”, which garnishes state individual income tax refunds to satisfy 
outstanding liabilities owed to governmental entities for previously rendered medical services 
performed at the governmental providers. The funding of the non-federal share of the 
proposed payments originates from medical revenue rather than a permissible source (state or 
local tax revenue).  Absent a permissible source of the non-federal share of payments, CMS 
cannot approve the proposed SPAs.

 

2. Topic:  Program Integrity Strategy Update for PPR, K. Fan, no paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  FMG would like to discuss the current status for the PPR Program Integrity 
Strategy.

3. Topic:  Program Integrity CIB, K. Fan, no paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  FMG would like to discuss the timing of the Program Integrity CIB release.
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4. Topic:  Orlando Hospital Tax Update, DFO, no paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  Florida has requested a waiver of the statutory broad-based and uniformity 
requirements for a hospital tax imposed by the City of Orlando on two hospitals.  The tax 
will fund the non-federal share of Medicaid DSH payments and Low Income Pool (LIP) 
payments under the state’s 1115 demo.  Based on the state’s information, FMG has concerns 
that the proposed tax and increased payments might constitute a prohibited hold harmless 
arrangement as the two hospitals being taxed receive their full tax cost back.  FMG will 
provide an update upon review of the state’s waiver request.

5. Topic:  Territory Funding Update – Disaster Relief Act, DFO, no paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  The Additional Supplemental Appropriations for Disaster Relief Act, 2019 
provides increased FMAP for certain expenditures for American Samoa, Guam, and 
Northern Mariana Islands for the period January 1, 2019 through September 30, 2019.  The 
bill also provides $36 million in new federal funds to CNMI for the same period.  FMG will 
provide an update on implementation.
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DME FFP Limit 
Summary

Effective January 1, 2018, the statute requires a limit to available FFP for state Medicaid fee-for-
service expenditures for DME, per Section 1903(i)(27) of the Act.
  
(27) with respect to any amounts expended by the State on the basis of a fee schedule for items 
described in section 1861(n) and furnished on or after January 1, 2018, as determined in the 
aggregate with respect to each class of such items as defined by the Secretary, in excess of the 
aggregate amount, if any, that would be paid for such items within such class on a fee-for-
service basis under the program under part B of title XVIII, including, as applicable, under a 
competitive acquisition program under section 1847 in an area of the State.

The limit is calculated in the aggregate to the amount that Medicare would have paid for the 
same items through the Medicare DMEPOS fee schedule, or, as applicable, the Medicare 
competitive bidding program.  The statute specifically applies to items of durable medical 
equipment that are covered by both Medicare and Medicaid, and does not limit Medicaid’s 
ability to provide DME that is not covered by Medicare.  It does not include prosthetics, 
orthotics, or supplies.  The statute also does not mandate that states pay Medicare rates for all 
Medicaid DME. 

States have one of two methods of demonstrating compliance with the statutory provisions:

1. Calculation of an FFP Limit Demonstration – For states the FFP Limit, states will be 
required to calculate the FFP limit in the aggregate by comparing the existing state Medicaid 
payment rate for each qualifying item of DME to the most current and relevant Medicare fee 
schedule payment rate for the same item of DME multiplied by the Medicaid volume and 
applying the relevant fee schedule in the same area of the state.  The aggregate payments in 
Medicaid for all medical equipment and appliances must be less than or equal to the 
aggregate payments for the same items of DME in Medicare.  The demonstrations are due to 
CMS by the end of March for the prior calendar year.

2. Compliance through the Submission of a State Plan Amendment – States may choose to 
submit a state plan amendment to demonstrate compliance with the regulatory provisions by 
setting their payment rates at the amount that Medicare would pay for DME in the state.  A 
state that sets its Medicaid rates for medical equipment and appliances at an amount that is 
less than or equal to the Medicare DME payment rates would be considered to have met the 
requirements of this rule because such a methodology would prevent the state from 
exceeding the statutory limit.
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
Centers for Medicare & Medicaid 
Services 7500 Security Boulevard, 
Mail Stop S2-26-12 
Baltimore, MD 21244-1850

 CMCS Informational Bulletin

DATE:

FROM: Calder Lynch
Acting Deputy Administrator and Director

SUBJECT: Comprehensive Strategy for Monitoring Access in Medicaid

The Centers for Medicare & Medicaid Services (CMS) is pleased to announce that we are 
initiating a strategy to measure and monitor beneficiary access to care across Medicaid.  We 
are committed to develop a new data-driven strategy to understand access to care in the 
Medicaid program across fee-for-service and managed care delivery systems, as well as in 
home and community-based services (HCBS) waiver programs.  This new strategy will focus 
on a more uniform and comprehensive methodology for analyzing Medicaid access data for all 
states and will be led by CMS working in partnership with states. 

Background:

Section 1902(a)(30)(A) of the Act requires states to “assure that payments are consistent with 
efficiency, economy, and quality of care and are sufficient to enlist enough providers so that 
care and services are available under the plan at least to the extent that such care and services 
are available to the general population in the geographic area.”  In the November 2, 2015 
Federal Register (80 FR 67576) we published the “Methods for Assuring Access to Covered 
Medicaid Services” final rule with comment period that outlined a data-driven process for 
states to document their compliance with section 1902(a)(30)(A) of the Act. Among other 
requirements, the 2015 final rule with comment period required states to develop and submit to 
CMS an access monitoring review plan (AMRP) for certain Medicaid services that is updated 
at least every three years. Additionally, the rule required that when states submit a State plan 
amendment (SPA) to reduce or restructure provider payment rates, they must consider the data 
collected through the AMRP and undertake a public process that solicits input on the potential 
impact of the proposed reduction or restructuring of Medicaid payment rates on beneficiary 
access to care. 

Numerous states expressed concern regarding the administrative burden associated with the 
November 2015 regulatory requirements, especially those states with high rates of beneficiary 
enrollment in managed care.  States have also questioned whether the AMRP process is the 
most effective or accurate reflection of access to care in a state’s Medicaid program.  In 
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attempt to address some of the states’ concerns regarding unnecessary administrative burden, 
in the March 23, 2018 Federal Register (83 FR 12696), we published a proposed rule that 
would have exempted states from requirements to analyze certain data or monitor access when 
the vast majority of their covered beneficiaries receive services through managed care plans 
and would have provided similar flexibility to all states when they make nominal rate 
reductions to fee-for-service payment rates. Based on the responses we received during the 
public comment period, we have decided not to finalize the proposed exemptions and instead 
are setting out a new approach to understanding access and ensuring statutory compliance 
while eliminating unnecessary burden on states.

Please note that CMS’ intent is to improve access to care and will continue to ask states how 
they are meeting the statutory requirements, and address access to care concerns expressed by 
beneficiaries and other stakeholders.

While CMS believes the AMRPs can be useful to guide states overall process to monitor 
beneficiary access, because they are generally limited to access in fee-for-service delivery 
systems and focused on targeted payment rate changes rather than the availability of care or 
population health outcomes, we have decided a more comprehensive approach is warranted.  
Concurrently with this Informational Bulletin, we are publishing a Notice of Proposed 
Rulemaking (NPRM) in the Federal Register that proposes to rescind the requirements of the 
2015 final rule with comment period while we develop a more comprehensive approach to 
monitoring access across delivery systems. Through the NPRM, we are seeking comments and 
feedback from our stakeholders regarding both the rescission of the current regulatory 
requirements and our approach moving forward.

It is important to note, that until such point that the NPRM is finalized, the current regulatory 
requirements are still applicable. And, although the NPRM would remove the regulatory 
process requirements for states to develop and update an AMRP and to submit certain access 
analysis when proposing to reduce or restructure provider payment rates, states still are 
obligated by the statute to ensure Medicaid payment rates are sufficient to enlist enough 
providers to assure that beneficiary access to covered care and services is at least 
consistent with that of the general population in the same geographic area, particularly 
when reducing or restructuring Medicaid payment rates through SPAs.  If the regulatory 
amendments in this proposed rule are finalized, we would utilize existing CMS authority 
concurrently with the publication of the final rule through a letter to State Medicaid Directors 
to provide information on data and analysis that states may submit with SPAs to support 
compliance with section 1902(a)(30)(A) of the Act.  Such data might include:  rate 
comparisons; ratios of participating providers to total providers in the geographic area; ratios of 
participating providers to beneficiaries in the geographic area; available transportation in the 
geographic area; direct comparisons of access for Medicaid beneficiaries to that of the general 
population in the geographic area; and provider, beneficiary, and other stakeholder complaints 
and recommendations for resolution of such complaints.  

Developing a New Access Strategy:
 
We want to work collaboratively with states and other stakeholders to develop a streamlined, 
comprehensive approach to monitoring access across Medicaid delivery systems by identifying 
uniform access indicators that may be measured through available data. To accomplish this, we 
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will convene workgroups and technical expert panels that include key state and federal 
stakeholders in the upcoming months.  The workgroup will focus on identifying:  1) how the 
current requirements could be improved; 2) the most effective approach to ensuring beneficiary 
access to care; 3) how can CMS best ensure states comply with the statutory access 
requirements; and 4) the best way to align access monitoring across fee-for-service and 
managed care delivery systems.  The workgroups will also identify data that could be available 
to conduct access reviews at the federal level and the types of analyses that would be 
beneficial.  

Next Steps:

In the coming weeks, CMS will be working with the National Association of Medicaid 
Directors (NAMD) to identify states that would be interested in partnering with us on this 
important initiative by participating in technical expert panels and ongoing working groups.  
Our focus will be to identify measures and benchmarks and data that may be used as common 
access indicators across fee-for-service, managed care and home and community based 
waivers.  Throughout the process, we will be soliciting feedback and input on the strategy and 
will work collaboratively with our state partners and other stakeholders to determine a 
comprehensive access measurement approach. 

     /s/
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INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly disclosed and may be 
privileged and confidential.  It is for internal government use only and must not be disseminated, distributed, or copied to persons not 

authorized to receive the information.  Unauthorized disclosure may result in prosecution to the full extent of the law.

Financial Management Group Clearance Items

June 26, 2019

Time:  1pm – 2pm

Location: Conference Room A

Conference Dial-in Number: 1-877-267-1577          

Meeting ID:  

Standing Items: 

Access NPRM, J. Silanskis, no paper

Medicaid Fiscal Accountability Regulation (MFAR), DRSF/DFO, no paper

DSH Allotment Reduction Rule, R. Howe, no paper

Discussion Items: 

1. Topic:  South Carolina SPA Disapprovals Update, DRSF, no paper
Action Needed By: N/A
Decision Requested: N/A
Summary: South Carolina’s proposed SPAs 16-0012-A, 17-0006-A, and 18-0011-A. The 
payments proposed under these SPAs would be funded by transfers from the state’s “Setoff 
Debt Collection Program”, which garnishes state individual income tax refunds to satisfy 
outstanding liabilities owed to governmental entities for previously rendered medical services 
performed at the governmental providers. The funding of the non-federal share of the 
proposed payments originates from medical revenue rather than a permissible source (state or 
local tax revenue).  Absent a permissible source of the non-federal share of payments, CMS 
cannot approve the proposed SPAs.

 

2. Topic:  Maryland Deferral, DFO, paper
Action Needed By: June 26, 2019
Decision Requested: FMG would like OCD to concur with moving forward with the 
deferral.
Summary:  Maryland claimed $20,132,172 Federal Financial Participation (FFP) as a prior 
period increasing adjustment. However, the state has not provided the necessary 
documentation to support this adjustment. In order to properly redistribute DSH funds, a state 
must have an approved redistribution methodology in their state plan. MD has an approved 
methodology, but it does not allow the state to reclassify DSH claims to inpatient claims. On 
June 20, 2019, CMS discussed these prior period adjustments (PPAs) with the state and with 
their contractor. The Regional Office requested supporting documentation to justify the 
state’s adjustments, but the state has not yet provided the necessary support. 
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3. Topic:  Program Integrity Strategy Update for PPR, K. Fan, no paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  FMG would like to discuss the current status for the PPR Program Integrity 
Strategy.

4. Topic:  New Hampshire SPA, RAI Responses, DRSF, paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  FMG would like to discuss with OCD the state’s draft RAI responses to SPAs 
19-0003 and 19-0006, related to donations. 

5. Topic:  Durable Medical Equipment FFP Limit Update, DRSF, paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  FMG wants to discuss the statutorily limited FFP for DME expenditures, 
effective January 1, 2018, which allows states to choose from two methods of demonstrating 
compliance with the provision and the state submission tracking chart.
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Summary of Key Proposed Policy Decisions on Medicaid/CHIP Eligibility & Verifications Proposed Rule Changes to Increase Program Integrity
July 2019 

Background: CMCS previously briefed you in March 2019, on six proposed eligibility regulation changes to increase program integrity and ensure that 
beneficiaries enrolled in Medicaid and CHIP continue to be eligible. The proposed changes focused on Medicaid and CHIP eligibility criteria with the greatest 
potential to change between regularly scheduled redeterminations, especially income and residency. We also proposed to strengthen regulations related to 
use of verification data sources, state responsibilities to act on changes in circumstances, and recordkeeping.

CMCS staff have begun drafting the proposed rule, which is scheduled to enter clearance in August.  We seek your review and concurrence with the 
following key proposed decision points for each of the six proposed regulation provision changes outlined below. 

REGULATION 

PROVISION
BACKGROUND KEY PROPOSED DECISIONS

1 Reassign 
responsibility to 
the Secretary 
(instead of states) 
to determine 
which data 
sources must be 
used for income 
verification. 

�� Section 1137 of the Social Security 
Act (the Act) requires use of 
certain financial information from 
the IRS (unearned income), SSA 
(wages, retirement benefits, net 
self-employment) and state 
unemployment and quarterly 
wage agencies when the Secretary 
has determined the information is 
useful for verifying eligibility. 

�� CMS currently delegates this 
determination of usefulness of 
data sources to states. As a result, 
there is some lack of consistency 
in the use and frequency of 
income data sources across states.

�� Reassume HHS Secretary’s authority to determine which data from §1137 of the Act are 
considered useful for determining financial eligibility for Medicaid/CHIP and therefore 
must be used to verify income. Specifically: 

o Establish that state quarterly wage, unemployment and Title II benefits sources 
are useful;

o Outline specific criteria for the Secretary to determine in subsequent guidance 
whether the remaining §1137 information is useful, based on current usefulness 
criteria included in MAGI verification plans.

o Seek comment on whether additional specific data should be determined useful 
in regulation (e.g. annual wage data). 

�� Establish a required frequency with which states must check specific data determined to 
be useful. Specifically: 

o Require that states use quarterly wage, unemployment, and Title II data at 
application and renewal 

o Require that states use quarterly wage data to conduct a 6-month periodic data 
match for income-based eligibility groups (see provision #3 for more detail). 

o Establish exceptions from requirements to use data for §1634 determined cases 
and from requirements to conduct a 6th month check for institutionalized 
individuals. Seek comment on other mandatory exceptions to consider, including 
whether to allow state-defined (at CMS approval) exceptions.

o Provide that subsequent guidance will be issued to specify the frequency of any 
other §1137 data determined to be useful.
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REGULATION 

PROVISION
BACKGROUND KEY PROPOSED DECISIONS

2 Require that 
income be 
verified as part of 
the initial 
eligibility 
determination at 
application, prior 
to enrollment.
 

�� Section 1137 of the Act and 
existing regulations do not 
prescribe when data sources must 
be called and income verification 
completed.  As such, at initial 
application, states are currently 
permitted to enroll individuals 
based on self-attestation of 
income, and to conduct income 
data matching and complete 
income verification within a 
reasonable timeframe after 
enrollment. 

�� Require that states check relevant income data sources and complete verification of 
income, consistent with their verification plan, prior to enrolling individuals into Medicaid 
or CHIP.

�� Seek comment on whether states should be able to retain post-eligibility verification of 
income for any specific populations (subject to CMS approval).

3 Require state 
agencies to 
conduct 
electronic data 
matches against 
income sources at 
least every 6 
months. 

�� The statute does not require 
periodic data checks between 
regularly-scheduled renewals, but 
there is authority for CMS to 
require them.  

�� Many states currently check 
income data sources periodically 
to identify changes in information 
that may impact a household’s 
eligibility and/or level of benefits. 

�� For income-based eligibility groups - require states to conduct periodic data matching 
with the state’s quarterly wage data every six months between initial application and 
between regularly-scheduled renewals. Seek comment on whether to require use of 
additional specific data sources (e.g. unemployment data).

�� Permit states to conduct income data matches with additional data sources and/or at 
higher frequencies. 

�� Seek comment on alternative approaches to calculate the 6-month period for purposes of 
the periodic match (e.g. from the last time the state made a determination or processed a 
change in circumstance). 

�� Seek comment on whether to exclude institutionalized individuals from the 6-month 
periodic data matching requirements. Additionally, seek comment on what other 
eligibility groups or populations, if any, should be mandatorily excluded, including 
whether to provide states flexibility to identify and exclude other groups, at state option, 
and with prior CMS approval. 
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REGULATION 

PROVISION
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4 Require periodic 
data matches 
using PARIS to 
identify 
beneficiaries who 
may have moved 
out of state and 
become ineligible 
based on 
residency 
requirements.

�� As a condition of receiving 
Medicaid funding for automated 
data systems, section 1903(r)(3) of 
the Act and implementing 
regulation at 42 CFR 435.945(d) 
require states have an eligibility 
determination system to do data 
matching through the Public 
Assistance Reporting System 
(PARIS).

�� PARIS provides 3 matching 
services, which are conducted 4 
times per year: (1) the interstate 
match to identify enrollment in 
benefit programs in other states; 
(2) VA match to identify Veterans 
benefits and CHAMPVA; (3) 
Federal match to identify federal 
employee and retiree income and 
TRICARE.

�� Effective October 1, 2009 states 
were required to participate in 
PARIS, but requirements do not 
specify use of any particular 
match. We have not provided 
guidance to states defining how to 
conduct data matching through 
PARIS, and we have not specified 
how states should treat the 
matched data.

�� Require that states participate in the PARIS quarterly interstate match to identify 
individuals enrolled in public benefit programs in multiple states. Maintain the option for 
states to participate in other data matches included in PARIS.

�� Reiterate that states must treat a positive match as a possible change in circumstance 
related to residency and reach out to the individual for additional information to confirm 
continued eligibility.

�� Require states that receive a match to inform the state in which the match occurred and 
coordinate closing coverage in one of the states.  Both states should treat the data as 
information indicating a potential change in circumstance related to residency, and 
should follow procedures consistent with 435.916(d).

�� Because the PARIS interstate match provides a point in time enrollment snapshot of 
beneficiaries already enrolled in more than one state on the date the match is run, we will 
not require states use the PARIS interstate match at application.
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5 Prescribe a 
maximum 
timeframe for 
states to act upon 
changes in 
circumstances. 

�� Medicaid and CHIP regulations at 
42 CFR 435.916(d) and 457.343 
specify that the agency must 
promptly redetermine eligibility 
between regular renewals of 
eligibility whenever it receives 
information about a change in a 
beneficiary’s circumstance that 
may affect eligibility. 

�� Current regulations do not define 
“promptly.” States have latitude 
to set the timeframe for acting on 
changes in circumstance. This 
contributes to state variation in 
the timeliness of processing of 
identified changes. 

�� Define “promptly” as follows, to require states to conduct a redetermination of eligibility 
following an identified change in circumstances, within a specific time period: 

o 30 days for changes where the state has sufficient information to redetermine 
eligibility without requesting additional information from the beneficiary.

o 60 days for changes where the state must request additional information from 
the beneficiary to verify information, including a minimum of 30 days for 
beneficiaries to respond and provide any necessary information.

�� Require agencies to act on identified changes in circumstance within the specified 
standards, except in unusual circumstances when the agency cannot reach a decision 
because the beneficiary fails to timely take a required action or when there is an 
administrative or other emergency beyond the agency’s control. 

�� Extend the requirement in current regulations at 435.916(a)(3) for states to implement a 
90-day reconsideration period for beneficiaries who return renewal form or needed 
information within 90 days after being terminated, without requiring a new application, 
to beneficiaries who are terminated after failing to provide information related to a 
change in circumstances.

6 Strengthen record 
keeping 
regulations to 
ensure that states 
maintain 
complete, 
auditable records 
of eligibility 
decisions and 
verifications. 

�� 42 CFR 431.17 and 435.914 
outline states’ obligations with 
respect to records maintenance 
and case documentation 

�� Current regulations are outdated 
and unclear. 

�� Deficiencies in record keeping 
have been highlighted in recent 
federal and state audits as well as 
PERM reviews, which inform the 
regulatory changes proposed.

�� More clearly define the records states must maintain with respect to the eligibility 
determinations made for each applicant/beneficiary at application, renewal, and during a 
change in circumstance. 

�� Require that states be able to provide records and case documentation within a specified 
reasonable timeframe, when requested. Seek comment on an appropriate timeframe to 
prescribe. 

�� Require states to retain Medicaid and CHIP eligibility records and case documentation for 
a minimum of 7 years, consistent with prior timelines issued by HHS.  Seek comment on 
whether this is the right length of time.

�� Remove references to outdated technology and processes (eg. use of microfilm)



DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop S2-26-12
Baltimore, Maryland   21244-1850

DATE: June 6, 2019

TO: Seema Verma, Administrator
Centers for Medicare & Medicaid Services

FROM: Calder Lynch, Acting Deputy Administrator and Director
Center for Medicaid and CHIP Services

SUBJECT: Disapproval of South Carolina Medicaid State Plan Amendments (SPA) 16-0012-A, 
17-0006-A, and 18-0011-A

ACTION REQUESTED BY July 9, 2019

The Centers for Medicare & Medicaid Services (CMS) intends to disapprove South Carolina 
Medicaid state plan amendments (SPA) 16-0012-A, 17-0006-A, and 18-0011-A.  We are 
proposing to disapprove the SPAs because the state does not have an allowable source of non-
federal share to support the payments that would be made under the SPAs.  The state offered 
arguments about whether the proposed funding source was allowable and requested more time to 
provide additional support which resulted in our delayed decision.  The additional information 
provided by the state is not compelling as the proposed intergovernmental transfers (IGTs) 
would come from medical debt collections rather than state or local tax revenue as required 
under the statute. 

The SPAs propose to add new eligible physicians associated with Greenville Memorial Hospital 
and Palmetto Health Richland to the current physician teaching supplemental payment 
methodology.  The Centers for Medicare & Medicaid Services’ (CMS) Atlanta Regional Office 
received these SPAs on December 21, 2016, June 28, 2017, and June 29, 2018 with proposed 
effective dates of October 1, 2016, April 1, 2017, and April 1, 2018, respectively.  

We are proposing to disapprove SPAs 16-0012-A, 17-0006-A, and 18-0011-A for the following 
reasons:

�� Under the statute, IGTs must be derived from state or local tax revenue.  Payments 
proposed under the SPAs would be supported by transfers that are derived from a medical 
debt collection program that garnishes individual state tax refunds.

�� Greenville Health Authority (GHA) would provide the IGTs to the single state Medicaid 
agency.  The Health Authority functions primarily to support providers within the 
Greenville Health and Palmetto Health systems (since merged into Prisma Health).  GHA 
does not have taxing authority or otherwise have access to state or local tax revenue that 
could support an allowable IGT.  
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�� Without a permissible source of non-federal share funding, we are unable to approve the 
SPAs. 

Solutions Explored

CMS and the state discussed the issues associated with the nonfederal share on numerous 
occasions.  The state contends that GHA is a unit of government which is eligible to fund IGTs.  
While CMS has not specifically examined this question, the debt collection program is a form of 
patient revenue rather than state or local tax revenue and may not be used for IGTs.  We received 
several documents from the state offering arguments about the allow ability of the funding 
arrangement but we do not find it consistent with the Medicaid statute.  CMS recommended 
finding an alternative funding arrangement that is allowable under statute and regulations.  CMS 
also recommended the state withdraw SPAs 16-0012-A, 17-0006-A, and 18-0011-A in order to 
avoid disapprovals.

Congressional Interest

We do not anticipate any opposition from Congress for these disapprovals as Congressional 
offices have not expressed interest in these SPAs.

Decision

We recommend the disapproval of South Carolina SPAs 16-0012-A, 17-0006-A, and 18-0011-A.  
The proposed SPAs are not consistent with sections 1902(a)(2), 1903(a), 1903(w)(6)(A), and 
1905(b) of the Social Security Act.

Approve________________________________ Date______________________

Disapprove______________________________ Date______________________

Other___________________________________ Date______________________



South Carolina SPA Disapprovals 
(16-0012-A, 17-006-A, 18-0011-A)

�� South Carolina has proposed several SPAs that include problematic financing 
arrangements related to intergovernmental transfers (IGTs).  

�� The SPAs propose supplemental payments to Greenville Memorial Hospital for teaching 
physician services within the facility.  The first SPA initially authorizes the payments and 
the SPAs that follow make downward adjustments to the supplemental payment amounts.

�� The payments would be funded by the Greenville Health Authority through an 
IGT.  Prior to 2016, the Greenville Health Authority operated Greenville Memorial 
Hospital as a governmental provider.  

�� In 2016, the Greenville Health Authority entered into an agreement with a private entity 
to lease and operate the hospital as a private provider under a health system.  

�� The Greenville Health Authority agreed to continue to provide IGTs for the proposed 
supplemental payments.  However, the IGT funds would come from a “Set-off Debt 
Collection Program.”  

�� The Set-off Debt Collection Program allows Greenville Health Authority to collect 
medical debt that was owed to Greenville Memorial Hospital from the periods prior to 
transferring operation to the private health system. The medical debt is collected by 
garnishing the tax returns of individuals who have outstanding debt.  

�� The Social Security Act requires IGTs to come from state or local tax revenue and the 
medical debt collection would clearly not be considered tax revenue.  

�� Greenville Health Authority does not have access to tax revenue to otherwise support the 
IGTs associated with the proposed payments.  

�� At the state’s request, we provided several opportunities to further explain and alter the 
funding source, which is the reason our disapproval action was not taken sooner.  

�� The Medicaid Director is aware that we intend to issue the disapproval and the state 
intends to appeal.

�� The projected federal impact of taking the disapprovals is approximately $6 million for 
2017, which is reduced by $1.5 million in 2018 and $3 million in 2019. 

�� We must disapprove the SPAs by July 9, 2019 to avoid automatic approval.
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Financial Management Group Clearance Item Cover Page

Date:  September 26, 2019

Time:  12:30pm – 1pm

Topic: DSH Allotment Reduction Rule

Paper: YES, attachment

Summary: FMG has attached the FY 2020 DSH Reductions for OCD review.

Requested:  Yes, FMG wants OCD approval to issue the reduction amounts.



Financial Management Group Clearance Item Cover Page

Date:  September 26, 2019

Time:  12:30pm – 1pm

Topic: Arkansas FMR Follow-up

Paper: NO

Summary: FMG originally brought the AR FMR to Clearance on 9/11. DE 
reviewed this FMR and is in agreement with the findings. OCD raised the concern 
that all 83 private home health providers reviewed were not in compliance with the 
Surety Bond requirement. When reviewers were out there, the State said they were 
unaware of the Surety Bond requirement and they rely on their fiscal advisor to be 
on top of things like this.  OCD is interested in knowing whether there are other 
states out there that are “unaware” of this requirement. OCD was fine with 
proceeding with issuing the FMR and requested additional information on whether 
other states are aware of the Surety Bond requirement, for a future Clearance 
meeting.

Decision Requested:  No



Financial Management Group Clearance Item Cover Page

Date:  September 26, 2019

Time:  12:30pm – 1pm

Topic: Wisconsin Rehabilitation Cost Reporting Issue

Paper: NO

Summary: This item was originally discussed during the 9/11 Clearance meeting. 
The State made interim payments and claimed FFP on the CPE generated. They 
have no claims data to support their numbers and want to use FY 2017 costs as a 
proxy for the FY 2010-2014 expenditures. We repeatedly advised the state, starting 
in 2009, that they cannot do this. We did approve their SPA in 2009 without the 
cost report because the State said it was not finished yet and that they would 
submit it once it was completed. OCD agreed with moving forward with the 
disallowance as long as we can confirm that we told the state they needed to 
provide us the cost report as soon as it was completed. FMG has information to 
provide supporting the State was informed.

Decision Requested:  NO



Contingency Fund Briefing Paper

Issue
Oregon appears to qualify for a CHIP contingency fund payment approximating $113 million despite a 
CHIP program need of approximately $4 million.  FMG has been working with OGC to explore potential 
policy options to avoid making a payment to Oregon so far in excess of its CHIP program need. 

Background on CHIP Shortfall Funding
The Social Security Act provides two sources of potential funding if a state’s CHIP allotment for a fiscal 
year is not sufficient to cover its expenditures (i.e. a shortfall): 1) child enrollment contingency fund 
payments and 2) redistribution payments.  The statute articulates very specific formulas for determining 
which states qualify and the payment amount for each payment.  Although both payments consider a 
state’s shortfall status in determining which states qualify, contingency fund payment amounts are not 
based on a state’s shortfall while redistribution payments are.  Also, the statute requires us to consider 
whether a state qualifies for a contingency fund payment first, then consider redistribution payments.
   
Contingency Fund Payments – Section 2104(n) of the Social Security Act

Qualification 
�� The statute requires that “the Secretary shall pay…” prior to September 30th of the 

relevant fiscal year a contingency fund payment to states that have a CHIP shortfall and 
have CHIP related enrollment in excess of a statutorily determined enrollment target.   

Payment Amount  
�� Subject to the availability of funds, the statute specifies the payment amount is equal to 

the amount that a state’s average monthly CHIP enrollment for a fiscal year exceeds the 
target enrollment for such fiscal year multiplied by the federal share of the state's 
projected per capita CHIP expenditures for the fiscal year.  

�� Payment amounts are determined without regard to any redistribution payment a state 
receives for the fiscal year.  

�� This payment amount may be more or less than the actual state shortfall. 
�� There are no restrictions in statute on the use of contingency fund payments and OGC 

has opined that states may expend contingency funds on non-health care related items. 

Redistribution Payments - Section 2104(f) of the Social Security Act
Qualification  

�� The statute requires the redistribution of unspent allotments from previous fiscal years 
to states’ projecting a CHIP funding shortfall for a fiscal year.  

Payment Amount 
�� Subject to the availability of funds, the payment amount is equal to the state’s shortfall 

for the federal fiscal year.  The statute requires contingency fund payments a state 
receives to be considered in qualifying for and calculating redistribution payments.  

Retrospective Adjustment – 2105(e) of the Social Security Act
Section 2105(e) permits the Secretary to make advance CHIP payments to states on the basis of 
estimates, then make retroactively adjust payments to account for any over or underpayments.  We’ve 
interpreted this provision to authorize our standard advance grant award process (which we use for 
Medicaid, too).  The process allows CMS to use state budget estimates submitted prior to each quarter 
(on the Form CMS-37 or CMS-21B) as the basis for issuing grants to states in advance of actual 
expenditure amount being available.  This affords states sufficient cash flow for CHIP financial 
obligations (paying providers, incurring state admin costs, etc.) until actual expenditures are available.  



Once actual expenditures are reported through the CMS-64 or CMS-21, we reconcile estimates against 
actual expenditures and we adjust state funding to account for any over- or underestimates.  

This provision applies to contingency fund payments.  Accordingly, we have historically made advance 
contingency fund payments based on estimates, then retrospectively adjusted the payment amount 
based on actual data.  

OGC Input/Options on Oregon
As requested by OCD at the 9/18/19 FMG Clearance meeting, FMG asked OGC if there is any flexibility in 
statute to A) limit OR’s contingency fund payment to its shortfall amount or B) not make a contingency 
fund payments to Oregon.  

A - Limited Payment Feedback  
OGC preliminarily opined that one possible read of the retrospective adjustment provision at 
2105(e) would permit CMS to make an interim contingency fund payment to the state based on 
the statutory formula, then retrospectively adjust the interim payment to align with the state’s 
actual CHIP shortfall.  Under this read, CMS would make an interim contingency fund payment 
by 9/30/19 using the statutory formula (approximately $113 million), then recover the amount 
that the interim payment would exceed the shortfall (recovering approximately $109 million).  

OGC noted that there would likely be significant litigation risk associated with this approach 
should the state choose to challenge us, which seems very likely.  This approach could be viewed 
as inconsistent with the statute’s very specific payment formula for calculating contingency fund 
payment amounts, inconsistent with our historical interpretation of the retrospective 
adjustment provision, and inconsistent with historical interpretation of the contingency fund 
payment formula.   

B - No Payment Feedback
Policy OGC cited a lack of expertise in this area and referred CMCS to OGC’s General Law 
Division if CMCS remains interested in evaluating risk associated with CMS not making a 
payment to Oregon.  FMG is seriously concerned that not making a payment or delaying 
payment could violate the CHIP statute, existing CMS regulations, the Cash Management 
Improvement Act, or the Anti-Deficiency Act. 

Recommendation
To ensure consistency across states and avoid significant litigation risk, FMG recommends: 

1) making the full FY 2019 contingency fund payment to Oregon as specified in statute, and 
2) continuing recommending to Congress to remove/modify the contingency fund provisions 

to prevent excessive payments.

Information on Previous Contingency Fund Payments:
�� FY 2011:  $29,517,883 – Iowa (Shortfall: -$2,571,074)
�� FY 2015:  $52,585,365 – Michigan (Shortfall: -$114,035,551)
�� FY 2016:  $226,722,992 – Tennessee (Shortfall: -$24,885,402)
�� Potential FY 2019:  $113,260,984 - Oregon (Shortfall: -$4,209,184)



Financial Management Group Clearance Item Cover Page

Date:  September 26, 2019

Time:  12:30pm – 1pm

Topic: Oregon CHIP Contingency Fund

Paper: YES, 1 attachment

Summary: Oregon qualifies for a CHIP contingency fund payment approximating 
$113 million despite a CHIP program need of approximately $4 million. FMG 
briefly raised this item at the end of the 9/18 Clearance meeting and wants to 
provide OCD with more information on the contingency fund payment/provision, 
and input from OGC. FMG has specifically discussed with GC if there is flexibility 
in the statute to limit OR’s contingency fund payment to its shortfall amount or not 
make a contingency fund payments to Oregon.  

Decision Requested:  YES, FMG seeks concurrence from OCD to make the full 
contingency fund payment and continue recommending to Congress the 
removal/modification of the contingency fund provisions to prevent excessive 
payments.



Financial Management Group Clearance Item Cover Page

Date:  September 26, 2019

Time:  12:30pm – 1pm

Topic: Provider Payment Reassignment Rule CIB, meeting follow-up

Paper: YES, 1 attachment

Summary: FMG met with Nasuad to discuss the newly released PRR CIB, and 
CMS’ plans going forward, with regard to states’ compliance to the Rule. At the 
end of the meeting, Nasuad asked if FMG can follow-up with an email 
summarizing the meeting discussion.

Decision Requested:  YES, FMG wants OCDs concurrence to provide Nasuad a 
follow-up email.
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DEPARTMENT OF HEALTH AND HUMAN SERVICES (HHS)

Centers for Medicare & Medicaid Services

Notice of Hearing:  Reconsideration of Disapproval 
South Carolina Medicaid State Plan Amendment (SPA) 
16-0012-A, 17-006-A, and 18-0011-A

AGENCY:  Centers for Medicare & Medicaid Services (CMS) 

HHS ACTION: Notice of Hearing: Reconsideration of Disapproval

SUMMARY: This notice announces an administrative hearing to be held on 
November 20, 2019, at the Department of Health and Human 
Services, Division of Medicaid Field Operations, South, Centers for 
Medicare & Medicaid Services, Division of Medicaid and 
Children's Health Operations, 61 Forsyth St., Suite 4T20, Atlanta, 
Georgia 30303-8909 to reconsider CMS' decision to disapprove 
South Carolina’s Medicaid SPA 16-0012-A, 17-006-A, and 18-
0011-A.

CLOSING DATE: Requests to participate in the hearing as a party must be received 
by the presiding officer by [insert date 15 days after publication in the Federal 
Register].

FOR FURTHER INFORMATION CONTACT: 

Benjamin R. Cohen, Presiding Officer
CMS
2520 Lord Baltimore Drive
Suite L
Baltimore, Maryland 21244
Telephone: (410) 786-3169

SUPPLEMENTARY INFORMATION: 

This notice announces an administrative hearing to reconsider CMS' decision to disapprove 

South Carolina’s Medicaid state plan amendment (SPA) 16-0012-A, 17-006-A, and 18-0011-

A, which was submitted to the Centers for Medicare & Medicaid Services (CMS) on 

December 21, 2016, June 28, 2017, and June 29, 2018 and disapproved on July 9, 2019. 
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These SPAs requested CMS approval to add new eligible physicians associated with 

Greenville Memorial Hospital and Palmetto Health Richland to the current physician 

teaching supplemental payment methodology. Specifically, SPAs16-0012-A, 17-006-A, and 

18-0011-A proposed to use intergovernmental transfers from the Greenville Health Authority 

to the State Medicaid Agency as the non-federal share of the proposed payments.  The source 

of the transfers would be from the “Setoff Debt Collection Program,” rather than state or 

local tax revenue and required by Section 1903(w)(6)(A) of the Social Security Act.  The 

revenue collected from the Setoff Debt Collection Program is derived from uncollected 

patient revenue.

The issues to be considered at the hearing are whether South Carolina SPAs 16-0012-A, 17-

006-A, and 18-0011-A are inconsistent with the requirements of:

�� Section 1902(a)(2) of the Act provides that the state plan must assure adequate funding 

for the non-federal share of expenditures from state or local sources, such that the lack of 

adequate funds from local sources will not result in lowering the amount, duration, scope, 

or quality of care and services available under the plan. 

�� Sections 1903(a) and 1905(b) of the Act provide that states receive a statutorily 

determined Federal Medicaid Assistance Percentage (FMAP) for allowable state 

expenditures on medical assistance.

��  Section 1903(w)(6)(A) of the Act allows States to use funds derived from State or local 

taxes, which are then transferred from units of government to the Medicaid Agency, as 
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the non-federal share of Medicaid payments unless the transferred funds are derived by 

the unit of government from donations or taxes that would not otherwise be recognized as 

the non-federal share under this section.

Section 1116 of the Act and federal regulations at 42 CFR Part 430 establish 

Department procedures that provide an administrative hearing for reconsideration of a 

disapproval of a state plan or plan amendment.   CMS is required to publish in the 

Federal Register a copy of the notice to a state Medicaid agency that informs the 

agency of the time and place of the hearing, and the issues to be considered.  If we 

subsequently notify the state Medicaid agency of additional issues that will be 

considered at the hearing, we will also publish that notice in the Federal Register.

Any individual or group that wants to participate in the hearing as a party must petition 

the presiding officer within 15 days after publication of this notice, in accordance with 

the requirements contained at 42 CFR 430.76(b)(2).   Any interested person or 

organization that wants to participate as amicus curiae must petition the presiding 

officer before the hearing begins in accordance with the requirements contained at 42 

CFR 430.76(c).  If the hearing is later rescheduled, the presiding officer will notify all 

participants.

The notice to South Carolina announcing an administrative hearing to reconsider the 

disapproval of its SPAs reads as follows:
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Joshua D. Baker

Director

South Carolina Department of Health and Human Services 

Post Office Box 8206

Columbia, SC 29202-8206 

Dear Mr. Baker:

I am responding to the September 6, 2019 request for reconsideration of the decision to 

disapprove South Carolina’s State Plan amendments (SPAs) 16-0012-A, 17-006-A, and 18-0011-

A.  South Carolina SPAs 16-0012-A, 17-006-A, and 18-0011-A were submitted to the Centers 

for Medicare & Medicaid Services (CMS) on December 21, 2016, June 28, 2017, and June 29, 

2018 and disapproved on July 9, 2019. I am scheduling a hearing on the request for 

reconsideration to be held on November 20, 2019 at the Department of Health and Human 

Services, Division of Medicaid Field Operations, South, Centers for Medicare & Medicaid 

Services, Division of Medicaid and Children's Health Operations, 61 Forsyth St., Suite 4T20, 

Atlanta, Georgia 30303-8909

I am designating Mr. Benjamin R. Cohen as the presiding officer.  If these arrangements present 

any problems, please contact Mr. Cohen at (410) 786-3169.  In order to facilitate any 

communication that may be necessary between the parties prior to the hearing, please notify the 

presiding officer to indicate acceptability of the hearing date that has been scheduled and provide 



5

names of the individuals who will represent the State at the hearing.  If the hearing date is not 

acceptable, Mr. Cohen can set another date mutually agreeable to the parties.  The hearing will 

be governed by the procedures prescribed by federal regulations at 42 CFR Part 430.

These SPAs requested CMS approval to add new eligible physicians associated with Greenville 

Memorial Hospital and Palmetto Health Richland to the current physician teaching supplemental 

payment methodology. Specifically, SPAs 16-0012-A, 17-006-A, and 18-0011-A proposed  to 

use intergovernmental transfers from the Greenville Health Authority to the State Medicaid 

Agency as the non-federal share of the proposed payments.  The source of the transfers would be 

from the “Setoff Debt Collection Program”, rather than state or local tax revenue and required by 

Section 1903(w)(6)(A) of the Social Security Act.  The revenue collected from the Setoff Debt 

Collection Program is derived from uncollected patient revenue.

The issues to be considered at the hearing are whether South Carolina SPAs 16-0012-A, 17-006-

A, and 18-0011-A are inconsistent with the requirements of: 

�� Section 1902(a)(2) of the Act provides that the state plan must assure adequate funding 

for the non-federal share of expenditures from state or local sources, such that the lack of 

adequate funds from local sources will not result in lowering the amount, duration, scope, 

or quality of care and services available under the plan. 
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�� Sections 1903(a) and 1905(b) of the Act provide that states receive a statutorily 

determined Federal Medicaid Assistance Percentage (FMAP) for allowable state 

expenditures on medical assistance. 

�� Section 1903(w)(6)(A) of the Act allows States to use funds derived from State or local 

taxes, which are then transferred from units of government to the Medicaid Agency, as 

the non-federal share of Medicaid payments unless the transferred funds are derived by 

the unit of government from donations or taxes that would not otherwise be recognized as 

the non-federal share under this section.   

In the event that CMS and the State come to agreement on resolution of the issues which formed 

the basis for disapproval, these SPAs may be moved to approval prior to the scheduled hearing.

Sincerely,

Seema Verma

            Administrator

 cc: Benjamin R. Cohen

Section 1116 of the Social Security Act (42 U.S.C. section 1316; 42 CFR section 

430.18) (Catalog of Federal Domestic Assistance program No. 13.714. Medicaid 

Assistance Program.)
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Dated:

___________________

Seema Verma,

Administrator, 

Centers for Medicare & Medicaid Services



Joshua D. Baker
Director
South Carolina Department of Health and Human Services 
Post Office Box 8206
Columbia, SC 29202-8206 

Dear Mr. Baker:

I am responding to the September 6, 2019 request for reconsideration of the decision to 
disapprove South Carolina’s State Plan amendments (SPAs) 16-0012-A, 17-006-A, and 18-
0011-A.  South Carolina SPAs 16-0012-A, 17-006-A, and 18-0011-A were submitted to the 
Centers for Medicare & Medicaid Services (CMS) on December 21, 2016, June 28, 2017, and 
June 29, 2018 and disapproved on July 9, 2019. I am scheduling a hearing on the request for 
reconsideration to be held on November 20, 2019 at the Department of Health and Human 
Services, Division of Medicaid Field Operations, South, Centers for Medicare & Medicaid 
Services, Division of Medicaid and Children's Health Operations, 61 Forsyth St., Suite 4T20, 
Atlanta, Georgia 30303-8909

I am designating Mr. Benjamin R. Cohen as the presiding officer.  If these arrangements 
present any problems, please contact Mr. Cohen at (410) 786-3169.  In order to facilitate any 
communication that may be necessary between the parties prior to the hearing, please notify the 
presiding officer to indicate acceptability of the hearing date that has been scheduled and 
provide names of the individuals who will represent the State at the hearing.  If the hearing date 
is not acceptable, Mr. Cohen can set another date mutually agreeable to the parties.  The 
hearing will be governed by the procedures prescribed by federal regulations at 42 CFR Part 
430.

These SPAs requested CMS approval to add new eligible physicians associated with Greenville 
Memorial Hospital and Palmetto Health Richland to the current physician teaching 
supplemental payment methodology. Specifically, SPAs 16-0012-A, 17-006-A, and 18-0011-A 
proposed to use intergovernmental transfers from the Greenville Health Authority to the State 
Medicaid Agency as the non-federal share of the proposed payments.  The source of the 
transfers would be from the “Setoff Debt Collection Program”, rather than state or local tax 
revenue and required by Section 1903(w)(6)(A) of the Social Security Act.  The revenue 
collected from the Setoff Debt Collection Program is derived from uncollected patient revenue. 

The issues to be considered at the hearing are whether South Carolina SPAs 16-0012-A, 17-
006-A, and 18-0011-A are inconsistent with the requirements of: 

�� Section 1902(a)(2) of the Act provides that the state plan must assure adequate funding 
for the non-federal share of expenditures from state or local sources, such that the lack 
of adequate funds from local sources will not result in lowering the amount, duration, 
scope, or quality of care and services available under the plan. 
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�� Sections 1903(a) and 1905(b) of the Act provide that states receive a statutorily 
determined Federal Medicaid Assistance Percentage (FMAP) for allowable state 
expenditures on medical assistance. 

�� Section 1903(w)(6)(A) of the Act allows States to use funds derived from State or local 
taxes, which are then transferred from units of government to the Medicaid Agency, as 
the non-federal share of Medicaid payments unless the transferred funds are derived by 
the unit of government from donations or taxes that would not otherwise be recognized 
as the non-federal share under this section.

In the event that CMS and the State come to agreement on resolution of the issues which 
formed the basis for disapproval, these SPAs may be moved to approval prior to the scheduled 
hearing.

Sincerely,

Seema Verma
            Administrator

 cc: Benjamin R. Cohen



DATE:

TO: Seema Verma
Administrator

FROM: Karen M. Shields,
Deputy Center Director, Center for Medicaid and CHIP Services 

SUBJECT: Reconsideration of South Carolina’s Medicaid state plan amendments (SPAs) 
16-0012-A, 17-006-A, and 18-0011-A

ACTION REQUIRED BY:  October 4, 2019

PURPOSE:

The attached letter to the State of South Carolina and Federal Register notice announce an 
administrative hearing on November 20, 2019, to reconsider the disapproval decision for 
the South Carolina Medicaid SPAs16-0012-A, 17-006-A, and 18-0011-A. 

The South Carolina Medicaid SPAs16-0012-A, 17-006-A, and 18-0011-A, submitted on 
December 21, 2016, June 28, 2017, and June 29, 2018, requested CMS approval to add new 
eligible physicians associated with Greenville Memorial Hospital and Palmetto Health Richland 
to the current physician teaching supplemental payment methodology.

The Center for Medicaid and CHIP Services (CMCS) was unable to approve this SPA as 
submitted because it is inconsistent with the requirements of sections 1902(a)(2), 1903(a) and 
1905(b) of the Social Security Act (the Act). 

On September 6, 2019, a request for reconsideration was submitted on the behalf of the state of 
South Carolina, challenging CMS' disapproval of these SPAs. The state of South Carolina does 
not agree with the disapprovals and asserts that SPAs 16-0012-A, 17-006-A, and 18-0011-A 
conform to the requirements for approval, as none of the cited sections, or any other section of 
Title XIX or CMS's implementing regulations, limit Intergovernmental Transfers (IGTs) to "state 
or local tax revenue."

In the event that CMS and the state come to agreement on resolution of the issues which formed 
the basis for disapprovals, these SPAs may be moved to approval and a hearing would not be 
needed.  

If a hearing does occur, the issues to be considered at the hearing are whether South Carolina 
SPAs16-0012-A, 17-006-A, and 18-0011-A are inconsistent with the requirements of: 

�� Section 1902(a)(2) of the Act provides that the state plan must assure adequate funding 
for the non-federal share of expenditures from state or local sources, such that the lack of 
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adequate funds from local sources will not result in lowering the amount, duration, scope, 
or quality of care and services available under the plan. 

�� Sections 1903(a) and 1905(b) of the Act provide that states receive a statutorily 
determined Federal Medicaid Assistance Percentage (FMAP) for allowable state 
expenditures on medical assistance.  

�� Section 1903(w)(6)(A) of the Act allows States to use funds derived from State or local 
taxes, which are then transferred from units of government to the Medicaid Agency, as 
the non-federal share of Medicaid payments unless the transferred funds are derived by 
the unit of government from donations or taxes that would not otherwise be recognized as 
the non-federal share under this section.

During the course of the SPA review, CMS worked with the state to resolve the 
outstanding issues.  CMS issued a Request for Additional Information (RAI) to South 
Carolina on March 20, 2017, September 08, 2017, and September 13, 2018 and the state 
responded on April 10, 2019 and May 09, 2019.  The state’s response to the RAI set forth 
the state’s reasons in support of the state’s belief that the SPAs are consistent with the 
requirements of Sections 1903(w)(6)(A) and 1903(w)(7)(G) of the Act.  The state, 
however, could not resolve the outstanding issue that the source of the intergovernmental 
transfers made by the Greenville Health Authority are from the Setoff Debt Collection 
Program and not from state or local tax revenues, as required by 1903(w)(6)(A) of the Act 
for a proper intergovernmental transfer.
 
PROCEDURES FOR RECONSIDERATION:

Section 1116 of the Act, and 42 CFR Part 430, Subparts B and D, govern reconsideration 
of Medicaid SPAs.  Federal regulations at 42 CFR 430.18 and 430.70 require the 
Administrator to notify a state of the time and place of the hearing within 30 days after 
receipt of the state’s request for a reconsideration.  The federal regulations at 42 CFR 
430.72(b) provide for the hearing to be held in the city of the servicing CMS regional office 
or in any place chosen by the presiding officer with regard for the convenience and 
necessity of the parties. The hearing must be scheduled no less than 30 days, nor more than 
60 days, after the date on which the notice of the hearing is furnished to the state (42 CFR 
430.72(a)).  In this case, the state’s request was received on September 6, 2019, and 
therefore the required notification is being sent by October 4, 2019, and informs the state 
that the hearing has been scheduled for November 20, 2019.  The scheduled date may be 
changed by written agreement between CMS and the state. 

You must also designate, in writing, a presiding officer and notify the parties of the 
selection (42 CFR 430.66).  The regulations state that the presiding officer may be the 
Administrator or the Administrator’s designee.  There are no requirements governing the 
qualifications of the presiding officer prescribed in the regulations.

The presiding officer is responsible for conducting the hearing, in accordance with the 
procedures in 42 CFR, part 430, subpart D, and certifying to the Administrator the entire 
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record, including recommended findings and proposed decision. The Administrator must 
then serve a copy of the recommended findings and proposed decision upon all parties to 
the hearing. The parties then have 20 days to file exceptions to the recommended findings 
and proposed decision. The Administrator is required to issue a final decision within 60 
days of the date the recommended decision was served (42 CFR 430.102(b)(3)).  

We are recommending Mr. Benjamin R. Cohen as the presiding officer in this case. Mr. 
Cohen is an attorney and has considerable experience in the conduct of hearings for CMS.  
Attached is a proposed letter designating Mr. Cohen as the presiding officer and stating the 
hearing is to be held on November 20, 2019. The letter advises the state to contact the 
presiding officer if the arrangements present any problems.  

You are also required to publish in the Federal Register a copy of the notice to the state 
agency that informs the agency of the time and place of the hearing, the issues to be 
considered, and the identity of the presiding officer (42 CFR 430.70).  

If you subsequently notify the agency of additional issues which will be considered at the 
hearing, that notice should also be published in the Federal Register. 

In accordance with 42 CFR 430.76(b)(2), any individual or group that wants to participate 
in the hearing as a party must petition the presiding officer within 15 days after publication 
of this notice in the Federal Register. Also, any interested person or organization that 
wants to participate as amicus curiae must petition the presiding officer before the hearing 
begins, pursuant to 42 CFR 430.76(c). If the hearing is later rescheduled, the presiding 
officer will notify all participants.

CONSEQUENCES OF DISAPPROVAL:

If South Carolina’s request for reconsideration is not granted, we would violate section 
1116 of the Act, which requires us to provide a reconsideration hearing.  

If we do not publish a notice of the hearing, we would violate a regulatory requirement to 
provide an opportunity for interested individuals and groups to participate in the hearing 
(42 CFR 430.70 and 430.76).  Therefore, by not publishing a notice in the Federal 
Register, we might nullify any decision by the presiding officer.

URGENCY:

The Federal regulations at 42 CFR 430.18 and 430.70 require you to notify the state of the 
hearing within 30 days of receipt of the state's request for reconsideration.  Since South 
Carolina’s request was received on September 6, 2019, the 30th day would be October 6, 
2019, but since October 6 is a Sunday, the notification must be October 4, 2019.  

We are required to schedule the hearing no less than 30 days nor more than 60 days after 
the date on which the notice of the hearing is furnished to the state.  
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Attachments:

�� Letter to the State
�� Federal Register Notice 
�� July 9, 2019, Disapproval Letter to the State

cc:       Jeremy Vogel, OGC                         



 
DEPARTMENT OF HEALTH  & HUMAN SERVICES  
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop S2-26-12 
Baltimore, Maryland   21244-1850 
 

 

      July 9, 2019 
 
Joshua D. Baker, Director 
South Carolina Department of Health and Human Services 
Post Office Box 8206 
Columbia, SC  29202-8206 
 
Dear Mr. Baker: 
 
I am responding to your request to approve South Carolina Medicaid state plan amendments 
(SPAs) 16-0012-A, 17-0006-A, and 18-0011-A, which were submitted to the Centers for 
Medicare & Medicaid Services (CMS) on December 21, 2016, June 28, 2017, and June 29, 2018, 
with proposed effective dates of October 1, 2016, April 1, 2017, and April 1, 2018, respectively.  
These amendments propose to add new eligible physicians associated with Greenville Memorial 
Hospital and Palmetto Health Richland to the current physician teaching supplemental payment 
methodology.  I regret to inform you that I am unable to approve SPAs 16-0012-A, 17-0006-A, 
and 18-0011-A as the state has proposed to fund the non-federal share of payments in a manner 
that is not consistent with sections 1902(a)(2), 1903(a), 1903(w)(6)(A), and 1905(b) of the Social 
Security Act (the Act).   
 
The payments proposed under the SPAs would be funded though amounts transferred from the 
Greenville Health Authority (GHA) to the State Medicaid Agency.  The state contends that GHA 
is a unit of government that supports providers within the Greenville Health System and 
Palmetto Health System (since merged into a single entity – Prisma Health).  Section 
1903(w)(6)(A) of the Act allows units of government to participate in Medicaid funding through 
an intergovernmental transfer (IGT) derived from state or local taxes and transferred to the State 
Medicaid Agency as the non-federal share of Medicaid payments.  While CMS has not examined 
or concluded whether GHA is a unit of government eligible to fund the non-federal share of the 
proposed payments, the source of GHA’s transfers would be from a “Setoff Debt Collection 
Program,” rather than state or local tax revenue as required by the statute for an IGT.  Therefore, 
the proposed IGTs would not be consistent with the Medicaid statute. 
 
The “Setoff Debt Collection Program” garnishes state individual income tax refunds to satisfy 
outstanding liabilities (medical debt) owed for services provided at certain providers.  The 
revenue collected through the Setoff Debt Collection Program is not derived from state or local 
taxes as required by the statute to support an IGT, but instead from previously uncollected 
patient revenue.  As such, the revenue is not a permissible source that may be used for IGTs to 
serve as the non-federal share of the supplemental payments under the proposed SPAs.   
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In addition, GHA does not have taxing authority or otherwise directly receive appropriated funds  
that could be used as the source of non-federal share for the proposed payments as an allowable 
IGT. 
 
Section 1902(a)(2) of the Act provides that the state plan must assure adequate funding for the 
non-federal share of expenditures from state or local sources, such that the lack of adequate 
funds from local sources will not result in lowering the amount, duration, scope, or quality of 
care and services available under the plan.  Sections 1903(a) and 1905(b) of the Act provide that 
states receive a statutorily determined Federal Medicaid Assistance Percentage (FMAP) for 
allowable state expenditures on medical assistance.  States must use a permissible source of the 
non-federal share of payments for state expenditures on medical assistance in order to receive the 
statutorily determined FMAP.  Without a permissible funding source for the non-federal share of 
Medicaid payments, a state’s expenditures do not qualify to be matched with federal funds.  
Under such circumstances, the state would not receive any statutorily determined FMAP.  The 
non-federal share of the payments proposed in SPAs SC-16-0012-A, SC-17-0006-A, and SC-18-
0011-A would not originate from a permissible source, and the state has not proposed a 
permissible alternative to fund the proposed payments.  Without a permissible source of the non-
federal share of payments, CMS cannot approve the SPAs consistent with the foregoing 
provisions of the Act. 
 
On November 15, 2017, CMS communicated these concerns to South Carolina and stated that 
the proposed non-federal share funding source is not permissible.  In subsequent e-mails and 
discussions, CMS indicated that if the funding arrangement remained the same, then CMS would 
begin the disapproval process.  CMS also asked the state if it intended to withdraw the SPAs 
because of the likelihood of disapproval, to which the state responded that it would not withdraw 
SPAs 16-0012-A, 17-0006-A and 18-0011-A.  On January 30, 2019, CMS communicated with 
the South Carolina Medicaid Director that CMS would issue a disapproval for the 
aforementioned SPAs unless the state provided new information regarding the source of the non-
federal share for the proposed supplemental payments.  The state requested time to provide 
additional information to support the proposals, which CMS granted.  The information that the 
state subsequently provided did not describe an alternative funding source that would allow us to 
approve the proposed SPAs. 
 
For the reasons stated above, after consulting with the Secretary as required by Federal 
regulations in 42 C.F.R. § 430.15, I am disapproving these SPAs.  If you are dissatisfied with 
this determination, you may petition for reconsideration within 60 days of the receipt of this 
letter, in accordance with the procedure set forth in Federal regulations in 42 C.F.R. § 430.18.  
Your request for reconsideration may be sent to Ms. Maritza Bodon, Centers for Medicare & 
Medicaid Services, Center for Medicaid and CHIP Services, 7500 Security Boulevard, Mail Stop 
S2-26-12, Baltimore, Maryland 21244-1850. 
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If you have any questions or wish to discuss this determination further, please contact Ms. 
Shantrina Roberts, Deputy Director, Division of Medicaid Field Operations, South, Centers for 
Medicare & Medicaid Services, Division of Medicaid and Children’s Health Operations, 61 
Forsyth St., Suite 4T20, Atlanta, Georgia 30303-8909. 
 

Sincerely, 

 
                                                                             Calder Lynch 
                                                                      Acting Deputy Administrator and Director 
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Brown & Peisch PLLC
rz33 zoth Street NW
Suite 5o5
Washington, DC zoog6

Via CertifiedMail September S,2org

Maritza Bodon
Centers for Medicare & Medicaid Services

Center for Medicaid and CHIP Services

75oo Securþ Boulevard
Mail Stop Sz-62-tz
Baltimore, MD zrz44-r85o

RE: Request for Reconsideration South Carolina SPAs 16-oorz-4, r7-oo6-A,
and r8-oou-A

Dear Ms. Bodon:

On behalf of the South Carolina Department of Health and Human Services, we are
requesting reconsideration of the attached notice of disapproval of State Plan Amendments
(SPAs) r6-oorz-Au 17-oo6-A, and r8-oorr-4, pursuant to 4z C.F.R. I +go.r8. The notice of
disapproval was sent to the Department from Calder Lynch byletter dated July 9, 2otg.
(Attachment A.)

The SPAs propose to continue supplemental payments to physicians associated with
Greenville Memorial Hospital and Palmetto Health Richland.

The letter asserts that the basis of disapproval is that the "state has proposed to fund the
non-federal share of payments in a manner that is not consistent with sections rgoz(a)(z), r9o3,
rgog(wx6)(A), and rgoS&) of the Social SecurityAct" because the payments proposed under
the SPAs are funded through intergovernmental transfers (IGTs) from the Greenville Health
Authoritythat are not derived from "state or local tax revenue as required bythe statute."

The Department requests that the Administrator reconsider the issue of whether the
SPAs conform to the require¡nenls for approval, as rìone of üre cited secl.ions, or any other
section of Title XIX or CMS's impìementing regrrlations, ìimit TGTs to "state or local tax
revenue." Specifically:

1. Section rgoz(aXz) provides "for fïnancial participation by the State equal to not less
than 4o per centum of the non-Federal share of expenditures" and for carrying out the

cbrown@brownand peisch.com 202.499.4258 Washington, D.C.
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plan on a basis "which will assure that the lack of adequate funds from local sources will
not result in lowering the amount, duration, scope, or quality of care and services
available under the plan."

This ground for disapproval should be reconsidered. The State provides financial
participation well in excess of 4o percent of the non-Federal share and there is no claim
that there is a lack of adequate funds from local sources that will result in lowering the
amount, duration, scope, or quality of care and services. To the contrary, the funds from
the Greenville Health Authoritywill help to sustain the quality of care of the teaching
physicians associated with Greenville Memorial Hospital and Palmetto Health Richland.
Therefore, Section rgoz(aXz) is not a reasonable or appropriate basis for disapproval.

z. Section r9o3 provides for federal financial participation (FFP) in expenditures under the
State Plan according to the federal medical assistance percentage (FMAP) formula set
forth in Section tgoS&).

This ground for disapproval should be reconsidered. The physician services for which
the supplemental payments are to be made under the SPAs are state plan services for
which the State will claim FFP at the FMAP rate. There is no contention that the
expenditures are not covered by the state plan as required by Section tgoS(axt) or that
the State intends to claim a match rate other than the one set forth in Section 19oS&).
Therefore, Section r9o3 and Section tgoS&) are not reasonable or appropriate bases for
disapproval.

3. Section tgog(wx6) provides that "the Secretary may not restrict States' use of funds
where such funds are derived from State or local taxes (or funds appropriated to State
university teaching hospitals) transferred from or certified by units of government within
a State as the non-Federal share of expenditures under this title, regardless of whether
the unit of government is also a health care provider . . . unless the transferred funds are
derived by the unit of government from donations or taxes that would not otherwise be
recognized as the non-Federal share under this section."

This ground for disapproval should be reconsidered. There is no contention that the
transferred funds are derived from impermissible donations or taxes. Rather, CMS
appears to be interpreting the clause that "the Secretary may not restrict States' use of
funds . . . derived from State or local taxes" as imposing a "requirement" that States can
only accept IGTs that use funds derived frorn these sources.

Such a reading of the statute is not consistent with CMS regulations at 4z C.F.R.
$+g3.St(b), which permits transfers of "public funds" from "public agencies," and does
not limit transfers to funds derived from State or local taxes. More importantly,limiting
IGTs to funds derived from state and local taxes is not consistent with the statute that
enacted Section r9o3(w), the "Medicaid Voluntary Contribution and Provider-Specific
Tax Amendments of 7ggL," Pub. L. to2-284. (Attachment B.) The stated purposes of the
statute was to prcvent impcrmissiblc taxcs and donations but "to maintain thc treatmcnt
of intcrgovernmental transfers" as a source of funding of the non-Federal share. .At the
time, the reguiatory language regarding IGTs was the same as it is currently (although
appearing in a different section).
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In accordance with that purpose, Section 5 of Pub. L. toz-zg4 gave the Secretary the
authorþto issue "interim final" regulations implementing its provisions but specified
that:

[t]he Secretary may not issue an]¡ interim final regulation that
changes the treatment . . . of public funds as a source of State
share of financial participation under title XIX of the Social
Security Act, except as may be necessary to permit the Secretary to
deny Federal financial participation for public funds . . . that are
derived from donations or taxes that would not otherwise be
recognized as the non-Federal share under section r9o3(w) of
such Act.

Further, the Secretary was directed to "consult with the States before issuing any
regulations under this Act." td. $ S(c).

When CMS (then known as the Health Care Financing Administration, or HCFA) did
publish interim final regulations a few months later, it complied with this congressional
mandate and did not change the treatment of intergovernmental transfers, and it
informed the States that:

Funds transferred from another unit of State or local government
which are not restricted by the statute are not considered a
provider-related donation or health care-related tax.
Consequentl¡ until the Secretary adopts regulations changing the
treatment of intergovernmental transfer, States may continue to
use, as the State share of medical assistance expenditures,
transferred or certified funds derived from an]¡ governmental
source (other than impermissible taxes or donations derived at
various parts of the State government or at the local level).

See Medicaid Program; Limitations on Provider-Related Donations and Health Care-
Related Taxes; Limitations on Payments to Disproportionate Share Hospitals, 57 Fed.
Reg.5So4g, SS1lg (Nov. 24,tggz) (Attachment C).

Similarþ, in zoo7, when CMS did finalize a rule governing the non-Federal share (which
was later withdrawn), it informed States that transfers from units of government were
permissible "from a variety of sources (including fees, grants, earned interest, fines, sale
or lease of public resources, legal settlements and judgments, revenue from bond
issuances, tobacco settlement funds);" that "patient care revenues from other third party
payers and other revenues similar to those listed above . . . would also be acceptable
sources of financing the non-Federal share of Medicaid pa¡rments" as long as theywere
not derived from impermissible sources; and that "governmentally-operated health care
providers are not required to demonstrate that funds transferred are, in fact, tax
revenues." See Medicaid Program; Cost Limit for Providers Operated by Units of
Government and Provisions To Ensure the Integrity of Federal-State Financial
Partnership, 72 Fed. Pieg.29748,29766 (May 29, zooT) (Attachment D). The stated
basis of the disallowance contradicts all of these prior statements from CMS.
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Given the r99r congressional mandate that the Secretarymayonlychange the treatment
of intergovernmental transfers by final regulation issued under the Administrative
Procedure Act, after consultation with the States, and that CMS has twicc subscqucntly
told the States that sources other than state and local taxes are permissible sources of
such transfers, Section tgog(wx6) is not a reasonable or appropriate basis for
disapproval.

The Department appreciates the reconsideration of the disapproval on thebasis of the
arguments set forth above.

Respectfull¡

UJr^!r;t""bot t)- /Tus
Caroline M. Brown
Philip J. Peisch

Enclosures

Cc: Shantrina Roberts
Bryon Roberts
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop 32-26-12

Baltimore, Maryland 21244-1850
(cIvIS

CEN¡€RS fOR MEDICART & MEDICAID STRVICTS

CENÍET FON MEDICAID & CH¡P SERVICES

July 9,2019

Joshua D. Baker, Director
South Carolina Department of Health and Human Services

Post Office Box 8206

Columbia, SC 29202-8206

Dear Mr. Baker:

I am responding to your request to approve South Carolina Medicaid state plan amendments

(SPAs) l6-0012-4, 17-0006-4, and l8-001l-4, which were submitted to the Centers for
Medicare & Medicaid Services (CMS) on December 21,2016, June 28, 2017, and June 29,2018,
with proposed effective dates of October 1,2016, April 1, 2017, and April 1,2018, respectively.

These amendments propose to add new eligible physicians associated with Greenville Memorial

Hospital and Palmetto Health Richland to the current physician teaching supplemental payment

methodology. I regret to inform you that I am unable to approve SPAs 16-0012-4, 17-0006-4,

and 18-0011-A as the state has proposed to fund the non-federal share of payments in a manner

that is not consistent with sections 1902(a)(2),1903(a), 1903(w)(6)(A), and 1905(b) of the Social

Security Act (the Act).

The payments proposed under the SPAs would be funded though amounts transferred from the

Greenville Health Authority (GHA) to the State Medicaid Agency. The state contends that GHA

is a unit of government that supports providers within the Greenville Health System and

Palmetto Health System (since merged into a single entity - Prisma Health). Section

1903(wX6)(A) of the Act allows units of government to participate in Medicaid funding through

an intergovernmental transfer (IGT) derived from state or local taxes and transferred to the State

Medicaid Agency as the non-federal share of Medicaid payments. While CMS has not examined

or concluded whether GHA is a unit of government eligible to fund the non-federal share of the

proposed payments, the source of GHA's transfers would be from a "Setoff Debt Collection

Program," rather than state or local tax revenue as required by the statute for an IGT. Therefore,

the proposed IGTs would not be consistent with the Medicaid statute.

The "setoff Debt Collection Program" garnishes state individual income tax refunds to satisfy

outstanding liabilities (medical debt) owed for services provided at certain providers. The

reventìe collected through the Setoff l)ebt Collection Program is not derived from state or local

taxes as required by the statute to support an IGT, but instead from previously uncollected

patient revenue. As such, the revenue is not a permissible source that may be used for IGTs to

serve as the non-fecleral share of the srrpplemental payments under the proposed SPAs.
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In addition, GHA does not have taxing authority or otherwise directly receive appropriated funds

that could be used as the source of non-federal share for the proposed payments as an allowable

IGT.

Section 1902(a)(2) of the Act provides that the state plan must assure adequate funding for the

non-federal share ofexpenditures from state or local sources, such that the lack of adequate

funds from local sources will not result in lowering the amount, duration, scope, or quality of
ca¡e a¡d services available under the plan. Sections 1903(a) and 1905(b) of the Act provide that

states receive a statutorily determined Federal Medicaid Assistance Percentage (FMAP) for
allowable state expenditures on medical assistance. States must use a permissible source of the

non-federal share ofpayments for state expenditures on medical assistance in order to receive the

statutorily determined FMAP. Without a permissible funding source for the non-federal share of
Medicaid payments, a state's expenditures do not qualify to be matched witlr federal funds.

Under such circumstances, the state would not receive any statutorily determined FMAP. The

non-federal share ofthe payments proposed in SPAs SC-16-0012-4, SC-17-0006-4, and SC-l8-
001 1-A would not originate from a permissible source, and the state has not proposed a

permissible altemative to fund the proposed payments. Without a permissible source of the non-

federal share of payments, CMS cannot approve the SPAs consistent with the foregoing
provisions ofthe Act.

On November 15,2017, CMS communicated these concems to South Carolina a¡d stated that

the proposed non-federal share funding source is not permissible. In subsequent e-mails and

discussions, CMS indicated that if the funding arrangement remained the same, then CMS would

begin the disapproval process. CMS also asked the state if it intended to withdraw the SPAs

because ofthe likelihood of disapproval, to which the state responded that it would not withdraw

SPAs 16-0012-4, 17-0006-A and 18-0011-4. On January 30,2019, CMS communicated with
the South Ca¡olina Medicaid Director that CMS would issue a disapproval for the

aforementioned SPAs unless the state provided new information regarding the source of the non-

federal share for the proposed supplemental payments. The state requested time to provide

additional information to support the proposals, which CMS granted. The information that the

state subsequently provided did not describe an altemative funding source that would allow us to

approve the proposed SPAs.

For the reasons stated above, afler consulting with the Secretary as required by Federal

regulations in 42 C.F.R. $ 430.15, I am disapproving these SPAs. Ifyou are dissatisfied with
this determination, you may petition for reconsideration within 60 days of the receipt of this

letter, in accordance with the procedure set forth in Federal regulations in 42 C.F.R. $ 430.18.

Your request for reconsideration may be sent to Ms. Maritza Bodon, Centers for Medicare &
Medicaid Services, Center for Medicaid and CHIP Services, 7500 Security Boulevard, Mail Stop

32 -26 - 12, Ba.ltimore, Maryl.and 21 24 4 - 1 8 5 0.
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If you have any questions or wish to discuss this determination further, please contact Ms.
Shantrina Roberts, Deputy Director, Division of Medicaid Field Operations, South, Centers for
Medicare & Medicaid Services, Division of Medicaid and Children's Health Operations, 61

Forsyth St., Suite 4T20, Atlanta, Georgia 30303-8909.

Sincerely,

Calder Lynch
Acting Deputy Administrator and Director
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amount of expsnditures made u¡de¡ the State plan
u¡der thi¡ titlc for ¡nedical "'"sistoncs during the fi¡cal
year ercoede the Stats DSH ¡lloh¡ent for the previous
fi¡cal vsar-

'.(E) ÍhÃrr onowrrr uc¡on.-The term 'State growth
factor' msana, for a State for a fi¡cal year, tho pewentagio
by which the expenditure¡ dascrlbed in ssstion 1908(a) in
the State i-n ths fiecol year exceed euch enpenditureo in tho
p¡svioue fiscål ysar.".

(Ð Cormnxrna 
^üENDTGN1g.-(A) 

Such section 1929 is fur-
ther amended-
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"eubÈaction (c)," a¡d

odef ' a¡d iDserting

iâ
E€C-

aút to

To R¡¡¡n¡cr DSII D¡g¡o¡{erro¡ro.- ¿2 USO lmô!-d'
lo anended by addlng at the end t'l¡e

a¿ ÜBC r8$r8F{
A¡går@oht ¡oùÈ

Oonniæio¡ shall ¡¡clude

for hoq

other

¡nsúd¡lonts uade þ +hi¡'gactbn 14 UÊC f800s

p¡ggrani

¡NOr.lÍ)!¡, tN
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csled- No Fart of such propoâed rule shsll be effectivs er@Fû pursu-
ant to a rule prqüulgat¿d l¡ftor tÌ¡e dat¿ of the onactnê¡t of thÍs Act
a¡d oongfetoat wtth thlr soc{ion (e¡rd tho anendtnents nade þ tbir
sêction),

8AC, I. NEFORf,ING trTQIIINETENT.

of the Socdal AßI (12
the end the

r€port

Stats or untt¡ of

tarÆ by tåe State or such

ssction
'{r, ugc rs90b

¡otg; yosfE

{2 t 8C r80{b
¡ota,

BEC. õ. ¡!{TNAIT FINA¡, REGI'LÄ1IONS..

(a) I¡l G¡¡¡r¡r¡--Subject to sub€sction (b), the Secretary of Health
and Huma¡ Sorvicos r¡holt i¡sus such rsgulatio¡s (on an interi¡
final o¡ other ba¡ie) ar may be neceeaa:y to i¡¡plen€nt thls Aßt a¡d
the amend¡rento EAde by tbl¡ ¡{ct,

(b) R¡au¿¿r¡ox¡ Cc^ñon{c ThEÀurE¡{r oF INrEßcoveNMÍNrAr
Ih¿¡¡r¡¡¡.-The Ssc¡et¡ry may not iesue any htsriE ftnal rsgufa-
tlon th¡t cha¡¡se the treatnent (epscified in æctíon ,188.{6(a) of title
42, Code of Federal Refl¡lationr) oi public fundg a¡ ¿ source of Stato
¡hgre of fiûâ¡cia¡ participation u¡der title XIX of the Social Secu-
rity Act, except as may hi nsc6o0ary t¡ petnit tÌ¡e gscrôt¡ry to deny
Fedsral finenctal parttolpation fo¡ public funds d€scrib€il in scstion
1908(¡vX6)(A) od srù?tr Ac{ (¡¡ addeòby sostion 2(a) of tbls Aot) that
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åre dor{ved ftrom donaüm¡ o¡ ta¡es tù¡t would not othe¡wise b6
rsooCnirsú a¡ the ¡o¡-Fsdera¡ sh¡rQ undor sscdon 1808(w) of such
Ast.

(c) Oo{.rsut¡Ar¡on WrE 81 ns.-îho Sesretary ¡b¡ll ooa¡ult wità
tÌ¡e [¡tatoð boforo iradng any rtgulatímr undor thi¡ Ast.

Approvsd lhcombel f2, 1001.

I;EÊ¡ ,A'lwE H¡I'¡O¡Y_E¡, 8õ98

HOUÊENEFOnf& bc6¡ ¡[d CoEDen.) Bûl l@-4n

DEc¡¡ted. Eow l3tc.d to cûfaürc
r¡rtd ûoaEfurûo EfotG
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DÊPARTMENT OF HEALTH AND
HUMAI{ SEßVICES

Health Care Flrianclng Admlnlstratlon

42 CFR Parts 433 and 447

IM8.062.tFCI

FrN 0938-AF42

Èledlca¡d Programi Llmllallons on
ProvldeFRelatêd Donat¡ons and
Health Care-Belaled lares; Llmltatlons
on Paymenls lo Dlsproportlonatê
Share Hospllals

acEt{cv: Health Care lrinancing
Admlnietration [HCFA), HHS.
acÍoll: Interim final rule with comment
period.

au itAFY: This int€rim final ¡ule
establiaheo in Medicaid regulations
lim¡tations on Fede¡al finsncial
partlcipat¡on (FTP) ¡n State medicsl
asglgtancB expendilureB n¡hen States
receive funds from provider-related
donations and ¡evenues gene¡ated by
ce¡tain health care-rclated taxe8. The
rule aleo adds provlcion¡ that establish
llmits on the aggregate amount of
payments I Stste may make to
dispropo¡tionate shdre hospitals for
which FFP i¡ avaílable.

Thie interim ftnal ¡ule implementa
provisiono of the Medicaid Voluntary
Contributton and Provider Specific Tax
Amendments of 1gg1

olreat Effectìve dare.' Theoe interim
final rulee a¡e effective December 24,
1992. How€ver, the stâtutory
requlrcments at Bectlons 2(cX1) snd.
3(e)(1) of Public Law 102-234 have an
effective date of |anuary 1, 1902, and are
effectíve on that date regardlesa of the
€ffective date of this interim final rule.
COMMENT DATE: Wrltten commentg
will be coneidered if we receive them at
the apÞrop¡iate add¡ees, as provided
below, no late¡ than 5 p,m. on lÂnuaty
25, 1993.

aDDREssES: Mail comments to the
following eddrese:
flealth Care Financing AdminiEtration,

Department of Health and Human
SeNices, Attention: M8402-IFC P.O.
Box 26676, Baltimor€, Maryland 21207,

Ifyou prefer, you may deliver youn
w tten comment8 to one of the
following addressesr
Room 30s.G, Hubert H. Humphrey

Building, 200 Independence Avenue,
SW Waehington, DA 2O2O7, ot

Room 132, East High Rise Building, 0325
Security Boulevard, Baltímorei
Maryland 21207.

Yol. 57, No, 227 I November 24,79s2 I Rules and

Due to slaffing and resource
lim¡talions, we cannot accept comments
by.facsimile (FAX) t¡onsmission. In
commentlng, please refer to file code
MB-082-IFC, W¡itten comments
received timely will be available for
public inspection as they are received,
beginning epproximstely three weeks
Efter publication of this document, in
rcom 309.G of the Department'e offices
at 200 lndependence Avenue, SW
Waehlngton, DC, on Monday through
Friday of each week from 8:30 a.m. to 5
p.n. (phone: 202-490-7890).

Organizstions and individuals
desiring to submit comments on the
repo¡ting r€quhements discu6sed und€¡
the section on "Paperwork Burden" of
thie preamble ehould direct them to the
Heallh Care Financing Adminietration
ãt one of the add¡esses cited above, end
to the Offlce of Info¡mation and
Regulatory Affairc, Atlontlon: Laüra
Oliven, Office of Management and
Budg€t, New Executlve Offlce Building
(Room 3002), Washington, DC æ503,
FOn FURTHEF lLFOñMAlrOX COÌ{IACT:

Ther€Ba hatt (Donstlons and TExeE)
({10) 98È€535

petty Kem (Dieproport¡onate Shara
Pgynlenrsl ({10) s68-r500

SUPPIEI,ÊI{IAiY IIIFONMAfl ON;

I. Backgmund
Ttlle XIX of the SociÂl Secur¡ty Act

(the Act) suthorizes Federal Srants to
the States for Medioaid prcgrams to
provide medical aesiétance to persons
with limited income and ¡egou¡cee.
Medicsid pÌograms are administered by
the States in eccordance with Federal
regulationa. State Medicaid agencles
oonduct their programs according to a
Medicald State plan apprcved by lhe
Health Gare Flnancing AdminlstÌation
(HCFA). To carry out the mandate8 of
the Medicaid program, the State agency
paye providers for medical care and
servicee provided to ellgib¡e Medicaid
recipients. Providers lhat wish to
på¡ticipste in the Medicaid pÌogram
must agle€ lo comply with ce¡tain
requirements epecífied in a provider
agreement.

While Medicaid programs ate
administered by the States, they are
jointly finenced by the Federal and
State govemments, The Fede¡al
government pays its ¡hare of medical
ass¡stance expenditures to the Slale on
a quarterly basie according to a formula
d€scribod in eectÍons 1903 and 1905[b) of
the Act. The amount of the Fede¡al
share of medical asslstance
expenditures is called Federal financíal
pa¡ticipation (FFP). Th€ Slate psys ils
share of me{ical assistance

expendituree in accordance wilh section
1902(aX2) of the Act.

The Medicaid Voluntary Contributlon
and hovider Specific Tax Amendments '
of 19S1 (Pub, L. 102-234), enacted
December 12. 1991. åmended Bection
1903 of the Act to specify limitations on
the amount of tTP available fot medical
asslstance expenditurea in a fiscal year
when States receive certain funds
donated fmm providers and levenues
generated by certain health care-¡elated
taxes. This law also amended section
1923 of the Act to establish limit8 on the
amount of FFP fo¡ expendituree made to
hoepital¡ that fierve a ditproportíonate
number of Medicaid ¡eciplents and other
low-income lndividuals, I'heso hospitals
are ¡eferred to ae.dlsProPortíonate share
hospitals,

This interim f¡nal rule lriterprels 8nd
¡mplementq the prcvisions ofPublic Law
1otæ4. The two l8¡ues that are affected
by thie law (provider-related donationg
and health ca¡e-related taxes, and
disproportionate ehare hospital
payments) sre addreeeed eeparately in
this preamble.

ll. Provider-Related Donatlone end
Health Ca¡e-Rclated Taxes

S€ctton 1902(âX2) of the i{ct requires
States to share in the cost of ¡nedical
assietance expendlture8, and permits
bolh Statc and local governmentE to
porticipat€ tn the financing of the non-
Federal portion of expendituree under
the Medicsid program, Thlc ¡ection
epecifiee the minimum percenlage of the
Statdr share of lhe non-Fede¡sl cost8,
and requires thst the Ståte share be
sufficlent to assure that tbe lack of
adequate funds from local government
eourcea will not prevent the fumlshing
of servlcee equal ln amount, duÌstion,
scope, and quality throughout ths State.
Section lgog of the Act requires the
Sectetary to pay each State an amount-
equal to the Federal medicel assistance
pe¡centage of the total amount
expended ad medical assistance unde¡
the State'B plan.

Public Law 102-234 amended s8ction
1903 of the Act by adding a new
subsection (wl regarding ths recelpt of
provfder-reìated donationB and health
ca¡e-related taxeg by a Stat€ as the
StEte's share of financlal participation
under Medicaid. ¡n general, under
sect¡on 1903(w) of ùe Act, a ¡eduction
in FFP will occu¡ if a Stats rocoives
donations made by, or on behalf oi
health care providers unless the
donations are bona ñde donations o¡ .

meet outsta[ioned ellgibility woiker
donation requirements, aa epecifled ín
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the law. The law also specifies the types
of health care-related låxes a Stale is
permitted to receive without a reduction
in FFP. Such taxesi are broad-based
laxes which apply in a uniform manner
to all health care providerg in a class.
and which do not hold oroviders
harmless for lheir tax c'osts. However,
the law permits States which have
received, by speòific date prior to the
enactment of this law, provider-related
donations and health csre-related taxes
thal are not permitted by this law, to
continue to receive them during the
Slale's transition period withoul a
reduction in FFP.

Public Law 102-23{ specifies that the
Secretary may not restrict the use of
funds derived from State or'local taxes
(or funds appropriated to State
university teaching hospitals)
transfered from or certified by units of .

government within a State as the State
share of Medicaid. unless lhe
transferred funds are derived from
donations or taxeg'that would nol
otherwise be recognized for Federal
matching purposes. Thie provision
applies regardless of whether lhe unii of
government transferring the money is
also a health care provider.

Funds transferred from another unit of
State or local government which are not
restricted by the statute are not
considered a provider-related donation
or health care.related tax.
Consequently, until the Secretary adopts
regulations changing lhe treatment of
inlergovernmental lransfer, States may
continue lo use, as the State share of
medical assistance expenditures,
transferred or certified funds derived
from any governmental source (olher
than impermissible taxes or donations
derived at various parts of the State
government or at.lhe local level).

Prior to the enactment of Public Law
702-234, regulations at 42 CFR 433.45
delineated acceplable sources of State
financial participation, The maior
provislon of lhat rule was that public
and private donations could be used as
a Slate's share of financial participation
in the entire Medicaid program. As
mentioned previously. the statutory
provisions ofPublic Law 702-234 do not
include restrictions on the use of public
funds as the State ehare of financial
parlicipation. Therefore, the provisions
of $ 433.45 that apply to public funds as
the State ohare of financial participation
have been retained but redesignated as
$ lge.sr for consiotency in the
organizatio¡ of lhe regulations.

The provisions of Public Law 102-23{
apply lo all sO States and the District of
Columbia, but not to any State whose
entire Medicaid program ls operated
unde¡ a waiver granted under sect¡on

1115 of the Act. The exemplion is
currently límited to Arizona. The
provisions apply to donations to State or
local governments from providers and
related enlities and to revenues
generated by health care-relaled taxes,
regardless of whether lhese funds were
direclly or indirectly received by the
Medicaid agency or some olher
dcpartment of lhe State or local
governrnent, and regardless of whether
the State uses theee funds as lhe State
share of medical assistance
expenditures for FFP purposes.
However, lherprovisions do nol apply to
the treatment of donalions from intilies
not related to providers or the receipt of
revenues generated by generally
applicable laxes or other non-health
care-related taxes.

A discussion of the specific provisions
of Public Law \o2-234 relating to
treatment of provider-related donations
and health care-related tax revenues '

and the implementing regulatory
provisions follows.

Generol ßule

Seclion 1903(w)(1) of the Act p¡ovides
that, effective fanuany 1, 1992, before
calculating the amount of PFP, certain
revenues received by a State will be
deducled from lhe State's medical
rtssistance expenditures. The revenues
to be deducted are as followsr
Donations made by health providers and

entities related to providers (except
for bona fide donations and, eubiecl
to a limitation. donalions made by
providers for.the direct costs of
outstationed 

-eligibitity 
workers);

lmpermissible health care-related taxes;
and Until October 1, 1995, permissible
hcalth care-¡elated taxee that exceed
a specified limit.
It is important to note that the new

statutory requirements apply to all
impermissible provider-rela ted
donations and health care-related tax
revenues received by State or local
governments, without consideration of
the use of the funds. If a State levies a
tax on hospitals that is impermissible
under section 1903(w) of the Act, and
deposits the revenues in an account
designated for some purpose other than
Medicaid funding, the statute requiree
that the funds be offset from Medicaid
expendituree even though the State ¡g
not using the revenues ae its share of
Medicaid expendiluren for FFP
purposes. For thls purpose, the statute
lreats the $tate, and units oflocal
government wiihin lhe State, as a single
entity. The fact that'lhe funds we¡e not
receíved direclly by the Medicaid
agency does nol alter the stalule's

requiremenls thal the funds be reduced
from lhe State's claimed expenditures.

Section 1903{w}f2XA) of the Acl
defines "provider-related donations" as
any donations or other voluntary
paymenls (in-cash or in-kind) made
directly or indirectly lo a Stale or unit of
a local government by a health care
provider, an entily related lo a health
care provider, or an entity providing
goods or serviceg under the Stale plan
and paid as administrative expenses,
Sectíon 1903(wX2XB) defines "bona fide
provider-relaled donations" as provider-
related donations that have no direct or
indirect relationship (as determined by
the Secretary) to payments made unden
title XIX lo that provider, to providers
furnishing lhe same class of items and
services as that provider, or to any
related entily, as established to lhe
satisfaction of the Secretary. The stalule
also gives the Secretary the authority lo
specify, by regulation. types of provider-
related donalions lhal will be
considered lo be bona fide provider-
related donalions.

Section 1903(w)(3)(A) of the act
defines "heallh care-related taxes" as
those taxes that are related to: (1)

Health care items or gervices: (2) the
provision of such items or services; (3)
the authority to provide health care
items or serviôeg; or (4) the payment for
such ilems or services,

In accordance with section 1903(w) of
lhe Act, we are defining the term
"permissible health care-related taxes"
lo mean those health care-related laxes
which are broad-based taxes, uniformly
applied lo e class of health care items,
services or providers (as epecified in
eection 1903(wX7XA) of the Act), and
which do not hold I taxpayer harrnless
for the costs of the tax. or a tax program
for which HCFA has granted a waiver.
Health care-relaled taxee that do not
meet these requiremenls are
"impermissible health care-relaled
taxes."

As spccified in section
1903(wxrXC)li) of the Act, these
provisiong apply to revenues received'
by a State on or after fanuary 1, 1992
(except for certain donations and laxes
permitted under a lransition period,
which are subject to a limil). Revenuee
received by Slatee prior lo fanuary 1,
1992 are nol aubiect to these stalutory
provisions. In addition, since lhese
provisions restrict the receipt of taxes
and rlonations, lhey do not apply to
expenditureo that are made on or after
|anuary 1, 1992. that are funded by these
pre-lanuary 1, 1992 revènues.

We are reviaing subpart B in 42 CFR
part 430 to incorporate the stalutory
provlsions of eeclion 1903(w) of lhe Act



Attachment t)



.tgj'tr""Ji4. *"2

o

Ilresday,
May 2),2007

Part V

Department of
Health afid Human
Services

O
Centers for Medicare & Medlcald Servlces

42 cFRParts 433,447, and 457
Medlcald Program; Cost Llmlt for
Providers Operated by Untts of
Govemment and Provlslons To Ensure
the Integrity of Federal-State Flnanclal
Partnershlp; Final Rule



29766 Federal Register/Vol. 72, No. 102/Tuesday, May 29, 2OO7 lRules and Regulations

1903(wX6XA) of the Act, is taxing
authority or the ability to directly access
tax ftrnding, Even though sections
1e03(wX6XA) and 1903(wXz)(G) of the
Act are not directly binding fol all
statr.rtory purposes, we sought a

definition that would be consistent with
readings of both statutory provisions,

69C. Commenf: One commenter
quoted prior CMS statements from
regulations published in 2001 and2oo2,
wherein CMS did not take regulatory
action with respect to intergovernmental
transfers, suggesting that CMS is now
not only contradicting itselfbut also
imposing restrictions on IGTs that
Consress never intended,

6dR, Response; The provisions of this
regulation continue to protect the use of
IGTs; the regulation merely sets out in
clear terms the circr-rmstances in which
the provisions of section 1903(w)(6XA)
of the Act provides that an IGT from a
governmentally-operated health care
provider would not trigger review as a
provider tax or donation. This
regulation supersedes prior CMS
statements on the issue and would
provide important clarity in an area that
has been the subject of much confusion.
Furthelmore, we disagree with the
commenters' contention concerning
congressional intent. In section
1903(w)(6XA) of the Act, the Medicaid
statute clearly protects only IGTs or
certified public expenditures that are
"derived from State or local taxes (or
funds appropriated to State university
teaching hospitals) transferred or
certified by units of government within
a state." To the extent that the
provisions of this regulation impose
restrictions on IGTs, such restrictions
are consistent with this statutory
provision and serve to clarify and give
meaning to the statutory language.

70C. Commenf; Many commenters
stated that the provisions of the
regr.rlation require sources of all IGTs
must be state or local taxes and that
such a restriction on IGT funding is
inconsistent with the Medicaid statute.
These commenters noted that
governments derive their funding from
a variety of sources, not just tax
proceeds, and such funcls are no less
governmental due to their source. Some
of the non-tax sources of governmental
revenue that were cited include patient
care revenues from other third party
payers, penalties, fees, grants, earned
interest, library fines, restaurant
inspection fees, vending machine sales,
traffic fines, unreserved general fund
balances, sale or lease of public
lesoul'ces, Ìegal seL[lurueuts ald
judgments, revenue from bond
issuances, tobacco settlement funds, and
gifts. These commenters suggested that

CMS should allow all public funding,
regardless ofsource, to be used as the
non-Federal share of Medicaid
expenditures. A number of commenters
cited Section 1902(aX2) of the Act,
which permits r.rp to 60 percent of the
non-Federal share to come from "local
sources," without further restriction,
This citation was given to counter a
perceived CMS position that the
provisions of the regulation require that
the sources of all IGTs must be state or
local taxes. Several other commenters
suggested that CMS sho.uld allow all
public funcling, regardless of source, to
be used as the non-Federal share of
Medicaid expenditures, and that CMS
has no statutory authority to limit the
soLrrces oftransferred funds to tax
revenue only.

7 0R. Response; Provisions regarding
non-federal share financing were
established in recognition of the Federal
Medicaid statute at section 1903(w),
which places severe statr.rtory restriction
on States' receipt of funds from health
care providers to fund Medicaid
payments. (see Public Law 102-234,
section 2, Prchibition on Use of
Voluntary Contributions, and Limitation
on the Use of Provider-Specific Taxes fo
Obtain Financial Participation under
Medicaid."), Under Public Law 102-
234,the Congress included an exception
to a general prohibition on the receipt
of voluntary contributions from health
care providers by allowing units of
government, including governmentally-
operated health care providers, to
participate in financing of the non-
Federal share via intergovernmental
transfers and certified public
expenditures. Specifically, section
1903(wX6XA) of the Social Security Act
states:

Notwithstanding the provisions of this
subsection, the Secretary may not restrict
States' use of funds where such funds are
derived from State or local taxes (or funds
appropriated to State university teaching
hospitals) transferred from or certified by
units of government within a State as the
non-Fedelal share of expenditures under this
title, regardless of whether the unit of
government is also a health care provider,
except as provided in section 1902(a)(2),
unless the transferred funds are derived by
the unit of government from donations or
taxes that would not otherwise be recognized
as the no-Federal share under this section.

This statutory language allows funding
derived from State or local taxes to be
used for purposes of financing the non-
Federal share of Medicaid payments.
CMS recognizes that units of
goverumeut that are not health care
providers may collect revenue from a
variety of sources (including fees,
grants, earned interest, fines, sale or

lease of public resources, legal
settlements and judgments, revenue
from bond issuances, tobacco settlement
funds) that are ultimately deposited into
the government's general fund, which is
r.rsed to finance the government's
operations. We find such general fund
revenues to be acceptable sources of
financing the non-Federal share of
Medicaid paSrments, as long as the
general fund does not derive any ofits
revenue from impermissible sources
(such as, "recycled" Medicaid
payments, Federal grants precluded
from use as State match, impermissible
taxes, non-bona fide provider-related
donations),

Governmentally-operated health care
providers may maintain accounts
separate from the general fund to
finance the operations ofthe
governmentally-operated health care
provider. The governmentally-operated
health care provider's account may
include patient care revenues from other
third party payers and other revenues
similar to those listed above, Such
revenues would also be acceptable
sources of financing the non-Federal
share of Medicaid payments, as long as

the governmentally-operated health care
provider's operating account does not
derive any ofits revenue from
impermissible sources (such as,
"recycled" Medicaid payments, Federal
grants precluded f¡om use as State
match, impermissiblo taxes, non-bona
fide provider-related donations).

As previously explained,
governmentally-operated health care
providers are not required to
demonstrate that funds transferred are,
in fact, tax revenues. A governmentally-
operated health care provider is always
able to access tax revenue, a
characteristic of which reflects a health
care provider's govetnmental status, and
helps to define eligibility to participate
in IGTs.

71C. Commenfr A number of
commenters asked CMS to clarify that
intragovernmental transfers (transfers
within a unit of government, such as a
transfer from the State's mental health
agency to the State Medicaid Agency)
are not considered "intergovernmental
transfers" for purposes of S 433.51.

71R. RespoñseNeither the Medicaid
statute nor Federal regulation uses the
terrn "intragoverrurrerrlal lraus[cr'." Fol
purposes of the Medicaid statute, a
transfer of funding between any
governmental entity within a State to
the State Medicaid Agency is
considered an intergovernmental
transfer, irrespective of r,vhether or not
those entities are operated by the same
unit of government (e.9,, a State
Department of Mental Health
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Topic: South Carolina SPA Disapproval Reconsideration Package, OSG Request

Paper: YES, 5 attachments

Summary: OSG has requested this item (Disapproved SPAs 16-0012-A, 17-0006-
A and 18-0011-A, amendment proposal adding new eligible physicians associated 
with Greenville Memorial Hosp. and Palmetto Health Richland to the current 
physician teaching supplemental payment methodology) be added to the FMG 9/26 
Clearance agenda due to the expedited timeframe. The Administrator must sign 
this package and CMS must reply by October 4th.  

Decision Requested:  No
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Access NPRM, J. Silanskis, verbal only

Medicaid Fiscal Accountability Regulation (MFAR), DRSF/DFO, verbal only

DSH Allotment Reduction Rule/FY 2020 DSH Reductions, K.Fan/DFO, paper

Discussion Items: 

1. Topic:  Arkansas FMR Follow-up, J. Gavens, verbal only
Action Needed By: N/A
Decision Requested: N/A
Summary:  FMG originally brought the AR FMR to Clearance on 9/11. DE reviewed this FMR and is in 
agreement with the findings. OCD raised the concern that all 83 private home health providers reviewed 
were not in compliance with the Surety Bond requirement. When reviewers were out there, the State said 
they were unaware of the Surety Bond requirement and they rely on their fiscal advisor to be on top of 
things like this.  OCD is interested in knowing whether there are other states out there that are “unaware” of 
this requirement. OCD was fine with proceeding with issuing the FMR and requested additional information 
on whether other states are aware of the Surety Bond requirement, for a future Clearance meeting.

2. Topic:  Wisconsin Rehabilitation Cost Reporting Issue, DRSF, verbal only
Action Needed By: N/A
Decision Requested: N/A
Summary:  This item was originally discussed during the 9/11 Clearance meeting. The State made interim 
payments and claimed FFP on the CPE generated. They have no claims data to support their numbers and 
want to use FY 2017 costs as a proxy for the FY 2010-2014 expenditures. We repeatedly advised the state, 
starting in 2009, that they cannot do this. We did approve their SPA in 2009 without the cost report because 
the State said it was not finished yet and that they would submit it once it was completed. OCD agreed with 
moving forward with the disallowance as long as we can confirm that we told the state they needed to 
provide us the cost report as soon as it was completed. FMG has information to provide supporting the State 
was informed.
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3. Topic:  Oregon CHIP Contingency Fund, DFO, paper
Action Needed By: September, 30. 2019
Decision Requested: FMG seeks concurrence from OCD to make the full contingency fund payment and 
continue recommending to Congress the removal/modification of the contingency fund provisions to 
prevent excessive payments.
Summary:  Oregon qualifies for a CHIP contingency fund payment approximating $113 million despite a 
CHIP program need of approximately $4 million. FMG briefly raised this item at the end of the 9/18 
Clearance meeting and wants to provide OCD with more information on the contingency fund 
payment/provision, and input from OGC. FMG has specifically discussed with GC if there is flexibility in 
the statute to limit OR’s contingency fund payment to its shortfall amount or not make a contingency fund 
payments to Oregon.  

4. Topic:  Provider Payment Reassignment Rule/CIB, C. Thompson, verbal only
Action Needed By: N/A
Decision Requested: FMG wants OCDs concurrence to provide Nasuad a follow-up email.
Summary:  FMG met with Nasuad to discuss the newly released PRR CIB, and CMS’ plans going forward, 
with regard to states’ compliance to the Rule. At the end of the meeting, Nasuad asked if FMG can follow-
up with an email summarizing the meeting discussion.

5. Topic:  South Carolina SPA Disapproval Reconsideration Package, OSG/DRSF, paper
Action Needed By: N/A
Decision Requested: N/A
Summary:  OSG has requested this item (Disapproved SPAs 16-0012-A, 17-0006-A and 18-0011-A, 
amendment proposal adding new eligible physicians associated with Greenville Memorial Hosp. and 
Palmetto Health Richland to the current physician teaching supplemental payment methodology) be added 
to the FMG 9/26 Clearance agenda due to the expedited timeframe. The Administrator must sign this 
package and CMS must reply by October 4th.
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ACL/CMS CMCS DEPHG Strategic Work Plan
Summary of 2019 Accomplishments & 2020 Planned Activities

1

Area of Focus
Summary of Joint ACL/DEHPG 2019 

Accomplishments
Summary of Joint ACL/DEHPG 

2020 Planned Activities Lead
Keep/Drop

/Add?
CMCS Objective: CMCS will advance innovation in state Medicaid Programs by implementing changes that decrease burden while increasing 
accountability for outcomes.

HCBS Rule 
Implementation

Disseminated  two pieces of sub-regulatory 
guidance on heightened scrutiny provisions 

Continue to collaborate on review of all HCBS 
Statewide Transition Plans and Heightened Scrutiny 
Packages; provide additional technical assistance (TA) 
to states

DEHPG Keep

Conducted incident management system 
survey, with a 93% completion rate

Disseminate findings, deliver TA based on findings 
from national survey on incident management DEHPG Keep

Conducted 7 Special Review Team visits Continue Special Review Team visits DEHPG Keep
Health & Welfare Convene adult protective services stakeholders to 

identify obstacles and solutions to sharing findings of 
investigations with Medicaid on abuse/neglect 
allegations

DEHPG/
ACL Keep

Workforce 
Development & 
Capacity Building

Awarded 3 year contract to assess 
issues/challenges and potential solutions 
related to HCBS direct service workforce 
challenges 

Develop interactive, multimedia on-line training series 
for people who self-direct services; host half-day 
session on the direct service workforce at the HCBS 
Conference; develop new reports and materials on direct 
service workforce challenges for states

DEHPG Keep

Strengthen State 
No Wrong Door 
(NWD) Systems

Conducted assessment of each state’s 
NWD System for the AARP LTSS State 
Scorecard; identified states for targeted 
technical assistance

Issue an Emerging Innovation paper on Assistive 
Technology; develop resources/tools to improve 
reporting on NWD activities; develop NWD Medicaid 
Administrative Claiming Dashboard; award 
infrastructure grants to state NWD Systems; deliver 
targeted TA to lower ranking NWD System states

ACL Keep

HCBS 
Recommended 
Measure Set

Drafted HCBS recommended measure set 
and RFI; developed HCBS measure 
inventory; addressing gaps in available 
measures through new CMS measure 
development contract, existing ACL grants

Release recommended measure set RFI; finalize, 
release, and  implement initial measure set; continue 
addressing gaps in available measures through CMS 
measure development contract, ACL grants

DEHPG/
ACL Keep



ACL/CMS CMCS DEPHG Strategic Work Plan
Summary of 2019 Accomplishments & 2020 Planned Activities
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Area of Focus
Summary of Joint ACL/DEHPG 2019 

Accomplishments
Summary of Joint ACL/DEHPG 

2020 Planned Activities Lead
Keep/Drop

/Add?
CMCS Objective: CMCS will use data to accelerate quality improvement and drive accountability for results.

Health IT/ 
Interoperability

Develop a strategic national framework for advancing 
health IT adoption and interoperability in HCBS; award 
Health IT challenge to improve technology systems 
used by state Aging & Disability agencies; publish 
updated Health IT Toolkit, Health Home Toolkit

ACL/ 
ONC

Add (new 
proposed 
activities) 

Predictive 
Analytics

Executed CMS/ACL IAA focused on 
predictive analytics; awarded contract

Develop and test predictive models focused on abuse, 
neglect and exploitation

DEHPG/
ACL Keep

CMCS Objective: Medicaid coverage results in better quality of life for beneficiaries.
Housing & Home Modification - Drafted 
joint CMS/ACL/HUD/USDA/HRSA 
informational bulletin on federal resources 
for home modifications in rural 
communities

Housing & Home Modification - Release joint 
informational bulletin; conduct 10th HHS/HUD Central 
Office meeting

DEHPG Keep
Promoting the 
Role of HCBS in 
Addressing 
SDOH Employment - Convene working group to develop 

recommendations related to employment and other 
meaningful day activities (to support HCBS setting rule 
implementation and community integration)

ACL

Drop (not 
started; 
lower 
priority 
activity)

Person-Centered 
Planning (PCP) 
Competencies & 
Measurement

Completed draft definition of PCP, draft 
definition of PCP competencies, draft 
system characteristics, and an 
environmental scan

Provide year two TA to 15 states embedding PCP into 
state Medicaid systems; draft final report on PCP 
competencies and measurements 

ACL 
(jointly 
funded 
by CMS)

Keep

CMS Strategic Initiative: Fighting the Opioid Epidemic; Objective: Medicaid 5-State Demonstration to Increase Provider Capacity to Treat 
Substance Use Disorders (SUPPORT Act Section 1003)
Workforce 
Development & 
Capacity Building

Substance Use Provider Capacity—
awarded $48.5 million in planning grants 
to 15 states

Continue implementation of provider capacity 
demonstration; develop and disseminate new TA 
resources for states

DEHPG Keep


