Comments on EPA’s Proposed Repeal of Greenhouse Gas Emissions Standards from Fossil
Fuel-Fired Electric Generating Units Docket 40 CFR Part 60, EPA-HQ-OAR-2025-0124; FRL-
12674-01-OAR, RIN 2060-AWS55

Government Accountability & Oversight
Contact: info@govoversight.org

SUMMARY OF COMMENTS:

COMMENT: The 2024 Clean Power Standard is unlawfully based on a premise that was
demonstrably false at the time of proposal and promulgation, specifically that “carbon capture”
(CCS) had been “adequately demonstrated” as a best system of emission reduction.

COMMENT: The 2024 Clean Power Standard is improperly based on a premise that was
knowingly false at the time of proposal and promulgation, specifically that “carbon capture”
(CCS) had been “adequately demonstrated” as a best system of emission reduction.

COMMENT: The 2024 Clean Power Standard is based on an incomplete and inaccurate
rulemaking record: EPA excluded from the administrative record information in its possession
that was directly relevant and material, indeed dispositive of a key Agency claim regarding
“carbon capture” (CCS) having been “adequately demonstrated,” which information was
provided to the Agency by federal officials whose input the Agency solicited, but which
contradicted claims made in the pre-proposal and later the proposed and promulgated standard.

GAO Comment Summary

Government Accountability & Oversight, a 501c3 non-profit public policy group dedicated to
educating on governmental policy and operations, particularly those in and effecting the areas of
energy and environmental policy, appreciates the opportunity to provide comments in response
to your Proposed Repeal of Greenhouse Gas Emissions Standards for Fossil Fuel-Fired Electric
Generating Units, https://www.federalregister.gov/documents/2025/06/17/2025-10991 /repeal-of-
greenhouse-gas-emissions-standards-for-fossil-fuel-fired-electric-generating-units (“Proposed
Repeal”), in which you encouraged interested parties to submit detailed comments.

The Proposed Repeal seeks, in part, to rescind greenhouse gas (GHG) emission standards
including as set forth in the 2024 “Carbon Pollution Standards” (“New Source Performance
Standards for Greenhouse Gas Emissions From New, Modified, and Reconstructed Fossil Fuel-
Fired Electric Generating Units; Emission Guidelines for Greenhouse Gas Emissions From
Existing Fossil Fuel-Fired Electric Generating Units; and Repeal of the Affordable Clean Energy
Rule; Final Rule,” 89 FR 39798 (May 9, 2024),” (hereafter “CPS”)).

GAO writes to ensure the record reflects a fatal problem with CPS, including specifically how it
violated the Clean Air Act, the right to due process, and the Administrative Procedure Act, as
stated in the above Comments and supported in the background, below, with citation to certain
information in the federal government’s and (GAO states on information and belief) the
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Agency’s custody documenting the above. GAO therefore also incorporates into the Proposal’s
record excerpts from those records.

In part by this Proposed Repeal, the EPA is undoing years of policies that targeted ideologically
disfavored activities sometimes by whatever means necessary. Where appropriate, as here, the
Agency should acknowledge that its predecessors broke the law to get their way, including as
documented below.

GAO strongly encourages the EPA to repeal the CPS, and to confess that it was adopted through
a flawed process based upon an incomplete and inaccurate administrative record.

Introductory Background

Although the EPA has the authority to regulate, it cannot regulate the way it has. The authority
for administrative agencies to regulate is provided by Congress. To be valid, any regulatory
process must adhere to the prescribed procedure, considering constitutional constraints and their
manifestation in the Administrative Procedure Act (APA), or in identical constraints rising from
the CAA itself. Due to these restraints, if the record is tainted, either by officials who sought a
predetermined outcome or had conflict of interest, officials who improperly colluded behind the
scenes thereby granting certain parties a uniquely influential role in the process (inherently to the
detriment of other parties), or if the record is incomplete or presumptively so, then the
rulemaking is invalid and must be rescinded.

The statute governing this rulemaking, the Clean Air Act (CAA)(42 U.S.C § 7401 et seq.),
requires that when the EPA establishes or revises a performance standard, it must “reflect| | the
degree of emission limitation achievable through the application of the best system of emission
reduction which (taking into account the cost of achieving such reduction and any nonair quality
health and environmental impact and energy requirements) the Administrator determines has
been adequately demonstrated.” CAA section 111(a)(1). Thus, the term “standard of
performance” as used in CAA section 111 makes clear that the EPA must determine both the
“best system of emission reduction . . . adequately demonstrated” (BSER) for emissions of the
relevant air pollutants by regulated sources in the source category and the “degree of emission
limitation achievable through the application of the [BSER].” West Virginia v. EPA, 597 U.S.
697, 709 (2022).

To determine the BSER, the EPA first identifies the “system[s] of emission reduction” that are
“adequately demonstrated,” before proceeding to those other considerations. The EPA then
derives from that system an “achievable” “degree of emission limitation.” The EPA must then,
under CAA section 111(b)(1)(B), promulgate “standard[s] for emissions” that reflect that level of
stringency. The EPA may determine that different sets of sources have different characteristics
relevant for determining the BSER for emissions of the relevant air pollutants and may
subcategorize sources accordingly. CAA section 111(b)(2).

The CAA also reads in pertinent part, “The promulgated rule may not be based (in part or whole)
on any information or data which has not been placed in the docket as of the date of such
promulgation.” 42 U.S.C. § 7607 (d)(6)(c). A rule can be invalidated if it is “found to be— (A)
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; (B)
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contrary to constitutional right, power, privilege, or immunity; (C) in excess of statutory
jurisdiction, authority, or limitations, or short of statutory right; or (D) without observance of
procedure required by law....” 42 U.S.C. § 7607 (d)(6)(c).

The arbitrary and capricious standard, as it applies to the CAA, has been explained more
thoroughly by the 11" Circuit Court of Appeals in Louisiana-Pacific Corp. v. United States EPA
which, citing to the U.S. Supreme Court, held that “[ A]n agency rule would be arbitrary and
capricious if the agency has relied on factors which Congress has not intended it to consider,
entirely failed to consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so implausible that it could not
be ascribed to a difference in view or the product of agency expertise.”! In another case relevant
to this rulemaking, in Association of Nat'l Advertisers, Inc. v. FTC, the D.C. Circuit Court of
Appeals explained that agency officials should not participate in such proceedings if they have
“an unalterably closed mind on matters critical to the disposition of the rulemaking.”?

The result of the applicable precedent is that a rule cannot stand if an agency has based a rule on
information not on the record, or if the decision is materially based on involvement by an
individual having an “unalterably closed mind.” GAO possesses, and cite in this Comment,
substantial reason to believe this proposed rule is based on information not in the record— at
minimum, the Agency’s record plainly is presumptively deficient, for reasons explained herein—
is arbitrary, capricious, and an abuse of discretion and otherwise not in accordance with the law,
that it may have violated the due process and equal protection rights of various interested parties,
was therefore inherently promulgated with material participation by officials whose minds were
unalterably made up (as the sole reasonable explanation for ignoring the information proffered to
the Agency and cited, below), and has failed to observe legally required procedure.

The result is that the CPS rulemaking is invalid. As the CPS rulemaking record is tainted and/or
deficient for these reasons, the CPS is invalid, and irreparably so, it should be repealed.

Context for the Proposed Repeal and these Comments

The Rule proposed for rescission, CPS, was imposed with the intent to eliminate most fossil-fuel
electricity generation in the United States, particularly by forcing premature retirement of
politically disfavored but functioning, economic and reliable generation sources.® Seven weeks
after then-Administrator Michael Regan publicly admitted (indeed boasted) of this objective®, the

' Louisiana-Pacific Corp. v. United States EPA, 281 Fed. Appx. 877, 878 (11™ Cir. 2008) (citing Motor
Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).

2 Association of Nat'l Advertisers, Inc. v. FTC, 627 F.2d 1151, 1154 (D.C. Cir. 1979).

3 See, e.g., Editorial, “An EPA Death Sentence for Fossil-Fuel Power Plants: The Biden agency’s new
rule means the end of natural gas-fueled electricity,” Wall Street Journal, May 11, 2023,
https://www.wsj.com/business/energy-oil/power-plants-environmental-protection-agency-rule-epa-biden-
administration-fossil-fuels-60f06bd0?st=pw6kne&reflink=desktopwebshare permalink.

* See, e.g., Jean Chemnick and Mike Lee, “What the EPA’s New Plans for Regulating Power Plants Mean
for Carbon,” Scientific American, March 11, 2023, https://www.scientificamerican.com/article/what-the-
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Supreme Court admonished the EPA in West Virginia v. EPA, 42 S. Ct.2587 (2022) that forcing
generation-shifting from coal or gas to renewables, what it called “deciding how Americans will
get their energy,” was not within the Agency’s authority.

Assuming EPA could design an otherwise legal GHG standard, the Court ruled, there must be
some way to meet it short of plant closure.

Notwithstanding this clear holding, the Agency proceeded to regulate with the CPS, and the rest
of the “suite of standards™ that Mr. Regan had simultaneously announced as his means of
forcing generation shifting. But it did so without reference to or acknowledgement of the
previously admitted approach—which other records affirm® and which would have led to further
rulings against the Agency striking down each of these rules under, inter alia, West Virginia.

epas-new-plans-for-regulating-power-plants-mean-for-carbon/ (“The industry gets to take a look at this
suite of rules all at once and say, 'Is it worth doubling down on investments in this current facility or
operation, or should we look at the cost and say no, it's time to pivot and invest in a clean energy future?”
Regan told reporters after his keynote address. “If some of these facilities decide that it’s not worth
investing in [control technologies] and you get an expedited retirement, that’s the best tool for reducing
greenhouse gas emissions,” he added.”). See also, “Administrator Michael Regan, Remarks to
CERAWeek About EPA’s Approach to Deliver Certainty for Power Sector and Ensure Significant Public
Health Benefits, As Prepared for Delivery,”
https://web.archive.org/web/20220503220839/https://www.epa.gov/speeches/administrator-michael-
regan-remarks-ceraweek-about-epas-approach-deliver-certainty-power.

3 https://www.epa.gov/newsreleases/biden-harris-administration-finalizes-suite-standards-reduce-
pollution-fossil-fuel. This campaign of using a cascade of rules to force “expedited retirement” of power
plants also includes EPA’s tightened National Ambient Air Quality Standard for particulate matter, or PM
NAAQS. See GAO amicus brief in Commonwealth of Kentucky, et al v. EPA, et al. (D.C. Cir. Case #24-
1050, Document #2058290, June 6, 2024; EPA-89FR16202, litigation over EPA’s “Reconsideration of
the National Ambient Air Quality Standards for Particulate Matter,” 89 Fed. Reg. 16202 (Mar. 6, 2024));
https://govoversight.org/wp-content/uploads/2024/04/24-1050_Documents-GAO-Motion-and-Brief.pdf.

¢ See, Chris Horner, “EPA’s Deceptive Climate Regulations Won’t Stand in Court,” Wall Street Journal,
May 1, 2024, https.//www.wsj.com/opinion/bidens-climate-deception-wont-stand-in-court-suite-west-
virginia-pretext-regan-0fae5111; Chris Horner, “The EPA Defies the Supreme Court,” Wall Street
Journal, Aug. 17, 2023, https://www.ws].com/opinion/epa-environmental-protection-supreme-court-
regulation-unconstitutional-climate-change-administrative-state-biden-42f3 1ce3; “Law Whispering is
Dead. Long Live Law Whispering!,” February 28, 2023, https://govoversight.org/law-whispering-is-dead-
long-live-law-whispering/, and Power Point slide show linked therein, at https://govoversight.org/wp-
content/uploads/2023/02/October-2022-Release-ED 006414 00000550 Formal RWR.pdf.

"In fact, to the extent the “suite of rules” of which CPS was a part spoke to “generation shifting” they
denied that this would be a result of the rules. Gone were the Agency paeans to inventively coercing
plants to retire. With a newfound modesty and apparent complete reversal of its projected impacts, the
administrative record published for these non-GHG rules disputed claims of causing “a significant
number of retirements” (https://www.epa.gov/system/files/documents/2024-04/6716-3_2060-
av53_mats_rtr 20240417 admin.pdf) and attributed any generation shifting to “Inflation Reduction Act”
subsidies (https://www.epa.gov/system/files/documents/2024-04/prepublication_ow_supplemental-steam-
electric-elg_final frn 20240422 admin.pdf). As such, the administrative records' silence on the rules'
true purpose shielded these rules from scrutiny of another related and fatal impropriety, which is the
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This history is of critical importance to EPA’s premise for the CPS, which suggests the Agency
fabricated the basis for its flagship 2024 Carbon Pollution Standards. Internal government
records bear this out, but those records were improperly excluded from the administrative record
by the same process and, likely, officials who proposed the improper regulations.

DoE Input on CCS: Another ‘Body’ Buried

All three comments cited at the outset, supra, refer to EPA’s alternate basis for its Proposed
Repeal of the GHG emission standards for stationary sources: the EPA may have adopted a false
premise that carbon capture and storage technology, or CCS, had been “adequately
demonstrated” as a BSER and an (indeed, the only) alternative means of complying with the CPS
other than to simply shutting down power generation facilities.

The Proposed Repeal establishes that the Agency should have known its claims in the CPS about
CCS’s viability were unfounded, leaving CCS or generation-shifting as the only options to
comply with the emission-reduction standard. However, documents obtained by Government
Accountability & Oversight confirm that the Agency had been informed of the true, unproven
state of CCS technology, which advice it buried.

While shocking, this is not surprising. When it came to the climate agenda, the previous
administration’s agencies became burial grounds for internal advice that ran counter to the plan.®

For example, as reported by the Wall Street Journal in October of last year, the Department of
Energy (DoE) conducted a study in 2023 on the economic and environmental impacts of
liquified natural gas exports.’ The conclusions did not support restraining exports as activists
demanded. ' Thus the assessment was concealed, and further exports were nonetheless “paused”
in January 2024 on the false premise that the Department would “initiate” a study of the matter.!!

pretext confessed to in public by the Agency's then-Administrator quoted above. As such, CPS (and
indeed each of the same “suite of rules”) violates the rule against pretext, as reaffirmed by the Supreme
Court in Department of Commerce v. New York, 139 S. Ct. 2551 (2019) (remanding a rule where the
evidence tells a story that does not match the secretary's explanation for his decision).

8 See, e.g., https://govoversight.org/bookmark-this-buried-biden-admin-bombshell-2-0/.

° Editorial, “The Harris Disguise, Energy Edition,” Wall Street Journal, October 24, 2024,
https://www.wsj.com/opinion/kamala-harris-fracking-energy-camila-thorndike-climate-policy-
b768a9ce?st=quR Dks&reflink=desktopwebshare permalink.

10See, e.g., Benoit Morenne and Andrew Restuccia, “How the Rockefellers and Billionaire Donors
Pressured Biden on LNG Exports,” Wall Street Journal, February 8, 2024, https://www.wsj.com/us-
news/climate-environment/how-the-rockefellers-and-billionaire-donors-pressured-biden-on-Ing-exports-
¢ 1bfOff8.

1 https://www.energy.gov/articles/doe-update-public-interest-analysis-enhance-national-security-achieve-
clean-energy-goals.
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Thanks to Freedom of Information Act (FOIA) litigation'?, DoE admitted to the 2023
assessment’s existence and ultimately released the documents. Secretary Chris Wright
acknowledged this in the Spring of this year'? and reversed the Biden policy, citing to a review
of “the complete record.”!*

The same opportunity and also necessity exists for the EPA, with DoE experts once again at the
center of the story. Emails!® and other documents'® reveal that on March 16, 2023, EPA sought
DoE’s input on the draft CPS. The Department’s appraisal provided to EPA in response
defenestrated the claim that carbon capture was “adequately demonstrated.” See, infra.

EPA claimed then, and in the final CPS, that the technology was shown to be fit for purpose by
the supposed success of an experimental project of Canada’s SaskPower, called Boundary Dam
3. Yet in addition to their own analysis, DoE career staff pointed to SaskPower’s publicly
available confessions of dismal performance. This exposed the CPS’s false premise, but as with
the 2023 LNG study these comments never emerged in the CPS administrative record.

Other evidence of the violation set forth here does exist despite that the administrative record
was curated to exclude vital, problematic comments. For example, while referring only to
“redacted documents produced by EPA” to the House Committee on Oversight and Reform,
Chairman James Comer sent a December 2023 letter to then-EPA administrator Michael Regan
about the GHG rule, asking to “unmask internal Biden Administration comment authorship.”!’
The documents as quoted in the letter indicate knowledge by several internal commenters of the
CCS falsehood. This pursuit was checked by a lack of administration cooperation.

EPA proceeded to adopt its CPS which depended entirely on the false claim, rebutted by DoE’s
comments, that CCS was “adequately demonstrated.” The Agency should review the relevant
history. A story re-posted by Administrator Zeldin indicates an understanding that reviewing the
complete record, as did Secretary Wright with respect to the LNG “pause,”!® is a responsible step
in reconsidering any prior action.

12 See, generally, GAO v. Dep 't of Energy, 24-1829, 24-1887, 24-926, 24-1957, 24-2027, 24-2039, 24-
2077, 24-2099, 24-3500 (DDC), discussed at https://govoversight.org/?s=pause.

13 https://x.com/Secretary Wright/status/1902455546361294867.

14 https://www.energy.gov/articles/doe-finalizes-2024-Ing-export-study-paving-way-stronger-american-
energy-exports.

15 https://govoversight.org/wp-content/uploads/2025/06/OCRd-FW-EQ-12866-inter-agency-review-EPA-
OAR-CAA-111-GHG-Emissions-NSPS-and-EGs-ACE-repeal-RINs-2060-AV09-and-2060-AV 10.pdf.

16 hitps://govoversight.org/wp-content/uploads/2025/06/DoE-COMMENTS-IN-EO-1 2866 111-
EGU_2060-AV09-and-2060-AV10 NPRM Preamble ANON.pdf.

17 https://oversight.house.gov/wp-content/uploads/2023/12/Letter-to-EPA-Unmasking-Comments.pdf.

18 See, “FOIA’d docs expose, as we’ve been saying, the Biden EPA “gold bars” scheme was riddled with
self-dealing and conflicts of interest, unqualified recipients, and reduced oversight. An honest person
might even call this sourced documentation “evidence”.” X.com post by Administrator Lee M. Zeldin,
May 11, 2025, https://x.com/epaleezeldin/status/1921726467534131221.
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DoE Comments Ignored and Buried by EPA

The CPS is premised on a claim that CCS had been “adequately demonstrated.” Examples
include, that, e.g., “a range of cost-effective technologies and approaches to reduce GHG
emissions from these sources is available to the power sector—including carbon capture and
sequestration/storage (CCS), co-firing with less GHG-intensive fuels, and more efficient
generation”; that “CCS is the BSER for certain subcategories of new and existing EGUs because
it is an adequately demonstrated and available control technology that significantly reduces
[GHG] emissions”; and that “Commenters stated that that all constituent components of CCS—
carbon capture, transportation, and sequestration—have not been adequately demonstrated in
integrated, simultaneous operation. We disagree with this comment. The record described in the
preceding shows that all components have been demonstrated simultaneously. Even if the record
only included demonstration of the individual components of CCS, the EPA would still
determine that CCS is adequately demonstrated as it would be reasonable on a technical basis
that the individual components are capable of functioning together—they have been engineered
and designed to do so, and the record for the demonstration of the individual components is
based on decades of direct data and experience.”!”

The above is far from an exhaustive list of such assertions of the false premise. Also, the Agency
referred, repeatedly and principally, to SaskPower’s Boundary Dam Unit 3 CCS experiment as
showing that “technical challenges have been sufficiently overcome or are actively mitigated so
that Boundary Dam has more recently been capable of achieving capture rates of 83 percent
when the capture plant is online.” Id. This is untrue both generally and in its specifics.?°

The CPS premise that CCS had been “adequately demonstrated” was made in the pre-proposal
sent to the Department of Energy for its input. We refer the Agency to information transmitted to
it on March 22, 2023, but regardless on or about March 20-30, 2023, by the Department of
Energy (DoE) including/and-or also DoE’s constituent office the National Energy Technology
Laboratory (NETL).?!

This input was provided in response to a March 16, 2023 request to DoE by the EPA for input on
the “New Source Performance Standards for Greenhouse Gas Emissions from New, Modified,
and Reconstructed Fossil Fuel-Fired Electric Generating Units; Emission Guidelines for
Greenhouse Gas Emissions from Existing Fossil Fuel-Fired Electric Generating Units; and
Repeal of the Affordable Clean Energy Rule.” EPA had formally requested comment from DoE
on EPA’s soon-to-be-proposed CPS, asking for a near-term response on or about the end of

19 «“New Source Performance Standards for Greenhouse Gas Emissions From New, Modified, and
Reconstructed Fossil Fuel-Fired Electric Generating Units; Emission Guidelines for Greenhouse Gas
Emissions From Existing Fossil Fuel-Fired Electric Generating Units; and Repeal of the Affordable Clean
Energy Rule; Final Rule,” 89 FR 39798 (May 9, 2024).

20 The CPS as finalized interwove a premise that CCS had been adequately subsidized so as to be surely
available in the future. See, e.g., “90 percent CCS is an adequately demonstrated technology that achieves
significant emissions reduction and is cost-reasonable, taking into account the supposedly declining costs
of the technology and the IRC section 45Q tax credit available for a certain number of years to generating
sources that use CCS technology.” /d.

21 See also Freedom of Information Act request 2025-EPA-06448.
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March 2023.22 The public was later asked to comment on this same issue in May 2023. In that
docket select NETL comments also were published but in sanitized form, stripping out the expert
engineers’ commentary exposing EPA’s misrepresentations.

On information and belief, these DoE comments authored by NETL engineers very pointedly
explained that carbon capture and sequestration (CCS) was not, as EPA had stated, an
“adequately demonstrated” technology.

DoE comments addressed EPA claims, first made on page 174-176 of its Preamble, by detailing
how the Agency obscured and misrepresented the information released in the SaskPower
Boundary Dam reports?? about the Boundary Dam 3 CCS performance failures.

Also on information and belief, exemplar comments inputted therein include (emphases in
original comments):

The EPA is primarily predicating its determination of CCS technology being “adequately
demonstrated” once again based on the performance of the Boundary Dam Unit #3 (BD3)
CCS demonstration project performance. This was the approach taken in the October 23,
2015 “Standards of Performance for Greenhouse Gas Emissions From New, Modified,
and Reconstructed Stationary Sources: Electric Utility Generating Units; Final Rule”
(see: https://www.federalregister.gov/documents/2015/10/23/2015-22837/standards-of-
performance-for-greenhouse-gas-emissions-from-new-modified-and-reconstructed-
stationary ) In this document, BD3 was cited 40 times as operating satisfactorily to
enable characterization of the application of retrofitted CCS as BSER and as to qualify
as “‘adequately demonstrated”. EPA missed the significant news of a major equipment
malfunction on the CCS portion of the plant, that had become known by the time of the
publication of the Federal Register Standards of Performance.

Evidence, as further discussed in comments below, confirms that the ongoing operating
performance of the same BD3 demonstration project is being, once again, misconstrued
as having provided sufficient justification for claiming satisfactory performance to allow
the technology to be considered “adequately demonstrated” and BSER.

Also:

Over 8% years of demonstration (99 months) BD3 has only approached (but did not
achieve) 90% capture in two months (January 2016 and October 2017.)

Also:

This is misleading as the BD3 unit has not demonstrated feasibility of 90 percent capture
rates. The average monthly capture rate over 99 months has been approximately 50,600
tonnes per month, or approximately 53.2% of the annual design emissions expectation of

22 It appears from records we have that EPA likely worked through DoE’s Office of General Counsel.

2 These comments cited to https://www.saskpower.com/about-us/our-company/blog/2022/bd3-status-
update-g3-2022 and https://www.saskpower.com/about-us/our-company/blog/2022/bd3-status-update-
march-2022.
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1,027,000 tonnes per year. The plant has occasionally exceeded 90% CO2 capture rates
for limited, non-commercial periods of time.

Also:

This reference to a SaskPower BD3 operations report, dated October 18, 2022, (footnote
226) fails to acknowledge the data provided by SaskPower, in the same report, for the
preceding, low-performing 3 quarters, Q3 2021, Q4 2021, and Q1 2022. These three
quarters were part of a full year period of 4 quarters, Q2 2021 thru Q1 2022, ending less
than one year ago, with operating data reflecting a completely non-viable period of
commercial operation of a CCS modified power plant.

The unacknowledged operating data representing these 4 quarters of problematic BD3
plant performance, was provided in SaskPower’s July 22, 2022 BD3 operations report at:
https://www.saskpower.com/about-us/our-company/blog/2022/bd3-status-update-q2-2022 .
In this report, characterizing the annual period, Q2 2021 thru Q1 2022, Saskpower
acknowledged that in 3 of the 4 quarters covered, the BD3 unit failed to meet Canada’s
“Carbon Tax Threshold” of 594 Mt of CO2/GWh. This “threshold” represents a CO2
capture rate of approximately 46%.

After 8Y4 years of demonstration, such failure to meet negligible standards for emissions
limitations, over a full year period ending less than one year ago, argues strongly for not
considering BD3 as a credible basis for Best System of Emissions Reduction and
“adequate demonstration” of the related technology. Furthermore, with global and U.S.
power plant emission policies clearly aimed at 100% elimination of carbon emissions from
the electricity sector, it is incongruous and impractical to expect that a policy reflecting
acceptance of such a low standard of performance could be financed and implemented.

These comments were sanitized at some point in this process and were excluded from the
published DoE comments to EPA which made their way into the administrative record. That
record therefore is incomplete. All of this violates the Clean Air Act, the right to due process,
and the Administrative Procedure Act.

CONCLUSION

For reasons stated above, the flagship among the Agency’s “suite of standards” the CPS violates
the major questions doctrine and the related rule against pretext. However, the GHG standard has
another fatal deficiency. Justice Kagan’s dissent in West Virginia—which opinion vacated an
Obama-era “Clean Power Plan”—suggested that the Court’s majority opinion would allow for
either fuel switching (to 'clean hydrogen') or carbon capture and sequestration (CCS) as the best
available system of emission reductions. The subsequent CPS as originally proposed required
either fuel switching to hydrogen or CCS; EPA then dropped the hydrogen option, i.e., required
CCS as a BSER.

As the Agency now sets forth in its Proposed Repeal, subsequent experience shows CCS remains
to this day far from being “adequately demonstrated,” which reality EPA misrepresented in its
post-West Virginia CPS. The most reasonable conclusion from the Agency having buried DoE’s
pre-proposal comments is that the Agency intentionally misrepresented the knowledge of CCS’s
failings in pursuit of its objective, initially admitted to, of forcing “generation shifting.”
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The evidence, quoted and linked to above and attached below, shows that EPA not only should
have known, but did in fact know—via comments transmitted to it by the Department of Energy,
which the Agency then buried—that its claims about CCS were demonstrably untrue.

Rescinding a regulation typically requires going through the same lengthy process necessary to
impose a rule. That is what the Agency is pursuing by its Proposed Repeal. This also will then be
subject to judicial review, and the courts frequently send aspiring reformers back to the drawing
board. This tendency by the courts to find procedural fault in regulations rescinded only by way
of the Federal Register promises years of litigation and uncertainty in for your efforts to
reconsider or rescind EPA regulations.?*

However, a confession of error of law, fact or procedure that is supported by documentary
evidence illustrating the admitted wrongdoing will be accepted by the courts.?> Confessing error
is a practice by which the government admits that it has misstepped such that annulment of an
agency’s judgment or proceeding is warranted. The Agency—but only the Agency—can confess
error and address the fatally flawed administrative record built by bureaucrats on a foundation of
pretext.?® It should do so in its Repeal of the GHG emission standards for stationary sources.

THANK YOU FOR YOUR ATTENTION TO THIS MATTER.

24 We also note the industry dedicated to ensuring such delays, through litigation. See, e.g., Daniel Lyons,
“The Administrative Law of Deregulation: The Long Road for the Trump Administration to Undo
Obama-Era Regulations,” Boston Bar Association, August 9, 2017, https://bostonbar.org/journal/the-
administrative-law-of-deregulation-the-long-road-for-the-trump-administration-to-undo-obama-era-
regulations/; Telis Demos, Jinjoo Lee, David Wainer, “Not All Trump 2.0 Regulatory Initiatives Will
Survive—Here’s Why,” Wall Street Journal, Nov. 24, 2024, https://www.ws]j.com/politics/policy/not-all-
trump-2-0-regulatory-initiatives-will-surviveheres-why-aab33ab3. See also Department of Homeland
Security v. Regents of Univ. of Cal., 591 U.S. 1 (2020) (DACA).

2 See Ethyl Corp. v. Browner, 989 F.2d 522, 524 (D.D.C. 1993) (holding that where there was significant
new evidence, a remand was appropriate).

26 See, Chris Horner, “Trump Will Want to ‘Confess Error’,” Wall Street Journal, Nov. 17,2024,
https://www.wsj.com/opinion/trump-will-want-to-confess-error-deregulation-agencies-06b5cb2b.
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