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Dear Mr. Richardsan

The Centers for Medicare & Medicaid Services (CM)roviding this letter to reiterate
concerns regarding tt&tate of Missouri’$-ederal Reimbursement Allowan@RA) hospital

tax programand to encourage the state to take immediate action to ensure its FRA tax
arrangement meets federal requiremefsscurrently structured, the statéRA tax program
appears to include @rohibited“hold harmless’arrangement that involves hospitals pooling
Medicaid paymentand redistributinghose Medicaid paymentgross its hospitalso that-RA-
taxpaying hospitals are not financially harmed by the FRA tax. It appears thaliteleted
Medicaid payments typically benefit hospitals that serve low percentages of Medica
beneficiarieor no Medicaid beneficiaries at dih some cases, this means that federal Medicaid
dollars are being used to pay A tax bill for hospitals that do not participate in the Medicaid
program.

CMS recognizes the importance of FRA tax revenue to Missouri’'s Medicaid prdgjirace
2020,CMS hagegularly offered technical assistarioghe stat@and providednultiple
opportunities to make practical modifications to its FRA tax arrangesoethiat he statecould
continue collecting its FRA tax witlut a reduction in federal fundsssentially, the state could
ensure compliance by working with its providers and/or legislature to stop the bediigiriof
approximately $5%nillion in annual Medicaighaymentswhich are redistributed from hospitals
that servea high percentage of Medicaid patietad$ospitals with a low percentage(of no)
Medicaid patientsCMS remains hopeful that the state will take appropriate administrative
andbr legislativeaction to modify its FRA tax prograto ensure compliance with federal
requirements, and therefore, av@iWS recovery of federal funds associated with A tax.

If the state desires, CMS stands ready to partner with the state through rapichtexsistance
to remedy the impermissible tax arrangement. Should the state not take appropoat® a
ensure its FRA tax complies with federal statute and regulations,iGBI®is tanitiate a
disallowance of federal financial participatiaa required by section 1903(w)(1)(A)(iii) of the
Social Security ActCMS intends to take this action no earlier than 60 days following issuance
of this letter.

As currentlystructuredthe tax appears to contain a hold harmless arrangement, which would
violate section 1903(w)(1)(A)(iii) and 1903(w)(4) of the Act and implementing regntain 42
C.F.R. § 433.68(b)(3) and (ftMS understandghe state’$-RA tax progranio operate as

follows. Missouri imposes a tax on net patient revenues separately on inpatient andmutpatie
hospital services. These revenues provide the state with the source of funding forfébenain-
share of Medicaid payments for hospital services and increased managed carercagiiéeti

that support increased payments to hospitals. A voluntary FRA pool program operated by the
Missouri Hospital Association (MHA) then appears to redistribute Medicaid @atgnamong
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the participating hospitals using a formula that ensures hospitals paying more in téweyhan t
receive in Medicaid payments are not harmed by the tax. Such an arrangement agpsare to
that participating hospitals are held harmless for all or a poofitheir FRA tax, which would
violate section 1903(w)(4) of the Act and implementing regulations in 42 C.F.R. 8§ 433.68(f)(3).

In a document entitled, “Rapid Response Review- Assessment of Missouri Medmgtidn?”’

issued by the Missouri Department of Social Services on February 11, 2019, there is atflowcha
entitled “Exhibit 12: Missouri Hospital Association FRA Funding Pool.” According to the flow
chart, providers that receive more in Medicaid payments funded by the FRA than the provider
pays in tax transfer some of the provider’'s FRA-funded Medicaid payments to the pool operated
by the MHA. If a provider receives less in Medicaid payments funded by the FRA than i pays
tax, the provider receives a payment from the pool consisting of amounts from the pooled
Medicaid payments from other providers. The goal is to “net out the FRA paid with the
payments received” or, in other words, to guarantee that no taxpayer is financiakyl tigrthe

cost of the tax.

CMS isalsoaware of multiple documenpseviously publiclyavailableon MHA'’s website that
describe the hold harmless arrangemelatting to the FRA tax program that appears to occur
through pooling and redistribution. For example, the MHA described the pooling arrangement
and indicated that it..redistributes some FRA-funded payments so that participants in the FRA
pooling arrangement are not financially harmed by the FRA program. By insulating pool
participants against financial loss, the pooling arrangement enables industry eocewith tie
state’s use of provider taxes, which generateserfunding than likely would be possible under
alternative scenarios®’

Section 1903(w)(4) of the Act describes what constitutes a hold harmlesgeanent.

Specifically, section 1903(w)(4)(C)(i) provides that a hold harmless provisiois edigre “[t|he
State or other unit of government imposing the tax provides (directly or indirectly) for any
payment, offset, or waiver that guarantees to hold taxpayers harmless for any pdheonasts

of the tax.” Implementing regulations at 42 C.F.R. § 433.68(f)(3) specify that a hold harmless
arrangement exists where “[tlhe State (or other unit of government) imposing firexvales

for any direct or indirect payment, offset, or waiver such that the provision of the payment,
offset, or waiver directly or indirectly guarantees to hold taxpayers harmledsdoaay

portion of the tax amount” (emphasis added). In the preamble to the 2008 final rule amending the
abovereferenced regulation, CMS wrote that “[a] direct guarantee will be found avBeate
payment is made available to a taxpayer or a party related to the taxpayer withdhabieas
expectation that the payment would result in the taxpayer being held harmless for anyheart of
tax (through direct or indirect paymentg).”

The word “indirect” in the regulation, highlighted in the excerpt above, makes cledrdtsaate
or other unit of government imposing the tax itself need not be involved in the actual
redistribution of Medicaid payments for the purpose of making taxpayers whole for the
arrangement to qualify as a hold harmless. It is possible for a state to igdgireeitle a
payment within the meaning of section 1903(w)(4)(C)(i) of the Act that guarantbetd
taxpayers harmless for any portion of the costs of the tax, if some or all of the taxeapere

! https://web.mhanet.com/mediirary/missourishospitatprovidertax-pooling-arrangement/
273 Federal Register 9685, 9698 (Feb. 22, 2008)
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those payments at issue through an intermediary (for example, a hospital associatidaror s
provider affiliated organization) rather than directly from the states@omtracted managed care
plan. As CMS further explained in preamble to the 2008 final rule, we used the teronaiglas
expectation” because “state laws were rarely overt in requiring that state paymesdd be u
hold taxpayers harmless.In the preambleCMS also gave an example of state laws providing
grants to nursing home residents who experienced increased charges as a resirigof nurs
facility bed taxes; even though no state law typically required residents to usenthfeigga to
pay the increased nursing home fees, these direct state payments to nursing home resident
indirectly held the nursing facilities harmless for their health-oaleged tax costs because of the
reasonable expectation that their residents would use the state payments to rnepesyritpe
facilities for all or a portion of their tax costs.

It remains true that hold harmless arrangemsmigsally are not overtly established through
state law but can be based instead on reasoegpétations that certain actions will take place
among participatingntities that will result inaxpayers being held harmless for all or a portion
of their health careelated tax costdn these hold harmless arrangememsluding what

appears to be the case with Missouri’'s FRA tax progegreementexistamong providers
(explicit orimplicit in nature) such that providers that furnish a relatively high percentage of
Medicaidcovered services redistribute a portion of their Medicaid payments to providers wit
relativelylow (or no) Medicaid service percentage. This may include the redistribution of
Medicaid payments to providers that serve no Medicaid beneficiaries.

To date Missourihas been unable to provide assurance that there is not an arrangement to
redistribute Medicaighayments to hold taxpayers harmless for the cost of the FRA tax. Instead,
thestatehas continued tasserthatthe Missouri Partnership PlaiMPP)signed in 2008 by

Missouri and CMSuthorizes the hold harmless arrangement that appears to exist relating to the
FRA program. This assertion does not take into account that CMS has obtained more
information about the FRA pooling and redistributamnangement since 2008, that the state’s

FRA tax program may have changed significantly since that time, anithéhsitPPdid not
authorize(and could not have authorizatie state to collect revenue for a health ¢atated tax
program that includes a hold harmless arrangement without a reduction to theVigaiead
expenditures as required bgction 1903(w)(1)(A)(iii) of the Act.

Further, CMS has provided the state gleepeatedhotice of its concerns regarding the apparent
hold harmless arrangement, including in July 20, 2020, and July 15, 2022 letters to the state and
additional email and verbal communicatids discussed in these letters, CMS understood that

the state would ensure that the pooling arrangement would end for contract rating pesrods af
June 30, 2021 and that all hospital payments would be financed and paid in accordance with all
applicable federal requirementdowever, based on variotscent communications between

CMS and the state, it appears the state does not intend to ensure that the FRA pooling
arrangement has ended consistent with CMS’s understanding articulated in the July 20, 2020
letter.

As indicated in our July 15, 2022 letter, CMS is committed to ensuring theederal share of
Medicaid expenditures complies with all applicable federal requirements, mglsection

373 Federal Register 9694
41d.
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1903(w)(4) of the Act and federal regulations at 42 C.F.R. 8 433.68(f)(3). In that July 15, 2022
letter and prior communication with the state including a July 20, 2020 letter, CM&tegiter
concerns that CMS the state’s FRA tax program appeared to contain a hold harmless
arrangement, which would violate section 1903(w)(4) of the Act and implementing regulations
in 42 C.F.R. 8 433.68(f)(3). The July 2022 letter also indicated that CMS intended to conduct a
focused review of Missouri's FRA program related to expenditures reported to CM8 Bartn
CMS-64, the results of which are described in this letter

CMS initiated this review in February 2023, obtained additional information from tlee atat
asked follow-up questions relating to the state’s August 25, 2022 reply letter to CMS’s July 2022
letter. While CMS appreciatethe state’s August 25, 2022 response to our July 15, 2022 letter
and additional information provided on March 10, 2023 and March 21, 2023,remains
concerned that Missouri’'s FRA program does not appear to meet federal reqtstdraether,

the statedid not providecertainrequested information on provider pooling and redistributions
that are integral to thetate’s FRA program. Section 1902(a)(6) of the Act, 45 C.F.R. § 75.364,
42 C.F.R. 8 433.74 include requirements related to CMS’s authority to request records and
documentation related to the Medicaid program. In particular, 42 C.F.R. § 433.74(a) réwires
states, “must also provide any additional information requested by the Secretaxy teky . .

. taxes imposed on . . . health care providers,” and the “States' reports must presgiete,
accurate, and full disclosure of all of their donation and tax programs and expenditures.” 42
C.F.R. 8 433.74(d) specifies that a failure to comply with reporting requirements mayresul
deferral or disallowance of federal financial participation.

CMS takes its responsibility for financial oversight of the Medicaid programustyito ensure

its longterm health and financial stability. CMS remains committed to ensuring that the non
federal share of Medicaid expenditures comply with all applidaleral requirements,
includingthose related to health carelated taxes in sectidi®03(w)(4) of the Act and federal
regulations at 42 C.F.R. § 433.68(f)(B)the FRArelated hold harmless arrangements described
above no longer exist or if Missouri has initiated action to end those arrangements, such as
informing providers to cease the pooling and redistribution of Medicaid payments, please
provide a detailed description of any actions taken by the state and/or participatingshtuspita
this end.

As noted above, should the state not take appropriate action to ensure its FRA tax cathplies w
federal statute anegulations, CM3ntends tanitiate a disallowance of federal financial
participationas required by section 1903(w)(1)(A)(iii) of the Act. CMS intends to take this
action no earlier than 60 days following issuance of this letter.

CMS remainscommitted to providing additional technical assistance on this issue and is available
to continue discussions with Missouri to ensure its sources efedanal share meet all applicable
federal requirementand if possible, avoid a recovery of FFP by ensuring state’s tax meets federal
requirements.

Should you require further details or have any questions regarding this matter, please cont
XXXX @cms.hhs.gov.
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Sincerely,



Timeline on Key Missouri/TexasTax Activity from 2002-2021

2002 - CMS and Missouri sign a 2002 agreement Missouri called the “Missouri Partnership
Plan” (MPP), which references the pooling/redistribution arrangement and indicieMS

will approve the state’s tax waivarbmissionsf “there is no explicit hold harmless in state law,
regulation, or policy.”

2003 —HHS OIG releasesmauditreporton Missouri's FRA tax program, and the pooling
arrangement is directly addressddhe reporthighlights a concern that the pooling results in
Medicdd payments not being used for statutory purposes, but assettsetidG isnot making
arecommendation on the hold harmless provision because there are no regulatiadsgrecl
the pooling arrangement.

2007 -HHS OIG audit releases an audiitMissouri’'s FRA tax that does not address the pooling
arrangement. However,irtcludes findings that the state’s FRA tax in 20@&kimpermissible

for nonhold harmless related reasons and because the state appeared to violate tiglerms
MPP. CMS has noyetclosed out the audit findings.

February 22, 2008 - CMS Publishes Final Rule on Health RBalated Taxes Asserting that

state laws arearely overt in requiring that state payments be used to hold taxpayers harmless,
CMS clarified the hold harmless definition by stating thatifact guarantee will be found when
astatepayment is made available to a taxpayer or a party related to the taxpayer with the
reasonable expectatiorthat the payment would result in the taxpayer being held harmless for
any part of the tax (through directiodirect payments). This clarification was in response to

an unfavorable DAB decision on CMS disallowances in five states that provided grants t
nursing hone residents who experienced increased charges as a result of faaistggped

taxes with an expectation that tlesidentsvould use the grant funds pay thefacility for the
increased nursing home tax cost holdingrthesing facilitiesharmless(See Attachmem)

2008 - CMS and Missoure-sign theMPP.

September 2008 - The Provider Review Bo&BRB) issued a decision on whethdissouri
payments redistributed through the pooling were treated properly by hofpitisledicare cost
reporting and payment purposes. Notably, the decision stated, “In December 2002, CMS
ultimately concluded after a lengthy review and discussions with the State of Missduhe
FRA tax did not violate the hold-harmless provisions of 42 C.F.R. 8433.6&#®&¢ Attachment
B)

2009 - The Administrator issued a decision reversing the September 2008 PRRB decision and
correcting the record that, “...while not having a conclusive bearing on this case, it would not be
accurate to statethat CMS concluded that the [Missouri pooling] arrangement did not violate
the Medicaid hold harmless ruléSee Attachment)

2010 and 2011 YSdistrict andcircuit court decisions uphold the 2009 Administrator ruling.
The rulings discuss some specifics of the poadimgngementincluding calling the hospital

plaintiff’s suggestion that there is no consequential relationship between the statex HRA ta
pays and the pooling “disingenuous”). However, the rulings only address thasssuelates to



Medicare cost reportinffor Medicare payment purposes) arat compliance witiMedicaid
hold harmless provisions at 1903(w) and implementing regulations.

August 7, 2018 HHS DAB upholds September 1, 2016 CMS disallowance of impermissible
financing arrangements in Dallas and Tarrant coumidexas Soon after, the state and CMS
begin to discuss corrective action to replace impermissible financing arramgeme

October 16, 2018 - CMS asks Texas for information on replacement financing arrarsg@ment
Dallas and Tarrant County, and including specific questions asking about possible agreements
between private parties relating to thacal Provider Participation Funds (LPPFgf5ee CMS
questions in Attachment)D

November 2018 Fhe HHS OIG audit releases an awdiseven states’ tax programs, including
Missouri. Although the tax generally covers the hold harmless provisions, there is no mention of
the Missouri pooling arrangement. Internal comments from FMG to the OIG (through OL) on
the draft report do not include anything about the Missouri pooling arrangement. Although the
report includes general mentions of the direct hold harmless provision (whichsigeatvish
redistributions), the report and recommendation to CMS focus mostly on the 6% indirect hold
harmless threshold.

November 19, 2018 Fexasindicates thathe replacement financing in Dallas and Tarrant
counties will come fron.PPFs which are derived from taxes on hospitals imposed by Dallas
and Tarrant counties. Additionally, the state confirms that it is exploring similaglsnackoss
the state. Finally, the state provides assurances that thereayeeaments place among the
hospitals, the state, and countigzeState responses in Attachment Dote key response
highlighted inyellow)

December 20, 2018CMS sends letter to Texas stating that the LPPF in Dallas and Tarrant
Countiesappear, based on information provided by the state, to be broad-based, uniform, and
lack a hold harmlessCMS also indicates that it may enforce compliance if CMS later discovers
the arrangements are out of compliance with tax requiren{€atsittachment — 2

paragraph)

December 27, 2018 - CMS receives answers from seventeen additional counties aald hospit
districts concerning LPPFs. The answers again indicate no agreements erigtpamticipants.

April 10, 2019 -Barbara Eyman excharmgemailswith Kristin Fan, then FMG Director, in
which Barbara recaps a March 2019 conversation betsleeand Kristin. Kristin indicated that
the discussion was raised as an informal inquiry and hypothetical and that Barbara did not
represent that she was acting as a representative for a particular state.orrgtatesversation
did not represent formal Agency guidance or action on the topic and did not relate to a state
proposal before CMS or a specific CM&iew. Additionally, it pre-dated CMS’s discussion of
the Texas and Missouri arrangements with OGC and CMCS/CMS leadershipwenathe

first time the agency had reviewed M@©/TX arrangements closely from the Medicaid
perspective following the 20G8x rule.



April 16, 2019 — OACT and FMG meet to discuss OACT concerns with Missouri’s managed
care proposal to extend gray area payments. The proposal is funded in part using the FRA tax
and OACT expressed concerns that it identified@tract between the plans and the hospital
associatiordetailing that the payments are, in part, designed to repay the hospital tax.

May 3, 2019 - CMS discovers through independent research the existence of agreements that
detail pooling arrangements among providers designed to hold taxpayers hatBdess.
Attachment F — p. 14-17 — hold harmless arrangement explicitly described on p.17)

May 21, 2019 — CMS sends an email to Texas pointing to the third-party Powel€taihing

the redistribution arrangement and communicating t6MS is concerned that this arrangement
is designed to hold all hospitals harmless from the cost of the tax in contravention to 42 CFR
433.68 (f).”(SeeAttachment G — Question #1)

June 28, 2019
X Texas submitted SPA 19-0020 to make Medicaid Direct GME payments to privately
owned and operated teaching hospitals. To qualify for payments under the SPA, a
provider must execute an undefined agreement with the state.
x CMS also sends questions to Texas regarding concerns about the possible redistribution
arrangements and other LPPF concerns.

August 2, 2019 — In response to CMCS leadership expressing concerns that the FRA tax program
contains a hold harmless arrangement. Missouri sends a letter to CMStartjoutey it does
not believe the FRA pooling arrangement constitutes a prohibited hold harmless aemngem

August 20, 2019 Texas confirmghat it is aware opooling arrangements, but does not provide
requested detail on the arrangememdditionally, it inaccurately suggests that CMS verbally
approved the pooling arrangements. FMG is not aware of any verbal communication with Texas
regarding the arrangement (Texas might have been referring to the Barbara Eyrihaharga
Barbara dichot indicate she was representing Texas and it was not raised in the coatext of
particular stat@roposal or CMS reviewf health careelated taxes)SeeAttachment G —

Question and Response #1)

August 23, 2019 At therequest of CMCS and with all available document and background on
the Missouri arrangement to FMG at the time (the MPP, PRB hearings, 2008 rule, 8@r19 le
from MO, etc.), OGC provides a memo to FMG reaffirming OGC'’s support of its recent
informal readthat the Missouri pooling arrangement, if confirmed, is a violation of the hold
harmless provisiongSeeAttachment)

March 2020 —After obtaining CMSAdministratorconcurrencavith CMCS'’s analysis that the
Texas LPPF program appears to contain a hold harmless arrangement, OA schmee wlds ti
senior Texas officials to communicate the concerns and indicate that CMS magisaten
compliance enforcement action. The call, however, does not occur due to the emergig COVI
19 Public Health Emergency.



July 29, 2020 €MS semnlsthe State of Missouri a letter reiterating CMCS'’s hold harmless
concerns communicated in 2019 and documenting a commitment from the State of Missouri on a
call held on July 19, 2020 in which the State had committed to end the pooling of managed care
payments by June 30, 20Z$ee Attachment I)

August 24, 2020 — CMCS sends talking points to the Administrator to prepare for an August 25,
2020call between OA and Texas that relates togitoposedMedicaid Fiscal Accountability

Rule (MFAR). The talking points clearly communicate to Texas SM&ncerns that the LPPF
appears t@ontain a hold harmless arrangement and that CMS’s analysis would stand whether or
not MFAR would have been finalized. It is unclear if the August 25, 2020 call occundthor

was conveyed to the state.

December 2020anuary 2021 OA agrees to send a letter to Texas reiterating CMS’ concerns
that the LPPF tax program including a hold harmless arrangement and urging Texas to take any
necessary legislative action to end the hold harmless arrangements. Tredtdradtdo

indicated that CMS intended to initiate deferrals for the quarter ended March 31, 2021. OA
initially agreed to send the letter to Texag, bitimately, chose not to release the letter prior to

the Administration change.




Attachment A—2008 Final Tax Rule/3 Federal Register 9685, 9695 (Feb. 22, 2008)

Section 1903(w)(4)(C)(i) provides that a hold harmless pravisiists where “[t]he State or other unit

of government imposing the tax provides (directly or indirectly) for aaynuent, offset, or waiver that
guarantees to hold taxpayers harmless for anytipn of the costs of the tax.” Implementing regulations
at 42 C.F.R. 8§ 433.68(f)(3) specify that a hold harmless arrangerists where “[t]he State (or other
unit of government) imposing the tax provides for any direct or indireginpent, offset, owaiver such
that the provision of the payment, offset, or waiver directly or indinggflarantees to hold taxpayers
harmless for all or any portion of the tax amount” (emphasis added).

In the preamble to the 2008 final rule amending the aboeferenced regulation, CMS wrote that “[a]
direct guarantee will be found when a State payment is made available to a txxmas party related
to the taxpayer with the reasonable expectation thlae payment would result in the taxpayer being
held harmless for any part of the tax (through direct or indirect paymentig"word “indirect” in the
regulation, highlighted in the excerpt above, makes clear that the stat¢hmr unit of government
imposing the tax itself need not be involved in the actual reittistion of Medicaid payments for the
purpose of making taxpayers whole for the arrangement to qualify as a hold harrtlssgossible for a
state to indirectly provide a payment within tlreeaning of section 1903(w)(4)(C)(i) of the Act that
guarantees to hold taxpayers harmless for any portion of the costs dathéf some or all of the
taxpayers receive those payments at issue through an intermediaryxXémngle, a hospital association
or similar provider affiliated organization) rather than directly from the state or itsregteed managed
care plan. As CMS further explained in preamble to the 2008 final rule, we usestinéreasonable
expectation” because “state laws were rarely avie requiring that state payments be used to hold
taxpayers harmless.”

Excerpt from 2008 Final Rule

Comment: Several commenters stated that the term “reasonable expectatiotéruhe guarantee test
in 8§ 433.68(f)(3) is too broad and/or subjective.

Response: In the preamble to the proposed rule we staled “A direct guarantee will be found when

a state payment is made available to a taxpayer or a party related to a taxpayer (foplexasra

nursing home resident is related to a nursing homejhareasonable expectation that the payment
would result in the taxpayer being held harmless for any part of the taxFZ23730). We chose to use
the term reasonable expectation because we recognized that state laws wetlg caert in requiring

that state payments be used to hold taxpayers harmless. For example, statpriaviding grants to
nursing home residents who incur increased rates as a result of bed texegsing homes, rarely
required the residents receiving the grants to actually dserhoney to pay the increased nursing home
fees. Accordingly, arguments have been made that such grants do not acjuatintee to hold the
nursing homes harmless for the tax. We disagree. Because the residesitpayuthe increased rates
passed on toltem as a result of the tax and because the state has made money availabéeséo
residents to pay those increased rates, it is reasonable to expect that thegmaymoing to the nursing
home residents will promptly be sent to the nursing home as regitlpayments. This would result in
a hold harmless for the nursing home. The only way to avogddbiclusion would be for the resident to
leave the facility and/or not pay the rate increase. Therefore, we do not\metlee use of the term
reasonable expectation is overly broad or vague.



1.

Texas LPFFs/HCPPPs, etc. Questions

Is the LPPF/HCPPP model being used for multiple of supplemental payments within the
same county/hospital district (e.g., UC, DSRIP, UHRIP, DSH)? If so, are pravider
assessed a percentage fee on each type of supplemental payment or is there a maximum
cap that providers may be assessed that covers all supplemental payments?eceived
Please explain the mechanics of this process.

Dallas County
Funds included in the Dallas County Local Provider Participation Funds, per the

authorizing legislation at Chapters 298A of the Texas Health and Safety Code,
respectively, can be used for a number of specified purposes, including UC, UHRIP, and
other simiar waver payment programs. The LPPF in Dallas cannot be used for DSH or
DSRIP. Providers are assessed based on a uniform percentage of net revenues, with a
statutory maximum of 6 percent. The percentage used for the assessment is set by the
board of the hospital district after a public hearing where the amounts and uses are
discussed. The board does not set separate assessment percentages for different
supplemental payments.

Tarrant County

Per the Local Provider Participation Funds authorizing legislation (Chapters 298A of the
Texas Health and Safety Code), Tarrant County provider taxes are used to support
uncompensated care payments and UHRIP paymEntsls are not used to support

DSH payments or DSRIP payments.

Private providers are taxed at a uniform rate, not to exceed 6 percent. The tax is broad-
based: all private hospitals within Tarrant County are taXéd actual rate is

determined by the Board of the Tarrant County Hospital District (TCHD), upon request
by private hospitals.

For the counties in the state that do not have a LPPF/HCPPP established and utilize i
how many use a financing model similar to the previous Dallas/Tarrant county model?
Will these counties be moving to a LPPF/HCPPP model in the future? If not, \sél the
counties utilize a different model? If so, how will this model be structured?

Per discussion with CMS, this question will be answered at a later date.

Are these assessments considered property taxes or an assessment on netveatiest
for hospital services?

Dallas County

The mandatory payments required into the LPPF are an assessment on net patient
revenues from hospital services.

Tarrant County




LPPF taxes are assessed on net patient revenues.

4. Just to confirm, for each LPPF/HCPPP:
a. Are all private hospitals subject to the assessment?

Dallas County

Yes. All nonpublic hospitals located in the district that provide inpatient hospital
services are subject to the assessment.

Tarrant County

Yes. All nonpublic hospitals located in the district that provide inpatient hospital
services are subject to the assessment.

b. Are all private hospitals subject to the assessment at the same rate?
Dallas County
Yes.

Tarrant County

Yes. It is uniform.

c. Do any hospitals pay the assessment but do not receive payments funded by the
assessment?

Dallas County

Yes, hospitals that do not see Medicaid patients (in particular some rehabhilitat
hospitals and long term acute care hospitals).

Tarrant County

Yes, the following hospitals pay the assessment but do not receive Medicaid UC
payments. The assessment is also usedupport UHRIP payments, however, we do
not have information as to which hospitals pay the assessment but do not receive
UHRIP payments.)

Baylor Surgical Hospital at Fort Worth

Baylor Emergency Medical Center

Baylor Institute for Rehabilitation at Fort Worth
Baylor Orthopedic and Spine Hospital at Arlington
Cook Children's Northeast Hospital

Healthsouth City View Rehabilitation Hospital



Healthsouth Rehabilitation Hospital of Arlington
Healthsouth Rehabilitation Hospital of Fort Worth
Healthsouth Rehabilitation Hospital of the Muities
Kindred Hospital +ort Worth

Kindred Hospital Mansfield

Kindred Hospital - Tarrant County Arlington
Kindred Hospital - Tarrant County Fort Worth
Methodist Southlake Hospital

Ethicus Hospital DFW LLC

LifeCare Hospitals of Fort Worth

Mesa Springs

Millwood Hospital

Sundance Hospital

Texas General Hospital

Wellbridge Hospital of Fort Worth

Texas Health Harris Methodist Hospital Southlake
Texas Health Heart & Vascular Hospital Arlington
Texas Health Specialty Hospital Fort Worth
Texas Rehabilitation Hospital of Fort Worth
Texas Rehabilitation Hospital of Arlington

USMD Hospital at Arlington

USMD Hospital at Fort Worth

d. Do all hospitals subject to the assessment receive at least the total assessment
amount in the form of Medicaid payments funded by the assessment? If so,
please identify these LPPFs/HCPPPs.

Dallas County

See response to 4(c). Some hospitals subject to the assessment do not receive any
Medicaid payments funded by the assessment. In any event, those hospitals that do
receive payments funded by the assessment do not receive Medicaid payments based



on the amount of the assessment paid. It is certainly possible that a hospital could be
required to pay an assessment in excess of Medicaid payments received.

Tarrant County

No. Some hospitals subject to the assessment do not receive any Medicaid payments
funded by the assessment. In addition, some hospital pay an assessment greater than
the amount received in UC payments.

5. Some LPFFs/HCPPPs appear to have a low number of providers subject to the
assessment, which raises concerns regarding whether the arrangementswampor
section 1903(w)(4) of the Social Security Act and implementing regulations that prohibi
hold harmless arrangements. For example, it appears that Rusk County has an
LPFF/HCPPP in which only one provider is assessed. Please explain how the provider is
not guaranteed to receive its entire assessment back in the form of Medicaid payment

Per discussion with CMS, this question will be answered at a later date.

6. Are there any agreements, written or otherwise, regarding the LPFF/HCRIAB am
providers, counties, the state, and/or any other entities? If so, please identifipedescri
and provide executed copies of the agreements.

Dallas County

The Dallas County Hospital District does not have agreements with providers, counties,
the state, or any other entities regarding the LPPF.

Tarrant County

TCHD does not have any agreements with LPPF hospitals. TCHD Rules governing the
program are attached.

There are no agreements among private providers or other entities regardiR§ Ehim
either county.

7. On a quarterly basis, the state certifies on its Form Gl 8at “the required amount of
state and/or local funds were available and used to match the state’s allowable
expenditures included in this report [the quarterly CMS-64], and such state andlor loc
funds were in accordance with all applicable federal requirements for tHeaenal
share match of expenditures.” How is the state monitoring these LPFF/HCPPP
arrangements to ensure the state’s share of Medicaid expenditures meets ribmeedsii
of section 1903 of the Social Security Act and that the state’s quarterly cadifica
accurate?



HHSC is developing the process for collecting the information from the local
governmental entities that administer provider participation programs to inforntimgpor

on the CMS-64.11. However, given the limitations of the CMS-64.11 form, HHSC would
welcomnre the opportunity to talk with CMS about how best to report the required
information when there are multiple governmental entities that use the provisiéorfee
variety of authorized purposes, including transferring to HHSC as th&ederal share

of certain Medicaid supplemental programs.

. Is the state reporting LPPF/HCPPP fees on the ®M3$1 form? If not, please explain.

Please see response to #7 above.



5/21/2019
Questions for Texas on LPPF

1. In a presentation entitled, “The Present and Future of Medicaid” by Céaiidbury at the HFMA
Lone Star Summer Institute on August 17, 2017, slide 17ioren&an arrangement known as a
“Community Benefit Payment.” According to the presematihospitalghat receive more in
reimbursements because of the tax would make such a payment to hasphtl receive less in
reimbursement than they pay because of the tax. The amount of the payimeet at 105
percent of the mandatory payment and the net gairshital must make the payment within 30
days after the net hospital pays the assessment. CMS is concernetthithatrangement is
designed to hold all hospitals harmless from the cost of the tax in conttiaveto 42 CFR
433.68 (f). Can the state pleasdarm CMS:

A. Do such “Community Benefit Payments” currently exist?

The state has been told that some sorts of arrangements between private entitiésThasstate
seeks no involvement and has not been involved in any such arrangeri@etstate does not
regulate such private arrangements because it does not have ttiwaty to do so. HHSC is willing
to discuss with CMS what form of monitoring could occur to ensure tlcat [government
involvement in these arrangements does not occur.

In December, HHSC contacted CMS to inform them that there were oral agneeamong
private providers. CMS subsequently sent a letter to HHSC stating that thenbEEIE as
described appear to be consistent with regulatory requirements. Since that tiraestate
has had two conversations with stakeholders to discuss CMS'’s position tenwrit
mitigation agreements and one phone call with CMS, which was made at the texjues
stakeholders to find out CMS’s position about such written agreementspiitpos of all
the conversations has been to ensure both CMS and the stakeholders that HHSC is
operating transparently.

B. What role does thet8te of Texas play in facilitating such payments?
The State of Texas plays no role in facilitating such payments.

The State’s only role is in ensuring that intergovernmental transfers frata ahgovernment are
not derived from an impermissible tax or donation. HHSC takes thiganog role seriously. For
example, recently HHSC has been actively monitoring itiddel financing program by requiring
providers and governmental units to complete surveys describing their fgradiangements for
participation in supplemental and directed payment programs.

HHSC is in the process of preparing a rule to require LPPFs to reportGont#tiBatory payments
and expenditures from an LPPF fund, as well as other information. Theroplesal will be
published in August. Legislation and forthcoming rules cargarious consequences for entities
that fail to provide necessary information. If a governmental entity opegagin LPPF fails to
provide the required quarterly information, HHSC will not accept any transiePBf funds.

C. Ifitis aware of their existence, has the State of Texas sent any guidanocspitels related
to them? If so, please describe.



HHSC does not have purview to regulate any such agreements between pritieits. As
previously mentioned, HHSC is willing to discuss with CNa&fatm of monitoring could occur
to ensure that local government involvement in these arrangements is cmirang and will not
occur in the future.

D. Regardless of whether the state is aware of the existence of such paymeassthe state
have appropriate oversight monitoring mechanisms of its Medicaid financogygom in
place that would detect and prohibit such arrangements ifytleeisted?

As previously stated, HHSC does not have purview to regulate anpagregiments between private
entities. As previously mentioned, HHSC is willing to discuss wighwv@idt form of monitoring could
occur to ensure that local government involvement in thas@ngements is not occurring and will not
occur in the future.

Moreover, HHSC requests CMS to identify which section of federdl lmhieves is being violated.
Based on our review, HHSC cannot affirm CMS’s belief that arrangementsdhehone described in
the referenced presentation violate federal law. Subsection 433.68(f) sethiee hold harmless tests,
none of which are met. For a hold harmless to occur under a health care rédatedne of the
following three activities must occur:

(H(1) The State (or other unit of government) imposing the tax provides: f
direct or indirect noAViedicaid payment to those providers or others paying the
tax and the payment amount is positively correlated to either the tax amount or
to the differencebetween the Medicaid payment and the tax amount. A positive
correlation includes any positive relationship between these variables) gwot
consistent over time.

Here, there is no indication that any unit of government imposing a mandatysnpnt has provided
for a direct or indirect nofMedicaid payment, the amount of which is positively correlated to the
mandatory payment amount or to the difference between tedicaid payment and the mandatory
payment amount.

(H(2) All or any portion of the Medicaid payment to the taxpayer vabased
only on the tax amount, including where Medicaid p&nmnis conditional on
receipt of the tax amount.

No part of the Medicaid payment varies based only ongheunt ofthe mandatory payment.
Consistent with the guidance in the final rule’s preamble, state’s payment methodology for
Medicaid supplemental payments is designed in a manner gaignizes the volume or nature of the
covered services provided to Medicamtlividuals, and is not related to the amount of the mandsto
payment made by the provider (73 Fed. Reg. 9692). In atbeds, no “portion of the Medicaid
payments made by the state to providers...varies based upmfmandatory payment]...” (73 Fed. Reg.
9693).

(N(3) The State (or other unit of government) imposing the tax providearfgr
direct or indirect payment, offset, or waiver such that the provisminthat

payment, offset, or waiver directly or indirectly guarantees to htgpayers
harmless for all pany portion of the tax amount.



There is no indication that the state or the local governments imposing tr&latory payments
provide for any direct or indirect payment, offset, or waiver such thatghevision of a payment, offset,
or waiver directly or indirectly guarantees to hold providers harmless for all or @mipip of the
mandatory payment amount.

CMS'’s guidance in the final rule’s preamble provides, “A direct guarantee dallibd when a State
payment is made available to a taxpayer or a party related to the taxpayethétreasonable

expectation that the payment would result in the taxpayeirgeheld harmless for any part of the tax
(through direct or indirect payments). A direct guarantee does not nedzktan explicit promise or
assurance of paymeninstead, the element necessary to constitute a direct guarantee is the provision
for payment by State statute, regulation, or pol{@3 Fed. Reg. 9694 (emphasis added); see also 72 Fed.
Reg. 13730). No state statute, regulation, or policy exists thaldhvionplicate a guarantee in violation of

42 C.F.R. 433.68(f)(3).

The indirect guarantee portion of the regulation in 42 C.F.R. 4338®X(f)sets out a twegprong test
related to the amount of revenues produced by the health e@lated tax and the relation of that
amount to the revenues received by the providersldes not appear that CMS is suggesting that this
test is at issue.

Under (f)(1) and (f)(3), a hold harmless may only exist if the unit of goveinmeosing the tax is
involved in the supposed arrangement. As stated previously, the staté &nddias not been involved

in any such arrangements. The money at issue utitepurported agreements is neither controlled nor
directed by the state. HHSC can inquire with the local governments that eetteivmandatory

payments to ensure that they are not involved either. If no local govertsnare involved, then (f)(1)
and (f)(3) cannot be the source of the violation. HHSCasigufurther information to understand CMS'’s
position with respect to (f)(2).

In short, the purported agreements described by CMS abauddvcomply with 42 C.F.R. 433.68. Had
CMS wished to prohibit these kinds of agreements, it coulc fetempted to do so when it amended
the regulation in 2008. Moreover, at the time the curreegulation became effective, CMS was aware
that these kinds of agreements existed. HHS OIG reviewed similar actiamding the Missouri DSH
program in 2003 and determined that “because the agreements were volub&teen the hospital
provider and the NHA/MSC, and because there are no regulations precluding the arrangenmenatew
not making any recommendations for recovery of the pooled paymentgdess of DSH limits.” HHSC
has reasonably relied on this opinion and current regulations to inform é@ssht responsibility.

E. Any other information the state may have regarding “Community BeRefyiments.”
No other information to add.

2. Inthe current legislative section how many LPPFs has the Texas legialgpooved? Of those,
how many consist of more than one county grouped togetiociorm an LPPF?

During the 86th legislative session, ten bills relating to LPPFs becanterity House Bill 4289 permits a
local government to create a health care provider participation district wita @nmore other local
governments. A district may then authorize ealith care provider participation program and must
require a mandatory payment to be assessed on each ndighbspital that provides inpatient hospital



services. The state is not aware of any governmental units having beeadqrursuant to House Bill
4289.

Further, HHSC would not accept funds from such a governmental unit until it mgeted its
discussions with CMS on the issue. HHSC and CMS held a conference call absu thie i
jurisdictions joining together on April 2, 2019. CMS identified conderhiHSC and HHSC
agreed to provide a document with reasoning as to why joining jurisdgtiogether should be
legal. HHSC submitted this information to CMS on April 15, 2019. HHSC haivetraay
comments or objections from CMS.

3. CMS remains concerned that LPPFs do not qualify as units of goveri8aetion 1903
(w)(6)(A)f the Act stipulates that the state may uss/enue from local sources to fund the
non-Federal share of Medicaid expenditures only if the units of governmehinithe State
derive that revenudrom state or local taxes arertify itas the nonFederal share of
expenditureslf LPPFs do not qualify as units of government, they cannosfiearevenue
derived from taxes to the state to fund the néiederal sharef Medicaid. Please provide any
additional evidence the state has that supports its claim that LPRHsygas units of
government as stipulated by the Act.

HHSC is concerned that C$onfusing the issue of a local governmental entity operating an LP#PF wit
multiple governmental entities joining together to operate an LPPF. AscsiatQuestion 2, no
jurisdictions have yet attempted to join to form a new governmental graind HHS@refers to

continue to work with CMS to understand the legal boundaoésuch an action.

However, regarding all currently existing and authorized LPPFs, CMS is t@mtect LPPF is not a unit
of government. But HHSC does not claim that an LPPF is a unit of goverAmERPF is not an entity;
it is an account a local unit of government creates at a financial institution. IR ¢&hnot exist without
a local unit of government to operate it. All units of government auttext to operate an LPPF were
created pursuant to state law and existed prior to the creation of the LP&iy of them fo years.
Local units of government assess mandatory payments akin to pro@ewy that are paid into the
LPPF. The assessments are biloased and uniform and therefore a legitimate revenue seuar the
nonfederal share.
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CMCS Informational Bulletin

DATE: XX XX, XXXX
FROM: Daniel Tsai, Deputy Administrator and Director

SUBJECT: Health CareRelated Taxes artdold HarmlessArrangements$nvolving the
Redistribution of Medicaid Payments

Background

Recently, the Centers for Medicare & Medicaid Serv{&dS) hasbeen approached by several
stateswith questions regarding the statutory and regulatory requirements applicable to health
carerelated taxedncluding in connection with proposals to implement or renew Medicaid
managed care state directed payméBPs) Many of thesequestions have focused on whether
health careelated tax arrangements involving the redistribution of Medicaid payments among
providers subject to the tax would comply with the statutory and regulatory prohibition on hold
harmless arrangements, as speciiiresiection 1903(w)(1)(A)(iiland (w)(4)of the Social

Security Act (the Act) and implementing regulations. In response to these queki®ns
informational bulletin reiterasour longstanding position on the existing federal requirements
that pertain to healtbare related taxes andeephasizesur goal of assisting states in ensuring
appropriate sources of ndederal share financing.

CMS recognizes that healthrerelated taxes are a critically important source of funding for
manystates’ Medicaid programs, including for payments to safety net providers. CMS supports
states’ adoption of health carelated taxes when they are consistent with federal requirements.
CMS approves many state payment proposals annually that are sujbydnesdith careelated

taxes that appear to meet federal requirem@mS recognizs the challenges faced by states

and health care providers in identifying sources of fedieral shre financing and implementing
payment methodologies that pay appropriately for services furnished to Medicaidibeiesfi

The statute and regulations afford states flexibility to tailor healthretaged taxes within

certain parameters toeettheir provider communitpeedsand align withbroader state tax
policies and thetate’s priorities for itdMedicaidprogram.CMS remains committed to providing
states with technical assistaraming toensure that health carelated taxes used to finance the
nonfederal share of Medicaekpenditures meet the states’ policy goals and comply with
federal requirement3here are statutory and regulatory flexibilities afforded states in how they
design health care-related tax programs. For example, CMS is authorized toheaive t
requirements that health cenedated taxebebroadbased and/or unifornwhen applicable
conditions are met. CMS regularly works with states to approve such waivers inducenef

state goals while still complying with federal tégments.
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Althoughthe applicablestatutory and regulatory provisions aff@tatesconsiderable flexibility

in establishing health carelated taxes, such taxemist be imposed in a manner consistent with
applicable federal statutes and regulatigmsluding that they may not involve hold harmless
arrangementgo avoid a reduction in the state’s Medicaid expenditures eligible for federal
financial participationOccasionally CMS encountes health careelated tax programs that
appear to contain hold harmless arrangements, which are inconsistent vidgtn sect
1903(w)(1)(A)(iii) and (w)(4)of the Act and42 C.F.R. § 433.68(b)(3) and (f). Such
arrangements are inconsistent with existing statutory and regulatory requirametntsdermine
the fiscalintegrity of the Medicaid progranRecently, CMS has become aware of some health
carerelated tax arrangements tlagipear to contain a hold harmless arrangement that involves
thetaxpaying providers redistributing Medicaid payments after receipt to ensusd that
taxpaying providers receive all or a portion of their tax costs back (typically ensuriregthat
taxpaying provider receivext leasits total taxamountback.

In this informational bulletin, CM$ clarifying the federal requirements concerning hold
harmless arrangememsth respect tdvealth careelated taxesFurther, we are encouraging
states and providers to be transparerats possible regarding any agreements in place or under
development t@nsure that all health carelated taxes meet federal requiremeatavoid a
statutorily required reduction in the state’s Medicaid expenditures eligiblederal financial
participation CMS recommendthat states that have concerns about the permissibility of a
health careelated tax to raise these concesm€MS early in the process of developing the
state’s tax program to avoid issues surrounding the permissibility of thiederal sharef
Medicaid expenditures.

Health Care-Related Taxes and Hold HarmlessArrangements

During standard oversight activities and the review of state payment proposats)qréyt
managed care stafiirected payments (SDPs) and feeservice payment state plan
amendments (SPASEMS is increasingly encountering health caetated taxethat appear to
contain hold harmless arrangements involving the redistribution of Medicaid paymentseln the
arrangements, a state or other unit of government imposes a teralttelated tax, then uses the
tax revenue tsupport the noffiederal share of Medicaid payments back to the clagsoofdess
subject to the taxThe taxpayers appear to have enténéal oral or writtenagreemergt(meaning
explicit or implicit meeting of the minds, regardless of the formality or infotgnafiany such
agreement) to redirect oedistribute the Medicaid payments to ensuredhaaxpayergeceive

all or a portion of their tax costs back, when considering each provider's retained portion of any
original Medicaid payment(ther directly from the state &bm the state through an MCO) and
any redistribution payment received by the provider from another taxpayer or taxpEyess.
redistribution payments may be made directly from one taxpaying provider to another, or the
funds may be contributed first to an intermediary redistribution pool.

In these hold harmless arrangements, there appear to be agreements among prdvithets suc
providers that furnish a relatively higlercentagef Medicaidcovered serviceedistribute a
portion of their Medicaid payments to providers with relativelydo@r no) Medicaid service
percentageThe redistributions occur so that taxpaying providers are held harmless for all or a
portion of the cost of a health care-related tax. This may include the redistribulitadickid
payments to providers that semve Medicaid beneficiaries.
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These taxes appear to contain impermissible hold harmless arrangenuiiseztin section
1903(w)(4)YC)(i) of the Actand 42 CFR 433.68(f3) that would lead to a reduction in medical
assistance expenditurpsor to the calculation of federal financial participatasrequired
under gction1903(w)(1)(A)and (w)(1)(AJiii) of the Act Here is a detailed example (b)(5)
hold harmless arrangement involving Medicaid payment redistributio (b)(5)

x

A state imposes hospital tax based on the volumdrgfatient hospitaservices

provided. The tax is brodnased uniform, and is imposed on 10 hospitals. (b)(5)

x Six of the hospitalserve a high percentage of Medicaid beneficiatiese serve a low
percentagef Medicaid beneficiariesand one hospital does not participate in Medicaid.

X The state uses the tax revenue as the source déderal share of Medicaid payments,

which are made back tine of the hospitals through SDPs. The tenth hospital, which

does not participate in Medicaidoes not receive any SDPs directly from state

contracted MCOs.

All ten hospitalenterinto oral or written agreements (meaning an explicit or implicit

meeting of the minds, regardless of the formality or informality of any such agreement)

to redirect or redistributthe Medicaid paymenthat the nine Medicaigarticipating

hospitals receive Under this arrangement, the six hospitals that furnish apeigientage

of Medicaidcovered services receive Medicaid payments from M@@s redistributa

portion of their Medicaid payments to the remaining four hospitifslower Medicaid

service percentagé€mcluding to the one hospital that does not participate in Medicaid).

The redistributioramounts arealculatedo guaranteéhat all hospitalsincluding those

redistributingtheir own payments and thoseeiving the redistributioamountsreceive

most, all, or more than all dfieir total tax cost back.

x The agreement among the taxpaying hospitals resudtsdasonable expectation that the
taxpaying hospitals, whether directly through their Medicaid payments or due to the
availability of theredistributed payments received from the six high Medicaid service
volume hospital (b)(5) irst pooled and
then redistributedjaie heid haiimiess for at least pait of their heaithredaged tax costs. (b)(5)

x The highpercentage Medicaid hospitals are willing to participate because they still
financially benefit from the tax program (even net of the redistribution payments they
make to the lower Medicaid service volume hospitals), and the redistribution enables
broad support for the tax program from all hospitals, ensuring constituent support for the
state law authorizingax program.

X Any increased payments the hospitals receive as a result of the distribuaimgeanents

are federal dollars and there is no net increase paid for with state funds.

x

Section 1903(w)(4) of the Act describes what constitutes a hold harmlesgeanent.
Specifically,section 1903(w)(4)(G)) provides that a hold harmless provision exists wherk€(t]
State or other unit of government imposing the tax provides (directly or indirectly) for any
payment, offset, or waiver that guarantees to hold taxpayers harmless for any pdh@oasts
of the tax.” Implementing regulations at 42 CFR 433.68(8(&cifythat ahold harmless
arrangement exists wheliglhe State(or other unit of government) imposing the tax provides
for any direct or indirect payment, offset, or waiver such that the provision of the payment,
offset, or waiver directly oindirectly guarantees to hold taxpayers harmless for all or any
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portion of the tax amount” (emphasis added). In the preamble to the 2008 final rule amending
the abovereferenced regulation, CMS wrote that “[a] direct guarantee will be found avhen

State payment is made available to a taxpayer or a party related to the taxpatres

reasonable expectation that the payment would result in the taxpayer being held harrmalegs f
part of the taxthrough direct or indirect payments}.”.

The word-‘indirect” in the regulationhighlighted in the excerpt above, makes cthat the state [cOmmemed [Du3]: Missing end quotation marks?

itself need not be involved in the actual redistribution of Medicaid payments for the purpose of
making taxpayers whole for the arrangement to qualify as a hold harifesaord “indirect”
appears twice in the regulation. We are referring here to indirect payments badaese i
guarantees are already defined in the regulation at 42 CFR § 433.68 (f)(3)(8(@de can

directly provide a payment within the meaning of section 1903(w)(4)(C)(i) of thenArt t
guarantees to hold taxpayers harmless for any portion of the costs of the tax even if some of the
taxpayers that are heltirmless receive the payment through an intermediary rather than directly
from the state or its contracted MCO. @MS further explained in preambtie the 2008 final

rule, we used the term "reasonable expectation" because “state laws were rarely overt in
requiring that state payments be used to hold taxpayers harrhlé#¢s gavean example of state

laws providing grants to nursing home residents exeriencedncreased charges a result of
nursing facility bed taxes; even though no state law typically required residents to gsanthe

funds to pay the increased nursing home feesgttirect state paymesto nursing home

residents indirectly held the nursifagilities harmless for their health cenedated tax costs

because of the reasonable expectation that their residents would use the statésgayreeay

the nursing facilities for all or a portion of their tax costi.remains true thatdid harmless
arrangementsypically are not overtly established through state law but can be based instead on
reasonable expectations tleattain actionsvill take placeamongparticipatingentities that will

result in taxpayers being held harmless for all or a portion of their healthetatied tax costs

Accordingly, an arrangement in which hospitals receive Medicaid payments froratd(@rst
from a statecontracted MCQ)then redistribute those payments such that taxed prowders
held harmless for all or any portion of their cost of the tax, would constitute a prohibited hold
harmlesgrovision under section 1903(w)(&))(i) of the Act and 42 CFR 433.68@3). Section
1903(w)(1)(A)(iii) of the Act and 42 CFR 433.70(b) require that CMS reduce a statéisaine
assistance expenditures by the amouneafth caraelated tax collections that include hold
harmless arrangementwior to calculating federal financial participation

Some fates have cited challenges with identifying and providing details on redistribution
arrangementbecause they may not be parties to the redistribution agreemdatk &
transparencynvolving health careelated taxes and Medicaid payments mavent bottCMS
and states from having information necessary to ensure sourcesfetieoal-share meet
statutory requirements.

As part of the agency’s normal oversight activiti@éd]S intends tanquire aboupotential
redistributionarrangements and mapnductdetailed financial management reviegishealth
carerelated tax programs that appear to include redistribution arrangements dvi&ia€
information may include redistribution arrangements. Consistent with fedguaements,

173 Federal Regist@685, 969495 (Feb. 22, 2008).
273 Federal Register 9694
31d.
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CMS expecs statedo make availablall requested documentation regarding arrangements
involving possible hold harmless arrangements and the redistribution of Medicaid psyement
states should work with their providers to ensure necessary information is a&vaildtdre
appropriate, states may wish to examine their provider participation agreememCO
contracts to ensure that providers, as a condition of participation in Medicaid and/warkne
participation for a Medicaid managed care plan, agree to provide necessary tiofotmthe
state.States may casult section 1902(a)(6) of the Act, €-R75.364, and 42 CFR 433.7dr
requirements related ©MS' authority to request records and documentation related to the
Medicaid program. In particular, 42 CFR 433.7}46€quires that states, “must also provide any
additional information requested by the Secretary related to any . . . taxes imposebeaith. .
care provider$ and the “States' reports must present a complete, accurate, and full desofosur
all of their donation and tax programs and expenditures.” 42 CFR 433.74(d) specifies that a
failure tocomply withreportng requirementsnay result in a deferral or disallowanceederal
financialparticipation.CMS isavailableto provide technical assistance amdrk with states to
ensure the permissibility of all of the sources of the feoleral share of Medicaid expenditures,
including anyhealth careelated taxes the state miaypose.

Conclusion

CMS recognizes thdiealth careelated taxesan bea permissible source of funding for the
nonfederal share of Medicaid expenditur€d/S is available to provide technical assistance to
statesreviewing proposals and providing feedback to develop healtirelated taxethat align
with state policy goals and meet federal requirem@ns key federal requiremeistthata

health careelated tax cannot havehald harmlesgrovision that guarantees to return all or a
portion of the tax back to the taxpayiealth careelated &x programs in whickaxpayers enter
into agreements redistribute Medicaid payments so that taxpayers have a reasonalatogxpect
that they willreceive all or a portion of their tax cost back generally involve a hold harmless
arrangement that does not comply witHeralstatute and regulations.

CMS will continue to approv@ermissible health carelated taxes that do not contain hold
harmless arrangemeraad meet all otheapplicablefederal requirements. These taxes often
finance critical health care programs thay forcarefurnishedto Medicaid beneficiaries and
shore up théealth caresafety net in our countrAs always CMS intends to work
collaboratively with statelBy providing technical assistance as necesgagnsurehe
programmatic and fiscal integrity of the Medicaid program.

For questions or to requetgtchnical assistance, please conkRaty Howe at
rory.howe@cms.hhs.gov




Requesting Additional Information regarding Nevada’'s Hospitak Paogram

To ensure that Nevada’s hospital tax program meets federal requirements, i€vequesting
assurances that Nevada'’s hospital tax program doesnwailve arrangements among providers
to redistribute Medicaid payments to ensure that no provider is harmed financialyrasult of

a health carerelated tax. Thisvould constitute a hold harmless under Section 1903(w)(4) of the
Social Security Act and 42 CFR 8§ 433.68(f).

Federal Financial Participation (FFP) is not available for Medicaid prograens the state’s
share of the Medicaid payments for those programs are financed through heattrelated
taxes and there is a “hold harmless arrangement” in placMS and th&ate must ensure that
sources of no#federal share comply with section 1903(w) of the Social Security Act and
implementing regulations at 42 CFR Part 433.

CMS is requesting more information regarding the state’s tax prograstuding whethepooling
andor redistribution practices that would constitute a hold harmlessangementare occurring.

Pease provide the following information &ssist in our review of whether trstate’s nonfederal
share source comigswith section 1903(w)(4) of the Act and 42 C.F.R. § 433.68(f)(3):

1.

3.

A comprehensive description of how the tax program (incigdany payment
redistributions among providersyorks, including at the provider level

Copies of agreementglating to the tax program or payment redistributioimsplace
between or among participating providers and/or the state and localitied a
complete description of how thagreementswork, including at the provider level.

As an alternative to providing the agreements in #2, attestations from each
participating provider or from the state (attesting on behalf of each prenithat the
providers do not participate in arrangements, through written agreements or
otherwise (including nomvritten agreements or understandings that result in
reasonable expectations for participating parties), which involve particigatin
providers transferring, redirecting, redistributing (irrespective of state arallo
government involvement) Medidd or other payments to other providers, directly or
indirectly (irrespective of whether the state or units of local goveent are
compelling or sanctioning provider participation).

If all participating providers or the state are able to provide the attestation®3jra
comprehensive description of the process used by the state@oviders to ensure
the accuracy of the attestation(s) that the arrangements described ire#8 kiter
stopped or were never in effect.

CMS is open to state ideas regarding how it can provide information to CKl$pmrt that its
hospital tax prograndoes not likely include a hold harmless arrangement. For example, the state
could hold a meeting with its providers. Please find bedovexample of state talking points that
could be used for such a meeting:



In recent discussions with CMS, they wanted assurance that Medicaid funds were not being
redistributed by providers for the purpose of making taxpayers whahe paying the assessment

in a “hold harmless” arrangement. The following is a summary of CMS’ intelipretadf existing
federal statutes and rules that we are sharing with you for the purpogeroviding CMS with the
assurance they require from the State as part of the approval process for the directednpay
programs recently submitted.

CMS reminds the state and providers that Section 1903 (w)(1)(A)i{i§ 8bcial Security Act (the
Act) states that a state’s amount of medical assistance expenditures shall be redudes by t
amount of a health careelated tax if there is in effect a hold harmless arrangement.

Section 1903 (w)(4) describes what constitutes a hold harmless arrange®pecifically, Section
1903 (w)(4)(C) states that, “The State or other unit of governrimrepbsing the tax provides
(directly or indirectly) for any payment, offset, or waiver that guaranteedld taxpayers

harmless for any portion of the costs of the tax.”

Implementing regulations at 42 CFR 433.68(f)(3) state that a hold harratengement exists
where a state imposing a health carglated tax provides for any direct or indirect payment,
offset, or waiver such that the provision of the payment, offsetvawer directly or indirectly
guarantees to hold taxpayers harmless for all or any portion of the tax amount.

CMS recognizes that the statute clearly permits health-teleged taxes and supports states’
adoption of these financing strategies. However, the taxes must pesed in a manner
consistent with applicable federal statute and regulations and cannot include a direct or indirect
hold harmless arrangements.

In the preamble to the 2008 final rule amending the above referenced provisiony@iShat,

“[a] direct guarantee will be found when a State payment is made available to a taxpayer or a
party related to the taxpayer in the reasonable expectation thatpayment would result in the
taxpayer being held harmless for any part of the tax.” 73 FR 9685, 9695 (F2B02R(confirming
proposed rule preamble statement in 72 FR 13726, 13730 @3a2007)).

CMS stated that the addition of the word “or indirectly” in the regulatiaticiates that the state
itself need not be involved in the actual redistribution of Medicaid funds for the purposkimg
all taxpayers whole in order for the arrangement to qualify as a hold harmless.

As CMS further explained in the same preamble, they used the term "reasonablexxpect
because “state laws were rarely overt in requiring that state payments betosexd taxpayers
harmless.” 73 FR at 9694. Therefore, hold harmless arrangements are not alweyky
established through state law, but can be based instead only on reasonable expectatiernaiof
actions among participating entities.

As a result, an arrangement in which hospitals receive Medicaid payments from tbetBeat
pool and redistribute those payments with an aim of holding all providers harmlebe foost of
the tax would constitute a hold harmless under Section 1903 (w)(4) Attrend 42 CFR § 433.68
() and would lead to a reduction of the state’s medical assistance expenditures as émcifie
Section 1903 (w)(1)(A)(iii) and 42 CFR § 433.70 (b).



If there are any oral or written agreements to redirect or redistributalidaid payments related
to the tax in any way including to hold another tax paying entity harmless from all or a pdrtion o
the assessment, you must let us know in writing withinnbet five business days.

If you are unsure of whether an agreement will result in a hold harmless arrangememhayo
contact XXXXX for assistance.

XXXX must certify to CMS that it provided an opportunity for all taxpayée made aware of
this information and requested disclosure of any such agreement as part of the appanegspr
for the submitted XXXXX preprints. At the lapse of the 5 dag$ Wi notify CMS of whether any
such arrangements were disclosed and certify that this meeting took place.
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Missouri Federal Reimbursemenitllowance FRA Tax Questions

As indicated in our July 15, 2022 lett€MSs committed to ensuring the nefederal share of
Medicaid expenditures comigiswith all applicable federal requirements, including section
1903(w)(4) of the Social Security Act and federal regulations at 4233M8(f)(3). In thaluly
letter and prior communication with the state including a July 20, 2020 letter, I€N&Bated
concerns that CMfe state’s Federal Reimbursement Allowance (FRA) tax program appeared
to contain a hold harmless arrangemewtich would violate section 1903(w)(4) of tAet and
implementing regulations in 42 CFR 433.68(f)([@e July 2022 letteiso indicated thaCMS
intended to conduct a focused review of MissouFRAprogram related to expenditures
reported to CMS on the Form CN88. We appreciate the state’s August 25, 2022 respdose
our July 15, 2022 letterAfter review of the informatiorshared in conjunction with the letter
CMSremainsconcerred that Missouri’s FRA program does not appear to meet federal
requirements. Therefore, ve arerequesting information and supporting documentatitm
determineif the FRAs incompliance with all federal statutory and regulatory requiremeiots
FRA tax amounts reported on the Clé&for the quarter ending December 32022.

Please provid¢he following information and documentation relating to FRA amounts regbrte
to CMS on the Form CM3 for the quarter ended December 31, 2022

1. The sate law(s)that authorizethe FRAand that direct the disposition of the revenue raised

2. A list ofeachState Directed Payment Preprint and State Rlapmentprovisionfor which
the nonfederal sharericludes FRA tax revenue

3. Foreach providepaying the FRA tax

a. Provider name

b. The applicable FRA tax rate or rates

c. The basis for the tax rate (e.g., hospital net patient revenues, dischaete)

d. Amount of FRA tax paid for the quarter ended 12/31/2022

e. Total anount received in Medicaid payments funded by FRA tax revidmoegh
the State Directed Paymesindor State Plarpayments

f.  Amounts)paid or contributed to theMlissouri Hospital Association FRA Funding
Pool

g. Amounis)received from the Missouri Hospital Association FRA Funding Pool

4. Please confirm that the FRA assessment is imposed on the two permissiblg,classe
inpatient hospital services and outpatient hospital serviegsl no otheritems orservices.
The term “permissible class” is defingdsection 1903(w)(7) of the Social Security Act and
42 CFR 433.56(a).

5. Each permissible class the state taxes under the FRA is subject to teetigdiarantee
hold harmlesgest asspecified id2 CFR 433.68(f)(3)(i)@)d (B). The state should
calculate the test for each permissible class separately. For example, imgaispital



services and outpatient hospital services should be calculated separd&tidgse confirm
the total amount of health careelated tax or taxes is less than or equal to 6% of the
taxpayers’ net patient revenue for inpatient hospital servige® for outpatient hospital
serviceslf the state cannot confirnthat the total amount of health careelated tax or
taxes is less than or equal to 6% of the taxpayers’ net patient revenuep@tient hospital
servicesand for outpatient hospital serviceplease onfirm that 75% or more of providers
being taxed in the clasto notreceive 75% or more of their tax cost back in Medicaid or
other state payments

. Anarrangement in which providers receive Medicaid payments from the state (or &ro
state-contracted managed care plan), then redistribute those payments such thad taxe
providers are held harmless for all or any portion of their cost of thewaxld corstitute a
prohibited hold harmless provision under section 1903(w)(4)(d){jeoAct and 42 C.F.R. §
433.68(f)(3). Section 1903(w)(1)(A)(iii) of the Act and 42 C.F.R. § 433étf)(ire that CMS
reduce a state’s medical assistance expenditures by theuabof health carerelated tax
collections that include hold harmless arrangements, prior to calculatingdétieancial
participation

In a documenentitled, “Rapid Response RevieAssessment of Missouri Medicaid
Program” issued by the Missouri Department of Social Services on Febry2y191 there
is a flowchart entitled “Exhibit 12: Missouri Hospital AssociationfeiRAing Pool.”The
document is included as an attachment to this emaitcording to the flow chart, providers
that receive more in Medicaid payments funded by the FRA tharmproviderpays in tax
transfer some of the providerBRAfunded Medicaid payments to the pool operated by the
MHA. If a provider receives less in Medicaid payments funded by the FRA plags in tax,
the provider receives a payment from the pool consistingmabunts fromthe pooled
Medicaid payments from other providers. The goal is to “net out the FRAwt the
payments received” or, in other words, to guarantee that no taxpayer isdialy harmed
by the cost of the tax. Is the description found in the PowerPssuad by the State of
Missouri a accurate description of how the pooling arrangement vearkor the quarter
ended December 31, 202#th regard to the FRA?

. Please provide any documentation the state has concerning the operation s& fh@oling
arrangements (including the redistribution of payments) and how they work. Tdusdw
include any copies of contracts, agreements, letters, call or meetingnoteother similar
materialsdiscussing the arrangementsvolvingthe state, hospitals, the Missouri Hospital
Association (MHA), managed care organizations, and/or other parties.

If a hospital is a “pool contributor” and receives more in payrséiman it pays in taxdoes
it always pay all of the difference into the pool? Do “pool receivers” thgtrpare in tax
than they receive in paymestlways receive the entire amount back from the pawslonly
some of it? How are those payment amounts determined?



9. Please provideanyadditional detail on the memorandum of understandidOU)between
the Missouri Hospital Association and Managed Care Organizatistsscribedin the
Rapid Response documentgarding an agreement to attempt ensureindividual
hospitalsare not financially harmed by tHeRAusing Medicaid managed capayments.If
available to the state,lpase prouie acopy of this MOlas it was in effect during the
guarter ended December 31, 2022, andtas currently in effectif the MOU instrument is
not the same for the period#\re these expectationeflected inanycontract between the
state and the MC@? If so, please provide copies of the relevant MCO contracts, identifying
the relevant provisions.

10.Has the state communicated with its providers regardingdta¢utory and regulatory
prohibition of hold harmlessrrangementsnvolving providepaymentredistributions,
including as articulated by CMS in its July 20, 2020 and July 15, 2@222kts0, please
describe the nature and substance of the communicati@meviding copies, if available

11.Please describe what oversighe stateconductsto ensure thatthe stateand providers
complywith federal requirements related to the financing of the nf@deral share of
Medicaidexpenditures

12.Based on the responses to these questions regarding possible redigin arrangements,
CMSmayask additional questions and/or rka@ additional requests for information from
the stateand or providersif necessary.



Missouri NFRebase SPA 22025
State Response to Informal Inquiry from CM&mail from Fredrick Sebree date®/16/2023

The email from Fredrick Sebrbes been restated below. The questions are followed by the State’s
response.

Email from Fredrick

Good morning,

MO 220025 has been presented to leadership and the SPA is good tat goibtax team wanted to
touch base on the NFRA. Below are a few questions/contiiomest

1. To confirm, the Nursing Facility Reimbursement Allowané®k@® does not have any
redistributions. Is that correct?

State Response: The nursifagilities do have a private redistribution arrangement in which

the State is not involved.Pursuant to the State’s longstanding Partnership Plan agreement
with CMS, the NFRA is “recognized as a permissible funding source” dubjan annual
demonstration that theredistribution meets the “B1/B2 standard of 1.0 or above contained in
the federal regulations at 42 C.F.R. 433.68(e), after takirtg account the redistribution
arrangement.” MHD has shared with CMS the results of the redistribution on an annual basis,
which establishes that the B1/B2 standardniset. The most recent demonstration was

provided to CMS 018/22/2022. A copy of the Partnership Plan, Addendum A, and the most
recent demonstration of the redistribution are attached.

2. Is the NFRA broabased and uniform? Are any providers excluded? Are anydamitaxed at
different rates?

State Response: The NFRA is broad based and uniform. No providers aneegkclAll
providers are taxed at the same rate.

3. Using the most recent data available, how much does the state antciping from the
NFRA?

State ResponseFor SFY 2023nh¢ State anticipates t@assesapproximately $162.7 million in
NFRA.
4. For the purposes of the 6% test, what percentage of net patient revenue foraimigsible

class is raised by all taxes on the services of nursing facilities, includingRA& NF

State ResponseFor SFY 2023, the estimated percentaged\N&fRA assessments tet patient
revenues is approximatel$%o.



ADDENDUM A
T0 MED ID P NERSHIP P

MISSOURI-SPECIFIC
TRANSITION AGREEMENT

This Missouri Specific Agreement between the Centers for Medicare and
Medicaid Services ("CMS"), an agency of the United States Department of Health
and Human Services, and the State of Missouri, through the Director of the
Department of Social Services ("DSS" or “"the State"), is entered into
contemporaneously with the Medicaid Partnership Plan (MPP). This Missouri specific
transition agreement entered into between CMS and DSS is intended to facilitate
the MPP by reducing audit and financial management burdens related to past
activities and focusing such resources on the ongoing operations of the MPP.

I. Treatment of health-care related taxes:

(A) Ali existing and new health care related taxes must meet all Federal
Medicaid statutory and regulatory requirements.

(B) Inpatient and Outpatient Hospital Services Taxes. The tax on inpatient
hospital services and the tax on outpatient hospital services, which are considered
separate health care-related taxes for purposes of compliance with section
1903(w), will continue to be recognized as permissible funding sources, subject to
annual demonstrations described in paragraph II. For purposes of imposing and
collecting the taxes, the State will utilize the methodology described in Attachment
1 of this Addendum to ensure that only the inpatient hospital service revenues are

‘assessed under the inpatient hospital service tax and that only outpatient hospital
service revenues will be assessed under the outpatient hospital service tax.

(C) The State's tax on nursing facility services will continue to be recognized
“as a permissible funding source subject to paragraph I(A) and subject to an annual
demonstration of the redistribution arrangement described in paragraph II of this
Addendum. |

(D) The. State's tax on MO HealthNet managed care organizations will expire
on September 30, 2009 in compliance with the transition period allowed under the
Federal Deficit Reduction Act of 2005.

(E) The State's tax on outpatient prescription drugs will be recognized as a
permissible funding source provided that the tax structure is imposed in a broad
based and uniform manner with no hold harmless provisions and, if applicable,
subject to an annual demonstration of the redistribution arrangement described in

_paragraph II of this Addendum.




(F) Any new health-care related taxes enacted by the State must be
expressly approved by CMS.

(G) Section 403 of the Tax Relief and Health Care Act of 2006 (Pub. L. 109-
432) revised the percentage threshold from 6 percent of net patient service
revenue to 5.5 percent under the first prong of the indirect hold harmless test. The
State will be expected to comply with this provision as of its effective date of
January 1, 2008.

1I. In those instances where providers subject to an otherwise valid
health-care related tax have an agreement for redistribution of Medical Assistance
payments recejved from the State, the redistribution arrangement will be subject to
CMS review and approval. CMS will ‘accept the taxes as a valid state funding source
if: 1) there is no explicit hold harmless in state law, regulation, or policy, and
2) the tax program structure at issue meets the B1/B2 standard of 1.0 or above
contained in the federal regulations at 42 CFR 433.68(e), after taking into account
the redistribution arrangement. Such demonstration must be provided on an
annual basis for each health care-related tax program to which redistribution is
applicable.

A. Any change in the taxes or tax structures will subject the tax to a new
review by CMS under the MPP. Such changes include any change to the tax
rate(s), tax hase or ariy other aspect of the taxing structure. Such changes
must be included in the annual B1/B2 analysis to be submitted to and
approved by CMS before the tax can be recognized as a permissible funding
source for the non-Federal share of MO HealthNet expenditures.

B. For purposes of applying the B1/B2 standard to the tax on inpatient
hospital seérvices and the tax on outpatient hospital services, facilities can be
treated individually or by commonly controlled industry systems in similar
geographic locations. Separate analyses shall be performed for the tax on
inpatient hospital services and the tax on outpatient hospital services.

C. Submission of the B1/B2 Demonstration Pursuant to the MPP. DSS
represents that it is not involved in any way in the redistribution of Medical
Assistance payments among providers and does not have access to the
information involving redistribution. Therefore, the B1/B2 analyses required
to be submitted pursuant to this paragraph shall be prepared in the first
instance by the entity or entities that administers a redistribution program.
However, the State shall work with such entity to supply and verify the data
used as the MO HealthNet statistic, and the State shall be responsible for
submitting the B1/B2 analyses to CMS. CMS shall direct any questions
regarding the B1/B2 analysis to the State, except that questions as to the
redistribution arrangement or the amounts redistributed shall be forwarded
to and answered by the provider entities. The State will work with the
providers to assure access to records and documentation as necessary to
facilitate CMS' review of the analysis.




D. In any circumstance in which the assessed health care providers are
required by federal laws, regulations or policies to identify revenues or costs
of patient care, the State shall assure that the redistribution of medical
assistance payments shall not be taken into account in determining revenues
or costs (an assessed health care provider must consider as Medicaid patient
care revenues the full amount received from the Missouri program, and may
not consider redistribution to be a cost of patient care).

III. Certified Public Expenditures (CPE)

To the extent that the State continues to use certified public
expenditures (CPEs) as a source of non-federal share, the State shall (a) use a cost
reimbursement methodology; (b) require each provider that certifies expenditures
to submit annually a cost report, according to a protocol approved by CMS, that
reflects the provider’s costs of serving MO HealthNet participants during the year;
(c) reconcile payments in each year to the finalized cost report for that year; and
(d) provide the results of such reconciliation to CMS and credit the Federal
government with any overpayment amount. :

For the Centers for Medicare For the State of Missouri
And Medicaid Services Department of Social Services
Dennis G. Smith, Director Deborah E. Scott, Director

Center for Medicaid and State Operations ~ Department of Social Sérvices

Date: @w-:g‘/ﬁ,‘ 2008 | Date: %)/ZQ/ Y; r@ﬂé/




PROVIDER REIMBURSEMENT REVIEW BOARD

PROVIDER -
Kindred Hospital-Kansas City
Kindred Hospital-St. Louis

Provider Nos.: 26-2011; 26-2010
(respectively)

VS.

INTERMEDIARY -
Wisconsin Physician Services
(formerly Mutual of Omaha)

DECISION

2009-D42

DATE OF HEARING -
September 25, 2008

Cost Reporting Periods Ended -
August 31, 2000; August 31, 2001
August 31, 2002; August 31, 2003

CASE NOs See Attachment 1
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Whether the Intermediary’s adjustments tre@athe Management Services Corporation
(MSC) pool payments the Providers receiasdorovider refunds, which were offset
against the allowable provid&ax expense, were proper.

MEDICARE STATUTORY ANDREGULATORY BACKGROUND:

This is a dispute over the amount of Medéceeimbursement due a provider of medical
services.

The Medicare program was dsliahed to provide healtihsurance to the aged and
disabled. 42 U.S.C. 88 1395-1395cc. The CerftarMedicare and Medicaid Services
(CMS), formerly the Health Care Finang Administration (HCFA), is the operating
component of the Department of Headtid Human Services (DHHS) charged with
administering the Medicare program. GMpayment and audit functions under the
Medicare program are contracted ouirteurance companies known as fiscal
intermediaries. Fiscal intermediaries deter@mpayment amounts due the providers under
Medicare law and interpretivguidelines published by CMS. Sé2 U.S.C. 8§1395h; 42
C.F.R. 88413.20 and 413.24.

At the close of its fiscal year, a providaust submit a cost report to the fiscal
intermediary showing the costsncurred during the fiscalgar and the portion of those
costs to be allocated to Medicare. 42 C.BR13.20. The fiscal intermediary reviews the
cost report, determines the total amounteidicare reimbursement due the provider and
issues the provider a Notice of ProgrReimbursement (NPR). 42 C.F.R. § 405.1803. A
provider dissatisfied with the intermediaryisal determination of total reimbursement
may file an appeal with the Provider Réunsement Review Board (Board) within 180
days of the issuance of the NRR.U.S.C. § 139500(a); 42 C.F.R. § 405.1835.

Medicare reimbursement is governed42yU.S.C. § 1395x(v)(1)(A). The statute
provides that the reasonable cost of anyiserishall be the cost actually incurred,
excluding therefrom any part ofcurred cost found to be unnecessary in the efficient
delivery of needed health sa®s.” The implementing regation at 42 C.F.R. § 413.9(a)
provides that “reasonable ce5tncludes “all necessarnnd proper costs incurred in
furnishing the services subject to principtetating to specific items of revenue and
cost.” In determining what constitutesemsonable cost, 42 C.F.R. § 413.98 provides for
reductions due to purchase discounts, alloxea, and refunds of various expenses:

(a) Discounts and allowances receivadpurchases of goods or services
are reductions of the costs to whibtley relate. Similarly, refunds of
previous expense payments are atiguns of the related expense.

*k k% *
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(b)(3)Refunds.Refunds are amounts paid back or a credit allowed on
account of an over collection.

(c) Normal accounting treatment — Reduction of cogt discounts,
allowances, and refunds of expenaes reductions in the costs of
goods or services purchased and aranmumtme. If they are received
in the same accounting period inialthe purchases were made or
expenses were incurred, they wilttee the purchases or expenses of
that period. However, if theyareceived in a later accounting period,
they will reduce the comparable puasies or expenses in the period in
which they are received.

Providing additional guidance about purchdseounts, allowances, and refunds, the
CMS Provider Reimbursement Man@@&RM”) 15-1, section 2302.5 defines
“Applicable Credits,” that offset or reda expense items listed on a cost report as
follows:

Those receipts or types of tranaes which offset or reduce expense
items that are allocable to cost centsglirect or indirect costs. Typical
examples of such transactions apairchase discounts, rebates, or
allowances; recoveries or indemnities on losses; sales of scrap or
incidental services; adjustmentsaMerpayments or erroneous charges;
and other income items wihicserve to reduce costs.

The issue in these cases concerns the Prsvilliedicare cost report treatment of the
payments they received from a privately-administered pooling arrangement in which
certain Missouri hospita participated.

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

A. Statement of the Case

In 1992, the Missouri Hospital AssociatiofMHA” or the “Association”) created a
voluntary Medicaid pool arrangement on bébé&Missouri hospitals who chose to
participate. The pooling arrangemenbyided for the distribution of funds among
participating hospitals to pay for care prowdde patients who aneninsured and who are
eligible to be Medicaid beneficiaries. Hdass first paid the FRA tax directly to the
State by check or requested that the taddziicted from their Medicaid reimbursement.
The State then issued checks payable thtispitals for their Mediid reimbursement.
Under the Association’s pooly arrangement, the Associati®e Management Services
Corporation (“MSC”) was authorized by paipating hospitals to endorse and deposit
these checks into separate bank accountstana@u by each participating hospital and
such funds are in turn transferred toM8C bank account (the “MSC pool” or “pool”).
MSC then reallocated this revenue to hospjpaldicipating in thgool pursuant to an
agreed-upon payment methodology. Eaclphtiakreceived a net payment from MSC
equal to their Medicaid claims (inaing any uninsured add-on payment and upper
payment limit payment) less the MSC’s administrative fee and contributions for MCE
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scholarship and Missouri poison control netwqalkis an adjustment for participation in
the pool (either an additional amount for newe received from #ghpool, or a deduction
for the amount of Medicaid revenue paitb the pool). This payment detail was
included on monthly account statements isdmeMSC to each participating hospital.

While the FRA State tax is mandatorye tSC pooling arrangement is voluntary and

not all hospitals participateRarticipating hospitals sign a paite contract that authorizes
MSC to accept voluntary contributions on belwdlthe hospitals and to redistribute such
voluntary payments to othearticipating hospitals puraat to a pre-established
methodology. The State of Missouri hascomtrol over the contractual relations

between MSC and participating hospitals, orrdtie payments made to or from the MSC
pool. The State of Missouri has no authoater the means or methodology applied by
MSC for receiving Medicaid payments and redistributing such payments to participating
hospitals.

The providers are Medicare-cemifl long-term acute care hosgstéocated in the State of
Missouri that were subject to the FRA taxdehave been participants in the MSC pooling
arrangement since its inception. The Providernered into separatentracts with MSC
for this purpose. The Providers have reedivegular statemenft®om MSC listing their
payments to and from the MSC pool. OsaitiMedicare cost ports, the Providers
reported both their FRA tax payments ang playments they received from the MSC
pool. The Providers claimed the amounpadvider FRA tax each hospital paid to the
State as an allowable expense on their @gstrts. The Providers listed payments
received from the MSC pool as revenuetlogir cost reportby reporting MSC pool
payments as a reduction of their Medicaontractual allowance adjustment.

B. Procedural History
The Providers’ appeals cover fisgalar ends (“FYE”) from 2000 to 2003.
2000

Wisconsin Physicians Service (formerly MutealOmaha) (the “Intermediary”) audited
Kindred — Kansas City’s FYE August 31, 20885t report and issued an NPR dated
September 19, 2003. On the original NPR, the Intermediary made no adjustments with
regard to FRA tax expense or the pool payments.

On May 6, 2004, the OIG released a report smaview of 17 Missouri hospitals that
purportedly received the largest MSC ppalments from the Association. S&eview
of the Classification of Missouri Provid&ax Refunds on Hospitals’ Medicare Cost
Reports,” May 2004, A-07-02-04006hé “OIG Report”). The OIG found that 15 of the
17 hospitals recorded the pool payments adibéeéd revenue, rathénan as a reduction
of the FRA tax expense. The OIG conclutleat CMS should instai the Intermediary
to reopen these hospitals’ cosports and make adjustnis to reclassify the pool
payments as tax refunds, to be offset against the FRA tax expense.

At the instruction of CMS, per the OlIGpart, the Intermediary reopened the Kindred
Hospital — Kansas City FYE August 31, 2000 aegtort and issued a revised NPR dated
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September 15, 2004. Adjustment No. 4he revised NPR disallowed $1,714,610 “to
reflect the non allowable FRA tax.” Adjusént No. 5 to the revised NPR disallowed
$2,267 in expenses claimed related to the adhtnation of the Association’s pool. The
Intermediary issued a second revised NPR to the same cost report dated October 21,
2004. Adjustment No. 4 to the secondised NPR allowed $570,033 to “correct the
allowable expense for FRA [tax] for previoeiscess revenue offset.” The Providers
determined that these adjustments hatstad Medicare reimbursement impact of
$484,728, the amount at issue in appeal PRRB No. 05-0717.

Kindred Hospital — Kansas City appeatbdse determinations (PRRB No. 05-0717) in a
letter to the Board dated February 14, 2006e Board acknowledged this appeal in a
letter dated February 24, 2005.

2001-2003

At the instruction of CMS, per the OIG report, the Intermediary audited additional cost
reports of the Providers anssued the NPRs listed in the chart below. As with Kindred
Hospital — Kansas City’s NPR for FYEu8ust 31, 2000, these NPRs disallowed FRA tax
expense by the amount of pool payments xexkio decrease FRAX@er a calculation
based on review of Staté Missouri documentation.

. Medicare
Klnd_red PRRB Appeal NPR Date Adj. No. Costs Disallowed Reimbursement
Provider No. Impact

Kansas City 05-0718 August 20, 2004 18 $1,205,030 $628,271
Kansas City 06-0165 June 10, 2005 4 $749,288 $408,361
Kansas City 06-0166 May 12, 2005 23 $1,377,838 $618,798
St. Louis 06-0121 April 27, 2005 9 $913,069 $428,724

St. Louis 06-1729 March 9, 2006 6 $978,649 $667,316

The Provider appealed the disallowantethe Board and met the jurisdictional
requirements of 42 C.F.R. 88 405.1835 - 405.184% Hdard agreed to hear these six
cases concurrently.

The Providers were represented by Jasori&aly, Esquire, and Kevin M. Madagan,
Esquire, of Reed Smith LLP. The Interraagt was represented by Ms. Stacey Hayes

and Mr. Terry Gouger of Wisconsin Physicians Service.

1

The Intermediary used a summary sttiile of MHA invoices to determine total

provider tax and total pool payments. Fritrat schedule they determined net allowable
tax, subtracting total pool payments frontat@rovider tax. Dring 2002, specifically on

a June 20 invoice and a July 5 invoice, ¢heere negative payments from the pool (or
take backs) in the amounts of $234,%86l $17,403 respectively. These negative
payments effectively reduced pool paymerttowever, the amounts were incorrectly
noted on the Intermediary summary schedule as a pool payments received, therefore
understating allowable provider tax. The Pd®rs argue that a reduction in the amount
of offset ($251,938) is needed to correctdd@istment. This ig the nature of a
mathematical error in the Intermediary’s a&ljuent — separate from the substantive basis
for that adjustment.
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INTERMEDIARY’'S CONTENTIONS

The Intermediary contends it propergduced the Providers’ FRA tax assessment
(expenses) by the pool payments receivethfthe Missouri Hospital Association. The
Intermediary contends that the MSC pool pawts are related to the FRA tax payments

in such a way as to justify offsetting the pool payments as refunds of FRA tax expense.
The Intermediary relies on an OIG report andhitthess to contend that the sole purpose

of the MSC pooling arrangement is to mitigate the impact of the FRA tax, thus serving as
a return or refund. Both the Intermedianyd the OIG believe #t the State and MHA

agreed to refund or at least mitigate the impéthe FRA tax in an effort to increase the
State of Missouri’'s federalrfancial participation (FFP).

The Intermediary contends that it propesfiset the MSC pool payments as returns or
refunds of the FRA tax assessment citingti®acl861(v)(1)(A) of tle Social Security
Act which defines reasonable costs as, “the.cost actually incurred,” implying that the
FRA taxes paid were not actual costs imed by hospitals that received MSC pool
payments. The Intermediary further suppdgsdjustments under the authority of 42
C.F.R. 8413.98(a) which states that “trafls’ of previous expense payments are
reductions of the related expense.”

The Intermediary also asserts thatMi®C pool payments could be considered
“applicable credits” which, under PRM § 2302.% &ransactions that offset or reduce
expense items that are allocable to cost ceatedirect oindirect costs.” An example
of an “applicable credit” is “other incom&ms which serve to reduce costs.” The
Intermediary argues that an MSC paymisran “other income item” because the
payment serves to reduce the FRA taxe Tiitermediary believes that Montefiore
Medical Center (New York, N.Y.) v. Bl@ross BlueShield Association/Empire
Medicare Service?RRB Decision No. 2006-D29, (Jubg2006) (holding that rental
income constituted a related income reducing costs) supports this argument.

PROVIDERS’ CONTENTIONS:

The Providers argue that it was improper for the Intermediary to treat MSC pool
payments the Providers received as providerdéunds and to offset these funds as a
reduction to the allowable provider tax expendhe Providers argue that paying the
mandatory FRA tax and making voluntary payisdo or receiving payments from the
MSC pool are separate, unrelated transasti The Providers contend that the MSC
payments from the pool are “other revenu@d @an never qualify as refunds, credits, or
returns of the FRA tax paid. The Providersoatontend that theansfers of funds via

the MSC pool between hospitals qualifydmations or contributions to fund care
provided to Medicaid and umsured patients. Otherenue is not a “refund” of
expenses to be offset against allowable exg@n$herefore, there is no basis to offset
the revenue the Providers received fromM&C pool against the lalvable provider tax
expense the Providers incurred. Likewibe, Providers assdtiat, as voluntary
contributions or donations, the payments from the MSC pool could not be properly offset
against the Providers’ FRA tax expense.
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The Providers assert that payments fromMEC pool are not tax refunds for at least

four reasons. First, the BBouri statute, Mo. Rev. St& 208.461(1), precludes a refund

of FRA taxes. Second, MSC is a private entitthout authority to tax or issue a tax

refund. Third, MSC is an agent of the Prov&dand other hospitajgarticipating in the

pooling arrangement under prieatontracts between the hoslsitand MSC. MSC is not

an agent of the State of Missouri. Fbuthe State-issued IRS Form 1099 reflects

revenue amounts for tax purposes and the lack of any MSC pool payments on the State-
issued Form 1099 confirms that an MSC pool payment is not a tax refund. The Providers
further argue that the FRA tax and MSC poglarrangement are nalated so that the
Intermediary or the OIG could conclude thatMSC payment cotitites a tax refund.

Rather than upholding the reimigsement principle that Medicgapays its fair share of

the costs of services to program beneficiaties Providers contend that the Intermediary
has violated this principle by offsetting pagnts from the MSC pool against the FRA tax
expense — an unrelated expense that sinares of the underlying characteristics of the
MSC pool.

The Providers also contend that, ungenerally accepted accounting principles
(“GAAP”), and Medicare reimbursement rules, payments from the MSC pool are not to
be offset against the FRA tax expen3&e Providers contend that the MSC pool
payments are not some type of refund eddr rather, payments from the MSC pool are
properly considered “other revenue” in acance with the American Institute of

Certified Public Accountast(*“AICPA”) Audit and Accounng Guide for Health Care
Organizations 810.07, because such paynaetpart of the ongoing major or central
operations of the hospital. The Provideegesthat payments from the MSC pool are not
“other revenue which serve to reduce sbsinder the Provider Reimbursement Manual
(PRM) 82302.5. Therefore, such payments cannot be deemed credits under the PRM.
The Providers argue that, as “other revehB&M 8§ 2302.5 directs that payments from
the MSC pool should not be offset agaite FRA tax expense because those pool
payments are not an income item which servednice costs. The Providers assert that
the MSC pool payments are generated feomoluntary contractual arrangement among
certain Missouri hospitals to help fund bdal services for Medicaid and uninsured
patients. As such, payments from the M&%©I are not a reduction or a refund of the
expense incurred by the Providdo pay the FRA tax.

The Providers argue that thisporting treatment is consistent in principle with guidance
provided by a national accounting firm to M&garding how hospitals participating in
the MSC pooling arrangement should treat the pool payments for financial accounting
purposes, and consistent with the Prostibtedicare cost f@orting treatment of
payments from the MSC pool as a reductiothi;m Medicaid contictual allowance.
Whether reported as the Providers hawas the accounting firm recommended, the
payments from the MSC pool are revenumnsistent with the proper statement of
revenues versus expenses under GAAP.

The Providers contend thaetkransfers of funds betwebnspitals also qualify as
donations or contributions to fund care pre@ddo Medicaid and uninsured patients.
MSC pool payments, whether cabuted to the pool or oeived from the pool, are the
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result of this voluntary arrangement betwéas hospitals — an arrangement to which the
State is not a party. Therefore, the Pdevs assert that these payments can be
considered donations or unrésted grants from one hospital another. The Providers
refer to PRM 8 600 in support of their position that payments from the MSC pool should
not be deducted or offset against the FRA tax expense.

The Providers label the OIG argumenuasonvincing when cordered alongside a
previous review of the Missouri FRiAospital tax and MSC pooling arrangement
conducted by CMS over a ten year period. In that review, CMS ultimately concluded the
pooling arrangement wamt being used to hold hospitals harmless from the FRA tax.
Conversely, the Providers contkthat, in their own revievihe OIG ignored federal laws
governing acceptable health care related tagesell as the relevant facts in order to
reach the opposite conclusion. The Providessrashat the OIG’s vague references to
unwritten “agreements” to help so-called #o5hospitals that in some unspecified way
made the payments from the MSC pool conditional lack merit. Pfb@ders state that
the contracts between the Providers BI®IC confirm that these payments are
unconditional and that participan in the pooling arrangemeistvoluntary. In sum, the
Providers contend that tli®&G Report cannot be used as a basis to support the
Intermediary’s adjustments.

The Providers also challenge the Intediary’s ability to recoup Medicare
reimbursement on a retroactive basis whenetthespitals reportedéir costs consistent
with prior years, as audited by the Intermegliaeceived no notice of a change in policy,
and were unfairly chosen for cost rep@opening when many other Missouri hospitals
were not. The Providers argue that thdlyfdisclosed their treatment of the FRA tax
expense and Medicaid pool payments to the Intermediary for eight years. They state that
they relied upon the Intermedigsyaudit of their Méicare cost repastduring those eight
years without adjustment to offset such costs. The Providers also indicate that they
received no prior noteof the new policy from the Gl report regarding the need to
offset FRA tax expense with pool paymerdgsaived. The Providers assert that it was
inequitable for the Intermediary to singlet only 17 Missouri hospitals to disallow
legitimate FRA tax expense when well over 100 Missouri hospitai€ipated in the
MSC pooling arrangement.

FINDINGS OF FACT, CONCLUSDNS OF LAW AND DISCUSSION:

After consideration of Medica law and guidelines, the pi@s’ contentions and the
evidence presented at the hearing, the Bbads$ that the Interediary incorrectly

treated the MSC pool payments the Providecgived as refunds of the FRA tax and
improperly offset such payments againgt #tlowable FRA tax expense for the following
reasons:

A. MSC Pool Payments Are Not Tax Refunds

The MSC pool payments are not refundshef FRA tax. Missouri Statute §208.461(1)
makes no provision authorizing a refund of FR&es. The only way under State law to
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change the amount of FRA tax assessed lurspital is for the hgstal to petition the
State before the tax is due.

The Board finds that payments from the @Bool are not “refunds of previous expense
payments” as contemplated under 42 C.B.R13.98(a) (“‘Refunds’ of previous expense
payments are reductions oktthelated expense.”). Theeation of the FRA tax and the
MSC pooling arrangement at approximately saene time does not necessarily support
the conclusion reached by the the Intermgdaa the OIG that an MSC pool payment
constitutes a tax refund that should be usenffeet the FRA tax. The Board finds that
the MSC pool payments derive from privatantracts and that hospitals may voluntarily
choose to participate in the MSC pooling agament. Not all Missouri hospitals subject
to the mandatory FRA tax participatetire voluntary MSC pding arrangement and,
accordingly, the Board finds that tR®A tax and the pooling arrangement are
independent of one another. Further,Bloard was not persuaded by the Intermediary’s
argument that participation in the pooliagangement was conditional. The contracts
between participating Ispitals and MSC express terms to the contrary.

Moreover, under 42 C.F.R. § 413.98(b)(3)urefs are “amounts paid back or a credit
allowed on account of an overcollection.” The Board finds no evidence of an
overcollection (a prerequisite to qugliig a payment as a refund under section
413.98(b)(3)) in these cases.

The Board also finds that a payment frima MSC pool does not qualify as a tax refund
because MHA and MSC are private entitidstax refund may only be issued by a
governmental authority or its represative and neither MHA nor MSC is a
governmental authority or such representatiMeither of these ertiies can collect a tax
or issue a tax refund. In addition, if a takured were issued atldly the State, it would
be reflected on the State issued IRS F&@89. The OIG report states that the pool
payments were not reflected on the 109B8e absence of MSC payments on the State
issued IRS Form 1099 is evidence that theeSt&tyed no role in making payments from
the MSC pool.

The Intermediary’s own witness testifitht only Medicaid reimbursement is
contributed by hospitals into the MSC pool. eféis no basis to conclude that Medicaid
reimbursement going into the MSC pool congdrto tax refunds coming out of the MSC
pool. The Board also finds it inconsistéimat the OIG’s report concluded under PRM
§2122.1 that paymenisto the MSC pool may not be claimed by hospitals as tax
expense$ yet the report concludes that any payménmts the MSC pool constitute tax
refunds. Funds going into the MSC pool the not tax expenses for cost reporting
purposes are not transformed into tax refuiled€ost reporting purposes when coming
out of the MSC pool. The FRA tax expense is an unrelated exfperishares none of
the underlying characteristics with payments from the MSC pool.

The Board agrees with the Providers thiatjke in MontefioreMedical Center (New
York, N.Y.) v. BlueCross BlueShieldlssociation/Empire Medicare ServicERRB

2 Exhibit P-4 page 14, footnote 3.



Page 10 CNs: 05-0717, 05-0718, 06-0165, 06-0166, 06-0121, 06-1729

Hearing, Dec. No. 2006-D29 (June 5, 2006), there is no direct link between the expense
(FRA tax) and the revenue (MSC pool paymgtdsvarrant an offset of expense. In
Montefiore the Board found that rental incomengeated from renting apartments to
employees should be prorated and offsetregjdhe operating and capital expenses of the
apartments, rather than against the tapant operating expenses alone. The Board
believes that the independent nature efM5C pooling arrangement and the different
underlying characteristics of the FRA taxd MSC pool payments make Montefiore
inapplicable to the facts and circumstanckthis case. The applicable Medicare

principles and the relevarddts in the instant cases shthat a direct expense-revenue
relationship or link similato the one in Montefiordoes not exist in these cases.

B. MSC Pool Payments Are NoCredits, Give-Backs or Returns

The Board finds that the MSC pool payments @t credits or retusn In making this
argument, the Intermediargserts that the MSC pool paynteoould be considered an
“other income item” under the definition tdpplicable credits” which, under PRM
§2302.5, are transactions that offset or reduxpense items that are allocable to cost
centers as direct or indirect costs:

2302.5 Applicable Credits.--Those receiptdypes of transactions which
offset or reduce expense items that diccable to cost centers as direct or
indirect costs. Typical examples sdich transactions are: purchase
discounts, rebates, or allowances;overies or indemnities on losses;
sales of scrap or incidental semsg adjustments of overpayments or
erroneous charges; anther income items which serve to reduce costs.

(Emphasis added.)

Only “other income itemg/hich serve to reduce costs” qualés applicable credits, not
all “other income” items. The MSC pool payneare part of a funding mechanism for
the state-wide care provided to Medicaidiaininsured patients. Consequently, the
Board finds that a hospital’'s payment itite MSC pool does not constitute an allowable
expense. Therefore the hagps receipt of a paymentdm the MSC pool cannot result
in the reduction of that expense. As a lesupayment from the MSC pool cannot be an
income item which serves to reduce costs.

C. MSC Pool Payments Qualify a®Dther Revenue or Donations

The Board agrees the payments from theOMi®ol are properly characterized as “other
revenue” or as donations for financial accounting and Medicare cost reporting purposes.
According to the AICPA Audit and Accounting Guide for Health Care Organizations
810.07, “other revenue” is derived from “se®$ other than providing health care

services or coverage to patis, residents, or enrollee$.Although reporting the

payments from the MSC pool as “otheveaue” or donations is different from the

% Exhibit P-17, page 264.
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manner in which the Providers reported thesemnamts, it is consistent in the sense that
these are transactions which do offtet the FRA tax expense.

Revenues from operations are derived frotivaies that constitute an entity’s ongoing
major or central operations. The Board fitligt MSC pool payments are derived as a
result of the provision of services to Meaid and uninsured patients. The Board,
therefore, finds that thisvenue is properly reported asther revenue” and should not
be used as an offset to the FRA tax expense.

The Board finds that even if MSC pgqmyments may qualify as donations under PRM
8600, for the fiscal years at issue, PRM 8600 meguhat donations @not to be offset
against expense, stating as follows:

Unrestricted grants, gifts, andciome from endowments should not be
deducted from operating costs in quuiting reimbursable costs. Grants,
gifts, or endowment income desiged by a donor for paying specific
operating costs for cost reportingrieels beginning before October 1,
1983, should be deducted from the particular operating cost or group of
costs. Restricted grants, giftés)d income from endowments designated
for cost reporting periods bewiing October 1, 1983, should not be
deducted from the particular openg costs or group of costs.

Under the Financial Accounting Standau8loard Statement Pronouncement No. 116, a
contribution or gift is “an unconditional transfer of cash dweotassets ta not-for-profit
entity or a settlement or cancellation of ieiiities in a voluntaryhonreciprocal transfer
by another entity acting other than as an ovin€he OIG and Intermediary assert that a
hospital’s participation in the pool redistution is conditioned otheir own self-benefit
(namely, the additional Medicaid revenuagerted from the FRA tax), which would
prohibit a payment from the MSpool as qualifying as a giftr donation. However, the
Board can find no evidence in the recordupgort a finding that hgstals participating

in the MSC pooling arrangement make caiodial payments into the MSC pool.

D. MSC is a Separate and Unrelated Entity to the State

The Board notes that the Intermediary &1& contend that the State and MHA colluded
to create the FRA tax and MSC pooling arrangement, and that an additional unwritten
agreement was negotiated and existed betweea tivesentities. Even if this were true,
those issues are not relevamthe Board's decision. ggordingly, the Board reaches no
conclusions relative to thetermediary’s speculation about motive. The Board finds
persuasive the fact that before the Otfaducted its review, CMS concluded a ten-year
review of the same FRA hospital tax and MSC pooling arrangement. In December 2002,
CMS ultimately concluded after a lengthy review and discussions with the State of
Missouri that the FRA tax did not violatiee hold-harmless provisions of 42 C.F.R.
§433.68(f)* These provisions specify that heattire related taxes are permissible if
they do not hold providers harmless for thei costs. The argument posited by the

* Exhibit P-4, page 14.



Page 12 CNs: 05-0717, 05-0718, 06-0165, 06-0166, 06-0121, 06-1729

Intermediary and the OIG is that hospitals agree to participate in the MSC pooling
arrangement because they are held harmlesstiie FRA tax as a result. Use of the
term “mitigate” by the Intermediary and the OIG as an alternative to “hold harmless”
does not bring the analysis out from underapplicable federdws and regulations
governing acceptable health care related tak&s.is it plausible to ignore the Medicaid
rules governing the FRA tax in connectiorttwihe Medicare reimbursement rules upon
which the Intermediary relies to offset that tax. The OIG’s insistence that they used a
“form over substance” analysis to redhbRir conclusions is troubling and equally
unconvincing. In sum, this is not an anadythat can be detached from the laws
governing State health care related taxebtae specific facts of both the Missouri FRA
hospital tax and the MSC pooling arrangement.

The MSC and hospital contracts clearlgtstthat the purpose of the MSC pooling
arrangement is to pool funds to enhance tligyabf Missouri hospits to provide health
care services to beneficiaries of the Missdedicaid Program and to the uninsured.
The subset of Missouri hospitals partafijng in the pooling arrangement voluntarily
agreed to a redistribution of their Medidaeimbursement from the State by directing
their agent, the MSC, to administer the pool. The evidence submitted supports these
representations.

DECISION AND ORDER

The Intermediary’s decision to treat paynsetine Providers received from the MSC pool
as provider tax refunds, and offset such payments against allowable FRA tax expense,
was inconsistent with the facts, Medicare laws, and program guidance. The
Intermediary’s adjustments are reversed.

BOARD MEMBERS PARTICIPATING:

Suzanne Cochran, Esg., Chairman
Yvette C. Hayes

Michael D. Richards, C.P.A.

Keith E. Braganza, C.P.A.

John Gary Bowers, C.P.A.

FOR THE BOARD:

Suzanne Cochran, Esquire
Chairperson

DATE: September 29, 2009
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Attachment 1
Kindred Hospitals
Provider and Case number Summary

Provider Name Provider# Case# FYE

Kindred Hospital — Kansas City 26-2011 05-0717 8/31/00

05-0718 8/31/01
06-0165 8/31/02
06-0166 8/31/03

Kindred Hospital — St. Louis 26-2010 06-0121 8/31/02
06-1729 8/31/03



CENTERS FOR MEDICARE AND MEDICAID SERVICES

Decision of the Administrator

In the case of: Claim for:
Kindred Hospital - Kansas City Provider Cost Reimbursement
Kindred Hospital - St. Louis Determination for Cost Reporting

Periods Ened: 08/31/00, 08/31/01
08/31/02, 08/31/03

Provider
VS.
Wisconsin Physician Services Review of:
(formerly Mutual of Omaha) PRRB Dec. No. 2009-D42

Dated: September29, 2009

Intermediary

This case is before the Administrator, Centers for Medicare & Medicaid Services

(CMS), for review of the decision of the Provider Reimbursement Review Board
(Board). The review is during the 60-day period in 81878(f) (1) ef Slcial

Security Act (Act), as amended (42 USC 139500 (f)). The parties were notified of

WKH $GPLQLVWUDWRUYV LQWHQWLR @omnhientst wefe HZ WKH
received from the Intermediary requesting reversal of the Board's decision.
Comments were also received from the Provider requesting affirmation of the
%RDUGYV? @dedrdingly Rtis case is now before the Administrator for final

agency review.

,668( $1' %2%$5'16 '(&,6,21

7KH LVVXH LV ZKHWKH Uadjsthidnts, Q&dtihd) Ehel Gariagenfevt
Services Corporation (MSC) pool payments the Providers received as provider
refunds, which were offset against the allowable provider tax expense, were proper.

The Board held that the Intermediary's decision to treat payments the Psovider
received from the MSC pool as provider tax refunds, and offset such payments

! The Center for Medicare Management submitted untimely Comments after the
prescribed commenting period, and thus, those comments were not considered.



against allowable FRA tax expense, was inconsistent with the facts, Medicare laws,
and program guidance. The Board reversed the Intermediary's adjustments.

The Board found that the MSC pool payments are not refunds of the Federal
Reimbursement Allowance Program (FRA) tax since the only way under State law to
change the amount of FRA tax assessed on a hospital is for the hospitaldo fheiti
State before the tax is due.

The Board stated that payments from the MSC pool are not "refunds of previous
expense payments" as contemplated under the regulation at 42 C.F.R. 8413.98(a)
("Refunds of previous expense payments are reductions of the related expehse.”) T
Board points out that the creation of the FRA tax and the MSthgaarrangement

at approximately the same time does not necessarily support the conclusion reached
by the Intermediary or the Office of the Inspector General that an MSC pool gaymen
constitutes a tax refund that should be used to offset the FRA tax.

The Board found that payments from the MSC pool does not qualify agefiax
because the Missouri Hospital Association (MHA) and MSC are private entities.
According to the Board, a tax refund may only be issued by a governmehtaitsu

or its representative and neither MHA, nor MSC, is a governmental authority or
representative of such.

The Board found that the MSC pool payments are not credits or returns. ingmak
this argument, the Board states that MSC pool payments are part of a funding
mechanism for the state-wide care provided to Medicaid and uninsured patients.
Hence, such payments to hospitals into the MSC pool do not ctmstitallowable
expense. Therefore the hospitals that receive payments from the MSC pool cannot
result in the reduction of that expense, since MSC pool payments dasrent
income which serves to reduce costs.

Instead, the Board found that payments from the MSC pool are properly
characterized as "other revenue" or as donations for financial accounting and
Medicare cost reporting purposes. The Board stated that "other revenue" is derived
from "services other than providing health care services or coverage to patients,
residents or enrollees." Therefore, since only "other income items which serve to
reduce costs" qualify as applicable credits, and not "all other income", such as the
non cost-reducing revenue at issue qualify as credits, give-backs or returnsGhe MS
pool payments in this case do not offset FRA tax expenses.



SUMMARY OF COMMENTS

Providers Comments

The ProvidersUHTXHVWHG DIILUPDWLRQ Rieé RiKiterdsRiedJ GV GH
that the Board correctly held that MSC pool payments are not refunds of theERA

The Providers assed that Missouri Statute 208.461(1) provides no provision
authorizing a refund of FRA taxes, except under limited circumstances nbteitivo

here. ThereforeSD\PHQWYV IURP WKH 06& SRROV DUH QRW 3UHI.
SD\PHQWV" DV FRQWHPSODWB(&, ahQ tReHERA taxkand3he 1

pooling arrangement are independent of one another. MSC pool payments are
derived from private contracts and hospitals may voluntarily choose to participate in

the MSC pooling arrangement.

The Providers stated that MSC pool payments are not credits, give-baeksros,

DV FRQWHPSODWHG XQGHU 350 ¢ EHFDXVH RQO\ 3RW
FRVWVY" TXDOLI\ DV DQ DSSOLFDEOH FUHGLW QRW DOO
Intermediary. Since the MSC pool payments are part of a funding mechanism for
state-wide care provided to Medicaid and uninsured pati @t RVSLWDOfV SD\PHC
WKH 06& SRRO FRXOG QRW FRQVWLWXWH IDB)WHRSE HDQ VH
payment from the MSC pool could not result in the reduction of an s&pen

Therefore, a payment from the MSC pool cannot be an income item which serves to

reduce costs.

According to the Providers, a payment from the MSC pool is properly characterized

DV 3 RWKHU UHYHQXH ™ IRU ILQ 2@ EdsDrépolifgFdRidd3es.L QJ D QC
These payments are unrelated to, and should not be used as an offset @, tive FR

expense.

Intermediary Comments

7KH ,QWHUPHGLDU\ UHTXHVWHG UHYHUVDO RI WKH %R
argued that the MSC pool payments serve to reduce the FRA tax biittemrfore,

WKH  QWHUPHGLDU\YVY DGMXVWPHQWY PDGH WR RIIVHW |
According to the Intermediary, the statute defines reasonable cos&VWAKH FRV W
DFWXDOO\ LQF XU Uibh& allavQaé reduktidnd oHekKende s\ivhen related

funds are received. Furthermore, the manual instruction allows the offset of an
HISHQVH E\ WKH UHFHLSW RI 3SRWKHU LQFRPH" LWHPV ZK

The Intermediary pointed to the Office of th @ WV SHFW R U *H QaddstDdaxdav 2, *
May 6, 2004, which concluded that the MSC pool payments shoultfde against



the FRA tax expense because the pool was established to mitigate the provider tax
imposed by the State.

The Intermediary stated thatth SXUSRVH RI WKH 06& SRRO LV IRU
ability of Missouri hospitals to provide health care services to beneficiaritee of

Missouri Medicaid Program and to the uninsufeHlowever, it is the FRA tax itself

which results in increased Medicaid funding, which enhances Medicaid beneficiaries.

The MSC pool is simply a redistribution system that does not restricthiefunds

may be used. The redistribution formula considers the FRA tax to determine which
hospitals contribute funds to the pool, as well as the hospitals whichedoens

from the pool. The OIG report concluded that the contributions tpdblewere not

3 X QFRQGLWKKXQDriMi¥utibns cannot be considered to be donations.

DISCUSSION

The entire record, which was furnished by the Board, has been examined, including

all correspondence, position papers, and exhibits. The Administrator has reviewed

WKH %RDUGYYV GHFLVLRQ $00 FRPPHQWYV UHFHLYHG WI
have been considered.

Section 1861(v)(1)(A) of the Social Security Act establishes that Medicare pays fo
the reasonable cost of furnishing covered services to program beneficiaries, subject to
certain limitations. This section of the Act also defines reasonable cost as "the cost
acually incurred, excluding there from any part of incurred cost found to be
unnecessary in the efficient delivery of needed health services." The Act further
authorizes the Secretary to promulgate regulations establishing the methods to be
used and the items to be included in determining such costs. Consisterthavit
statute, the regulation at 42 C.F.R. 8413.9 states that all payments tepsaf
services must be based on the reasonable cost of services covered under Medicare
and related to the care of beneficiaries. The implementing regulation at 42 C.F.R.
84139 D SURYLGHV WKDW 2UHDVRQDEOH FRVWV™ LQFOXG!|
incurred in furnishing the services subject to principles relating to spéetiins of
UHYHQXH DQG FRVW °

In determining what constitutes a reasonable cost, 42 C.F.R. 8413.98eprfor
reductions due to purchase discounts, allowances and refunds of various expenses:

(a) Discounts and allowances received on purchases of goods or
services are reductions of the costs to which they relate. Similarly,
refunds of previous expense payments are reductions of the related



expense.

*kkk

(b)(3) Refunds are amounts paid back or a credit allowed on account of
an over collection.

(c) All discounts, allowances and refunds of expenses are reductions in
the costs of goods or services purchased and are not income. If they
are received in the same accounting period in which the purchases
were made or expenses were incurred, they will reduce the purchases
or expenses of that period. However, if they are received in a later

accounting period, they will reduce the comparable purchases or

expenses in the period in which they are received.

Providing additional guidance about purchase discounts, allowances, amndsréfie

CMS Provider Reimbursement Manual (PRM) 15-1, Section 2302.5 defines
3$SSOLFDEOH &UHGLWYV °~ WKDW RIIVHW RU UHGXFH
follows:

Those receipts or types of transactions which offset or reduce expense
items that are allocable to cost centers as direct or indirect costs.

Typical examples of such transactions are: purchase discounts, rebates,
or allowances; recoveries or indemnities on losses; sales of scrap or
incidental services; adjustments of overpayments or erroneous charges;
and other incoméems which serve to reduce costs.

2 The Administrator notes that the term "other income" is generally defined as
income activities that are not undertaken in the ordinary course of a firm's business,
while the term "other revenue" is generally defined as revenue from sources other
than regular sources. Hence, the use of the term "other income" or "other revenue"
appears interchangeable. Sdgo Transcript of Oral Hearing (Tr.) at 173. (Provider
Witness: "A. Well since the payments from the pool which is coming from the MSC
cannot be identified with an individual patient and an individualisergrovided

they really can't be designated as patients services and really related to other revenue
or other income.")

H[SI



This particular case involves the Providgkedicare cost report treatment of the
payments they received from a privately-administered pooling arrangement in which
certain Missouri hospitals participated.

In 1992, the MHA created a voluntary Medicaid pool arrangement on behalf o
Missouri hospitals that chose to participate. The pooling arrangement provided fo
the distribution of funds among participating hospitals with the purposehaincing

the ability of Missouri hospitals to provide health care services tentativho are
uninsured and to Medicaid beneficiaries. The hospitals first paid the FRA¢ax\di

to the State by check or requested that the tax be deducted from their Medicaid
reimbursement.

8QGHU WKH 0+3%V SRROLQJ DUUDQJHPHQW WKH 06& ZI
hospitals to endorse and deposit the checks issued by the State to thBveespec
hospitals into separate bank accounts maintained by each participating hospital and

such funds were in turn transferred to an MSC bank account (the MSC?® pool).
Generally the State payments included Medicaid DSH (add-on) payments in addition

to payments for Medicaid clainis. The MSC then reallocated this revenue to

hospitals participating in the pool pursuant to an agreed-upon payment alegjyod

According to the agreement, each hospital received a net payment from MSC equal

to their Medicaid claims net payment (after reduction for FRA assessment payment)

and including any uninsured add-on payment and upper payment limepgy.e.,

Medicaid DSH paymentOHVV WKH 06&TV DGPLQLVWUDWLYH IHH
scholarship and poison control network, plus an adjustment for participatibe i

pool (either a payment received from the pool, or a deduction for the anidtet o

Medicaid revenue paid into the podl). This payment detail, which, inter alia

showed the FRA assessment, were included on monthly account statementsyissued

MSC to each participating hospifal.

While the FRA State tax is mandatory, the MSC pooling arrangement istaglu

and not all hospitals participate. Participating hospitals sign a private contract that
authorizes MSC to acce@d QG GHSRVLW D KRVSLWDOfVor6 WDWH SI
behalf of the hospitals and to redistribute such voluntary payments to other

* See Agreement between the Providers and MHA, Prowdg§r )LQDO 3RVLWLRQ 3D
at Exhibit, P-16, NdL3.

* See e.g., Intermediary Exhibits 1-13, I-14, 1-15 (Intermediary Workpapers\$@a

remittance advices)

> See e.g., Provider Exhibit B4-2 Schedule A Calculation Worksheet at 00138.

® See e.g., Intermediary Exhibits 1-13, I-14, 1-15 (MSC remittance adyice



participating hospitals pursuant to a pre-established methodoladgfg.H 3URYLGHUV
Agreement with MHA explains how the pool funds are created, stating:

Hospital authorizes MSC, as agent, to withhold certain funds received
by MSC from Hospital that have been paid to Hospital by the program
for the purpose of redistributing said funds or a portion thereof to other
hospitals to enhance such hospitals' ability to provide health care to
Medicaid beneficiaries and the uninsured. This amount is separate and
apart from amounts withheld pursuant to paragraph 2.c. of this
Agreement. Such separate funds managed on behalf of Hospital are
not the property of MSC in accordance with this Agreement and will
be consolidated with like funds from other hospitals. Such
consolidation of funds will constitute the Pool.

The Providers in this case are Medicare-certified long-term acute care hospitals
located in the State of Missouri that were subject to the FRA tax ared deen
participants in the MSC pooling arrangement. The Providers entered into separate
contracts with MSC for this purpose. The Providers have received regular
statements from the MSC listing their payments to, and from, the MSC Gol.

their Medicare cost reports, the Providers reported both their FRA tax payments and
the payments they received from the MSC pool. The Providers respectively claimed
the amount of provider FRA tax each hospital paid to the State as an allowable
expense on their cost reports. The Providers listed payments received from the
MSC pool as Medicaid revenue on their cost reports by reporting MSC poo
payments as a reduction of their Medicaid contractual allowance adjustment.

7KH 3URYLGHUVY DSSHDOV FRYHU ILVRRAG3AHDM&YV HQGLC
Intermediary audited the Providgr[Kindred HospitaltKansas City] FYE August

31, 2000 cost report, and issued an NPR, dated September 19, 2008 ddginal

NPR, the Intermediary made no adjustments with regard to FRA tax expertse, or t

pool payments.

On May 6, 2004, the OIG released a report on its review of 17 Missouridiegpdt
purportedly received the largest MSC pool payments from the Missouri Hospital
Association or MHA® The OIG found that 15 of the 17 hospitals recorded the pool
payments as Medicaid revenue, rather than as a reduction of the FRA tax expense.
The OIG concluded that CMS should instruct the Intermediary to reopen these

" See Providers' Final Position Paper at Exhibit P-16, No. 3.
®See35HYLHZ RI WKH &ODVVLILFDWLRQ RI OLVVRXUL 3URY
OHGLFDUH &RVW 5HSPUOMRY ~ ODMNKH 328* 5HSRUW’



KRVSLWDOVY FRVW UHSRUWY DQG PDNH DGMXVWPHQWYV
refunds, to be offset against the FRA tax expense.

At the instruction of CMS, and pursuant to the OIG report, the Intermediary
reopened the Provid&r [Kindred £Kansas City] FYE August 31, 2000 cost report,

and issued a revised NPR dated September 15, 2@8@justment No. 4 to the
UHYLVHG 135 GLVDOORZHG SWR UHIOHFW WKH
Adjustment No. 5 to the revised NPR disallowed $2,267 in expenses claimed related

to the administration b WKH $VVRFLDWLRQTV nGissk@ a sécknid ,QWHUP
revised NPR for the same cost report, dated October 21, 2004. AdjustmentioNo. 4

WKH VHFRQG 135 DOORZHG WR SFRUUHFW WKH DO
SUHYLRXV H[FHVV UHYHQXH RIIVHW =~ 7KH 3URYLGHU G
have a total Medicare reimbursement impact of $484,728, the amount at issue in

appeal PRRB No. 08717.For FYEs 2001 through 2003, at the instruction of CMS,

and pursuant to the OIG report, the Intermediary audited additional cossrefibre

Providers and issued several NPRs. As with the Prog§iti?R for FYE August 31,

2000, these NPRs offsetting the FRA tax expense by the amount gbgyooents

received to decrease FRA tax.

After consideration of the law, regulations, policy guidelines and the administrati
record, the Administrator finds that the Intermediary correctly treated the MSC pool
payments the Providers received as a reduction of the costs of the FRA tax and
properly offset such payments against the allowable FRA tax expenses.

The history of the Missouri FRA program shows that the State and the Missouri

Hospital Association originally proposed, in 1990, a voluntary contoibbygrogram.

Under this proposal, hospitals would be compensated for some of the uncompensated

care costs with the understanding that hospitals would contribute somefohdise

back to the State to be used to pay the State share of the uncompensated care
payments necessary to draw matching Federal dollars and underwrite some of the

State's costs of operating the basic MedicaR pUDP 7KH 3)5$% % ULHILQJ %|
H[SODLQHG WKDW 38QGHU WKH YROXQWDU\ BRQWULEXW
KRVSLWDOV UHFHLYHG SD\PHQWY LQ H[FHVV RI WKHLU F

+RZHYHU LQ WKH )HGHUDO JRY Hitd @Q&tudtgryv HQD FW I
Contribution and Provider6e SHFLILF 7D $PHQGPHQWYV R234). =~ 3XE /
The Public Law 102-234 required the phasing out of the VoluntaryriGotion

program and established alternative criteria for Medicaid provider assessment or tax
programs. As a result, the State of Missouri enacted the Federal Reimbursement
Allowance (FRA) law, which in complying with the Federal law, imposed a

® Provider Exhibit Pt4-4.



uniformed and broad based tax. This tax did not rely heavily on gpianate

share hospitals contributions and was originally based on patient days, which was
later based on operating revenue. Moreover, because of these changes, the State
concluded that all hospitals would receive disproportionate share payments. As the
FRA Briefing Book explained:

The [DSH] payments were based on a hospital's Medicaid contractual

adjustment and 15 percent of a hospital's Medicare contractual

adjustment. The inclusion of 15 percent of the Medicare contractual

adjustment allowed the payments to hospitals to be structured in such a

way that extreme variation in payments could be avoid&dA's

objective in reviewing the [DSH] payment was to have this

component of the FRA payment system offset the FRA assessment.

**** Under the provisions of Public Law 102-234 some hospitals

EHFDPH 3ORVHUV"™ PHDQLQJ WKDW WHKHLU )53%$ GLV
payments did not exceed their FRA assessments.

7KH 0+$% WKXV LQLWLDWHG WKH 3+ROG +DUPOHVV" SRRO
increased participants due to the Omnibus Budget Reconciliation Act of (OBRA)

1993 attempts to contain the growth of the Medicaid program. These pnsvisio

limited the Medicaid disproportionate share payments to no more than teeotost

serving Medicaid patients and the costs of the uninsured, thus requigir§fdte's

removal of the 15 percent of the Medicaid contractual adjustment in the formula fo
GHWHUPLQLQJ 6W D Whdsed [DSHMsyrXtsL WHen $he 15 percent of

Medicaid contractual adjustment was removed from the [DSH] payment, it was no

longer po LEOH WR DYRLG ZLGH YDULDWLRQV LQ SD\PHQV
OBRA '93 the number of losers increased and M@ RXQW RI ORVYHV LQFUF
Correspondingly, the number of hospitals that volunteered to joinptiaéing

arrangement significantly increased. The Missouri Hospital Association explained:

The enactment of Public Law 102-234 created a dilemma for
OLVVRXULYVY KRVSLWDOV 7KH @hBsEJY¥ndUHTXLUHPHQ

' The FRA Briefing Book at 00165 The FRA Briefing Book also showed the
“Impact on the FRA on the State Medicaid Appropriations: FY 1996" showing
hospital DSH payments of $360 million and Hospitals tax payment of $3i6nmi
(which allows Federal matching of $475 million). 180165. _See als®rovider
Exhibit P-1 showing "How FRA Works" State fiscal year 2002, showing Haspit
Assessments of $463 million, $678 million of Federal matching with the resultan
expenditures of a total of $1,112 million including $311 millimn DSH, $249
million for direct payments, $311 million for hospital care, $181 anillior managed
care, $57 million for 1115 waiver.
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uniform assessment forced some hospitals to pay a tax substantially in
excess of any benefit they would derive from the program. A review
of the federal law led to the conclusion that hospitals could engage in a
pooling arrangement to mitigate the impact of a broad-based, uniform
assessment. Under the pooling arrangement, funds are withheld from
hospitals that are winners under the program. Winners are defined as
hospitals with certain designated Medicaid payments in excess of their
FRA assessments. The withheld funds are transferred to the hospitals
that are losers. Losers are defined as hospitals with an FRA
assessment in excess of their designated Medicaid payments. This
pooling arrangement is voluntary, and not all hospitals participate.

*k%k

In July 1996, because of concerns of the Health Care Financing
Administration about the uniformity of the tax, the DSS converted the
FRA based on patient days to an assessment based on net-patient
service revenue minus Medicaid net patient-service revenue. With this
change in taxing methodology, the number of hospitals paid from the
pool increased from 51 to 71. (The 71 hospitals include those that
received a pool payment to cover their nursing home assessment.) In
SFY 1999, the state began to include Medicaid net patient revenue and
other revenue in its assessment calculation. In SFY 2004, 79 hospitals
received payments from the pdol.

In sum, under the FRA program, the State assessed a provider tax for use in the
Medicaid financing formula, which allowed the State to increase matching Federal
funding and provide higher reimbursement to Medicaid providers. The Midg do
partner with the State in developing sources of revenue for providing uncompensated
and Medicaid care, created the redistribution arrangement on behalf of theeRrovid

to mitigate the impact of the provider tbAs a result of the FRA tax assessment
program and changes in the Federal law which affected the Medicaid DSH formula
and the State's ability to directly mitigate the tax burden, certain Miss@itéls

elected to participate in the redistribution arrangement managed by the Missouri
Hospital Association. This pool arrangement allowed for a distribution of the
increased funding that occurred as a result of the FRA tax based on the provider's tax
burden. The pooling arrangement created a redistribution methodology uncler wh
payment in excess of a hospital's FRA tax assessment would be redistributed to those

1t See Intermediary Exhibit|- 30LVVRXUL +RV S-EERAHBtaNNAR FLDWLRQ
%DFNJURXQG °
12 See Intermediary Final Position Paper at 7.
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Missouri providers that did not receive Medicaid reimbursement in excess of their
FRA tax assessment.

The objective for establishing the system that returned funds to the provideis was
SRIIVHW" RU HDVH WKH VHYHULW\ RI WKH )5% WD[ DVVH
changes in law that resulted in wide disparity in the impact of the taohjaative,
which, in practice, was achieved. This objective, in practice, can be sdba in
computation formula of the remittance advices which shows the FRA obligdtion o
the respective participant and the amount of its Medicaid DSH add-on payithent.
pool payment is shown when the tax burden was not sufficiently eased Dpthe
payment for that periof. The remittance advices show the pool participation
payment was linked to the amount of the FRA tax assessed on the iablhodpital

and the amount of its Medicaid DSH payment. The MHA/MSC remittance advice
recorded the Medicaid add-on (DSH) payment, the FRA tax withheld, andthe p
payment to the provider for that peribdThe pool contributors and pool receivers
were directly linked to, and determined by, the amount of the tax assessmedr and t
amount of the DSH paymett.

Generally, the providers that received a payment from the pool were assessed a FRA
tax that exceeded the Medicaid add-on (DSH) payment amount. Those providers
with a tax assessment amount less than the Medicaid add-on payment amounts were
not adversely affected by the hospital provider tax and were not awarded an
additional payment from the pobl. Thus, for providers receiving a payment from

the pool, these payments were specifically designed to reduce the tax assessment
burden determined by the State.

Based on the foregoing, the Administrator finds that the record shows an integral
nexus and link between the FRA tax assessment program and the pooling
arrangement payments. As the history of the FRA program shows, the State and the

¥ See e.g., Intermediary Exhibits 1-13, I-14, 1-15 (MSC remittance adyjce
Intermediary Exhibit I-17. Attachment 1.

' Seeld. As noted above in Provider Exhibit P-1, the total amount of DSH payment
expenditures by the State was less than the amount of the FRA assessments. Thus, it is
reasonable that the pool participation payment to an individual hospital may not result in
a dollar for dollar recovery of the tax burden incurred, but rather reduce the tax burden.

> See also e.g. Provider Final Position Paper, at 10. ( "The reasons the hospitals
needed to join in this voluntary association was that the State's distribut
mechanism of the additional Medicaid funds realized from the FRA tax assessment
and the resulting Federal match was not equitable to all hospitals.")

' See e.g., Intermediary Exhibits 1-13, 1-14, 1-15 (MSC remittance adhice
Intermediary Exhibit 117-Attachment 1.
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Missouri Hospital Association were long partners in working together to seek
financing for Medicaid and uncompensated care individuals. Because of Federal law
changes, the State's Medicaid DSH payment to a respective provider couldeto lon

be guaranteed to directly track a provider's FRA assessment. The FRA tax amount
was assessed broadly based on all revenue (both operating and other) and unrelated to
the Medicaid DSH payment. No longer did the FRA tax assessment weigh more
heavily on the hospitals receiving significant DSH payments therefore cahging
MHA's establishment of the pool to accomplish what State law no longer Suild.

for the FRA tax assessment and the Federal limitations placed on such tax funds and
Federal limitations placed on the mitigation of the burden by DSH paynibats,
pooling arrangement at issue in this case would not have been created by th
Missouri Hospital Association. Likewise, the record shows that the FRA tax
assessments and the payments of funds derived directly and indirectly from that tax
through the DSH payments drove the pools payment methodology.

Therefore, the Administrator finds that payment from the pool must be used to offset

the tax assessment. The reasonable cost rules require that a provider be reimbursed

the costs actually incurred. In this case, the actual costs incurred are properly
determined with respect to the tax assessments once the related pool payment is
recognized and offset. Similarly, the regulation at 42 C.F.R. 8413.98(8][2tates

that refunds of previous expense payments (such as FRA taxes) are reductions
(offsets) of the related expense, just as other income (the pool payment) should be

used to reduce the related cost (the FRA tax assessment) under 82302.5 of the PRM

A reduction to the amountSDLG IURP WKH SRRO™ LV UHTXLUHG XC
principles which allows only the costs actually incurred under §2302.4 ¢fRM as

WKH 3RWKHU LQFRPH’" UHF HL ¥dbGthée FRAPta\akddsSRM.O ZDV EH

In addition, contrary to the Providers' assertion, the payments to thegowt be
considered donations or unrestricted grants from one hospital to another hobpital.
Administrator finds inter alia, that the contribution was not unconditiord| tus,

cannot be considered a donation. The record shows that the pool it$elfieno
individual hospital, calculated the contribution amount based on a f@rrible
contributions by the hospitals were driven or conditioned by the uimatgrly
mechanism whereby the hospital was assured that it would have some relief overall
from the FRA tax assessments if needed. Overall, the pool also ensured cooperative

7 As stated previously, "For services reimbursed on the basis of actual cost, the
Medicare program's clear intent is to pay the "net cost of covered services." Inherent

in the definition of "net costs" is the concept that expenses must be reduaeyg by
UHODWHG LQFRPH HDUQHG « IRUP F[seeQWwhefi @& HYDLO R
Medical Center (New York, N.Y.) v. BlueCross BlueShield Association/Empire
Medicare Servies PRRB Hearing, Dec. No 2006-D29; Intermediary Exhilit I-
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compliance and agreement with the tax assessment that allowed for the matching
Federal funds benefits and increased Medicaid payments overall. Thus, the payment
to the pool cannot be considered unconditional and, hence, a donation.

Further, the OIG Report released May 6, 2004, also found that other fundopaid

WKH SRRO DV WKH 3SRRO UHGLVWULEXWLR@RRRXQWV"™
were not included in the IRS Form 1099 released annually by the Missoucaitkedi

Department of Social Services. The Administrator finds that, while treated as

Medicaid revenue by the Providers, there was no evidence that the pool paysen

shown as Medicaid revenue through the IRS Form 1099 reporting protesss T
IXUWKHU FXPXODWLYH HYLGHQFH WKDW WKH 3SD\PHQW
operating revenue as originally claimed and, but rather a payment to offset the burden

of the FRA tax and, consequently, a payment that reduced the costs incurrdidefro

tax under reasonable cost rules and princifiles.

In sum, the Administrator finds that the Intermediary properly reved H 3URYLGHUV
Medicare cost reports to identify improper classification of payments and ensure the

LOQWHJULW\ RI WKH OHGLFDUH 7UXVW )XQG SBH\ RHHAWDW L Q
as offsetsDJDLQVW WKH 3URYLGHUYY DOORZDEOH WD[ H[SHQ

'8 The Administrator notes that the Board found, based on the OIG Repo@MBat
determined after ten years of review, that the arrangement under Medicaid rules did
not violate the hold harmless provision of 42 CFR 433.68(f). HowekierOIG

Report stated that: "CMS and the State ultimately arrived at a compromise for
Medicaid purposes in December 2002. As part of the agreement, the State agreed to
change its financing formula." Thus, while not having a conclusive bearirtigion

case, it would not be accurate to state based on the OIG Report summary, that CMS
concluded that the arrangement did not violate the Medicaid hold harmless rule.

¥ The Administrator notes that such offsets should only include positive pool
payments from the fund to the Providers and not pool contributiong.rSae8084.
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DECISION

The decision of the Board is reversed in accordance with the foregoingmopinio

THIS CONSTITUTES THE FINAL ADMINISTRATIVE DECISION OF THE
SECRETARY OF HEALTH AND HUMAN SERVICES

Date: 11/20/09 /s/
Michelle Snyder
Acting Deputy Administrator
Centers for Medicare & Medicaid Services




DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop: $2-26-12
Baltimore, Maryland 21244-1850

CENTERS FOR MEDICARE & MEDICAID SERVICES
CENTER FOR MEDICAID & CHIP SERVICES

Charles Greenberg

Director of Hospital Finance and Waiver Programs
Health and Human Services Commission

4900 N. Lamar Boulevard

Austin, Texas 78751

Dear Mr. Greenberg:

On September 21, 2018, the Centers for Medicaid & CHIP Services (CMCS) sent questions to
the State of Texas requesting information about how the state is financing the non-federal share
of several Medicaid payments. In light of previously expressed CMS concerns regarding the
state’s financing and the August 7, 2018 decision from the Department of Health and Human
Services’ Departmental Appeals Board, CMCS has requested this information to ensure the state
is financing its Medicaid program consistent with federal requirements and is exercising program
oversight necessary for ongoing compliance. Please provide a response within 30 days of
receipt of this letter.

On November 16, 2018, the state provided information regarding health care-related taxes in
Dallas and Tarrant counties that have replaced impermissible financing. Based on CMCS’
review of this information, the Dallas and Tarrant county taxes appear to meet the broad-based
and uniformity requirements at section 1903(w) of the Social Security Act (the Act) and
implementing regulations at 42 CFR part 433. Further, the use of such funds to finance certain
Medicaid payments, as described in the information provided, does not appear to constitute a
hold harmless arrangement prohibited by section 1903(w) of the Act and implementing
regulations. To the extent CMS discovers at a later date that these financing arrangements do, in
fact, violate federal statute and regulation, CMS may take action to enforce compliance.

We appreciate the action taken to replace impermissible arrangements in Dallas and Tarrant
counties. We hope that this progress will now allow the State and CMCS to timely address the
permissibility of other financing arrangements throughout the state and related state oversight.
In its November 16, 2018 response, the state indicated it would respond at a later date to CMS
requests regarding these additional concerns. Recently, the state notified CMS that it plans to
conduct a state-wide survey to obtain information regarding the financing mechanisms in other
local jurisdictions. We understand that the state is initiating this survey during the week of
December 10, 2018.
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In addition, the state provided CMS an analysis of a proposed structural change that you believe
could alleviate any concerns beginning October 1, 2019. CMS is now reviewing the information
the state provided and will respond as soon as possible.

Thank you again for the recent information. We look forward to obtaining the remainder of the
information previously requested on September 21, 2018, including the state’s detailed plan and
timeline outlining corrective action for any impermissible financing arrangements that may be
currently in use. CMS recognizes that corrective action may require consideration by the Texas
legislature, which will convene in January and only meets every two years. Therefore, we are
asking that the State submit this information and plan within 30 days of receipt of this letter,
which CMS will view as evidence of a good faith effort by the state to resolve these outstanding
concerns. Such a good faith effort will be taken into consideration as CMS weighs the need for
further compliance action, including but not limited to further deferrals or disallowances in

counties where CMS has completed a financial management review (FMR) or initiating new
FMRs.

Please be reminded that CMS expects all financing arrangements in Texas to comply with statute
and regulations and remains committed to working with the state to ensure compliance.

CMS continues to be available to provide technical assistance to the state as necessary. Please
contact Kristin Fan should you have any questions or need assistance.

Sincerely,

oy € Ao/

Mary C. Mayhew
Deputy Administrator, Director

cc: Bill Brooks, Associate Regional Administrator, Dallas
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August 23, 2019

NOTE TO RORY HOWE

Re:  Missouri Federal Reimbursement Allowance (FRA) Tax Program

You have asked whether the contents of an August 2, 2019 letter from the Director of the
Missouri Department of Social Services to the Center for Medicaid and CHIP Services (CMCS)
Acting Director (state’s letter) affects our previously expressed agreement that CMS reasonably
could conclude that the Federal Reimbursement Allowance (FRA) health care-related tax
program in Missouri includes a hold harmless arrangement under 42 C.F.R. §433.68()(3),
because the state imposes the tax and provides for payments that directly guarantee to hold the
taxpayers harmless for all or any portion of the tax amount. As discussed below, the state’s letter
does not affect our position.'

42 C.F.R. §433.68(f)(3) provides, in relevant part, that a hold harmless arrangement exists where
the state imposing the tax provides for any direct or indirect payment such that the provision of
the payment directly guarantees to hold taxpayers harmless for all or any portion of the tax
amount.” In preamble to a 2008 final rule amending this provision, CMS affirmed its
explanation in preamble to the proposed rule that “[a] direct guarantee will be found when a
State payment is made available to a taxpayer or a party related to the taxpayer in the reasonable
expectation that the payment would result in the taxpayer being held harmless for any part of the
tax.” 73 FR 9685, 9695 (Feb. 22, 2008) (confirming preamble statement in 72 FR 13726, 13730

(Mar. 23, 2007)).

As we understand it, Missouri imposes a tax of less than 6 percent of revenue, separately for
inpatient and outpatient hospital services. These taxes support fee-for-service (FFS) add-on
payments for hospital services and increased managed care capitation rates that support increased
payments for hospital services. There is a voluntary “FRA pool” program operated by the
Missouri Hospital Association (MHA) into which participating hospitals pay amounts from their
stream(s) of payments that are supported by the FRA tax. The MHA then applies an FRA pool
payment methodology to redistribute these amounts among the participating hospitals using a
formula that we understand takes into account the hospitals’ volume of care furnished to
Medicaid beneficiaries and the uninsured. Although the MHA-published “FRA Tutorial”
document that you supplied® asserts that “[f]or various reasons, the amount of the tax paid by
each hospital bears no direct relationship to the amount of FRA-funded payments it receives for
treating Medicaid and uninsured patients,” in the same paragraph, the MHA explains that the

! We are also attaching the state’s letter to the transmittal e-mail for this Note.

? The regulation also provides that a hold harmless arrangement exists where the provision of the payment indirectly
guarantees to hold taxpayers harmless. Whether there is an indirect guarantee is determined under a two-prong test,
which the subject Missouri tax appears to satisfy because it is less than 6% of taxpayer revenues. See 42 C.F.R.

§433.68(D(3)()(A).

* We are also attaching the “FRA Tutorial” document to the transmittal e-mail for this Note.
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FRA pool program collects and redistributes “only what is needed to ensure that no pool
participant pays more in FRA tax than it received in FRA-funded payments,” FRA Tutorial, at 2.
This is consistent with a publicly available statement by the MHA Vice President of
Governmental Relations that,

the pooling arrangement redistributes some FRA-funded payments so that participants in
the FRA pooling arrangement are not financially harmed by the FRA program. By
insulating pool participants against financial loss, the pooling arrangement enables
industry concurrence with the state’s use of provider taxes, which generates more funding
than likely would be possible under alternative scenarios.’

Notably, these characterizations of the FRA tax program by the MHA are also consistent with
the state’s own statements, including a state program assessment that describes the MHA-
operated FRA pool program as an “attempt to make the tax closer to budget neutral for hospitals™
involving “efforts to compensate hospitals for their costs attributable to the FRA assessment.”

A graphic depiction of the FRA fund flows reflects that an “[i]ntention of [the] voluntary MHA
pooling arrangement is participation of all FRA paying hospitals,” and explains that, “[t]o net out
the FRA paid with the payments received, MHA reimburses providers that receive less in FRA-
funded payments than they pay [in FRA taxes.]”¢

We understand CMCS-Financial Management Group to believe that, because of the MHA -
operated voluntary FRA pool program, the state’s payment of FFS add-ons and increased
capitation rates supported by the FRA tax to increase hospital payments directly guarantees to
return to the taxpaying hospitals all or a portion of their tax amounts. The state counters that it is
not involved in the MHA-operated FRA pool program in any way; the state is not a party to the
FRA pool agreement (which takes the form of a memorandum of understanding (MOU) between
the MHA and each participating hospital) and “in no way directed either party as to [the] terms
[of the MOU].” “The non-involvement of the State.” argues Missouri, “in itself should satisfy
CMS that there is no hold harmless violation.” State’s letter, at 1.

We do not think it is dispositive that the state itself is not directly involved in setting the terms
of, or administering, the FRA pool. In preamble to the proposed rule that preceded the February
2008 final rule on health care-related taxes, CMS stated that a direct guarantee would be found
“when a state payment is made available to a taxpayer or a party related to a taxpayer (for
example as a nursing home resident is related to a nursing home), in the reasonable expectation
that the payment would result in the taxpayer being held harmless for any part of the tax.” 72 FR
at 13730. In final rule preamble, CMS explained that it chose the term “reasonable expectation™
because “state laws were rarely overt in requiring that state payments be used to hold taxpayers
harmless.” 73 FR at 9694. By its own statements, Missouri is aware of the availability of the
FRA pool program to hospitals subject to the FRA tax, and shares (or at least is aware of) an

* Daniel Landon, “Missouri’s Hospital Provider Tax Pooling Arrangement,”
https://web.mhanet.com/article/4387/Missouri&2 1 7sHospital-Provider-Tax-Pooling-
Arrangement.aspx7articlegroup=2663, June 1, 2016 (accessed Aug. 19, 2019).

* Missouri Department of Social Services, “Rapid Response Review — Assessment of Missouri Medicaid Program
FINAL REPORT,” p. 22, https://dss.mo.gov/mhd/mt/docs/mhd-rapid-response-review.pdf, Feb. 11, 2019 (accessed
Aug. 19, 2019).

5d.
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“Intention” that all such hospitals should participate in the FRA pool so that they can be
reimbursed if their increased Medicaid payments supported by the FRA tax are insufficient to
compensate them for their FRA tax costs. Although we do not know whether all hospitals
subject to the FRA tax in fact participate in the FRA pool, we would expect that any hospital that
does not participate receives sufficient Medicaid payments for inpatient and outpatient hospital
services that the hospital is reasonably confident that it receives its tax cost back without need for
the FRA pool’s redistribution mechanism. There appears to be a “reasonable expectation™ that
the taxpaying hospitals — whether directly through their Medicaid payments or due to the
availability of the FRA pool program — are held harmless for at least part of their FRA tax costs.

We believe the foregoing suggests a significant probability that the agency would prevail in the
event of an administrative or judicial challenge to a final agency determination that the Missouri
FRA arrangement constitutes an impermissible hold harmless under 42 C.F.R. §433.68(f)(3).
We note that the agency’s position could be marginally stronger after publication of the
forthcoming Medicaid Fiscal Accountability Rule (MFAR) proposed rule, CMS-2393-P, the
most recent draft of which includes a proposed clarification of existing CMS policy that,

[a] direct guarantee will be found to exist where, considering the totality of the
circumstances, the net effect of an arrangement between the State (or other unit of
government) and the taxpayer results in a reasonable expectation that the taxpayer will
receive a return of all or any portion of the tax amount. The net effect of such an
arrangement may result in the return of all or any portion of the tax amount, regardless of
whether the arrangement is reduced to writing or is legally enforceable by any party to
the arrangement.’

To the extent this proposed change to regulation text clarifies current CMS policy that is itself
adequately supported by existing statutes and regulations — which we believe to be the case — the
publication of this clarification in the MFAR proposed rule effectively will constitute guidance
and will further illuminate CMS” understanding of the existing statute and regulations even
before an MFAR final rule is issued or takes effect. However, to the extent an adjudicator
concludes that the “clarification™ in fact represents a substantive change from the requirements
of the current statute and regulations, the final rule must take effect before the new interpretation
would carry any force, and it likely would not apply to retroactive periods. With respect to the
“net effect” standard in the draft MFAR proposed rule, we note that the Departmental Appeals
Board previously has endorsed this standard in upholding CMS’ finding of an impermissible
hold harmless under a similar test applicable to provider-related donations (and also endorsed
CMS’ examination of “reasonable expectations™ concerning the existence of a hold harmless).
See Texas Health & Hum. Servs. Comm’n, DAB No. 2886 (Aug. 7, 2018).*

” Draft proposed 42 C.F.R. §433.68(f)(3).

¥ With regard to the closing point in the state’s letter about the applicability of 42 C.F.R. §438.6 and the
characterization of the payment arrangement between the state and the managed care plans as a “directed payment,”
my colleague, Sherry Lynn Burke, is working with the Division of Managed Care Plans in connection with CMS’
response.
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Please contact me at Jeremy.Vogel@hhs.gov or (202) 205-8778 if you have any questions or

concerns.
4
Jeremy Wogel

Attorney, CMS Division
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July 29, 2020

Todd Richardson, Director

MO HealthNet Division

Department of Social Sengs
Broadway State Office Building

PO Box 6500

Jefferson City, Missouri 65102-6500

Dear DirectoRichardson:

Thank you for your letter dated August 2, 2019 communicating your position as to why the
Federal Reimbursement Allowance program in Missouri does not violate federal hold harmless
provisions. | appreciate your feedback and continued engagement on this important issue.

$V \RX DUH DZDUH GXULQJ WKH PRVW UHFHQW DFWXDULDO U
capitation rates, the Centers for Medicare & Medicaid Services (CMS) became aware that

Missouri is using revenues derived from its Federal Reimbursement Allowance (FRA) tax

program as the source of the non-federal share for its rates. Consistent with our July 19, 2019
telephone conversation, CMS is concerned that those funds may constitute an impermissible

source of the non-federal share.

As we understand the arrangement, Missouri imposes a tax of less than 6 percent of net patient
revenues on hospital services (inpatient and outpatient). These revenues provide the state with
the source of funding for the non-federal share of payments for hospital services and increased
managed care capitation rates that support increased payments to hospitals. A voluntary FRA
pool program operated by the Missouri Hospital Association (MHA) then redistributes tax
collections among the participating hospitals. While we appreciate the information provided in
your August letter, we remain concerned that this pool arrangement appears to ensure that
participating hospitals are held harmless for all or a portion of their FRA tax, which would
violate section 1903(w)(4) of the Social Security Act and implementing regulations in 42 CFR
433.68(f)(3).

As discussed in our July 2020 phone conversation, you indicated that the state will ensure that

the current pooling arrangement ends by the end of the contract rating period ending June 30,

2021 and that all hospital reimbursement is financed and paid in accordance with all applicable
federal requirementsWe appH FLDWH WKH VWDWHTV FRP mhatWwternd@wWw DQG D
this time to utilize our limited financial review resources to conduct an in-depth examination of

the pooling arrangement to quantify any possible overpayments through contract rating year

2020 (ending June 30, 2020). However, please note that nothing precludes CMS from



recovering the federal portion of any overpayments from Missouri, including for contract years
through 2020, should CMS or another oversight entity (such as the Department of Health and

Human Services Office of Inspector General or the Single State Auditor) quantify overpayment
DPRXQWYV UH O D WHuDMelit&d ®Pticihg Rroahberfiént or FRA tax.

CMS is also in the process of publishing additional guidance on state directed payments, parts of
which are expected to further clarify some provisions of guidance published in the November
2017 Informational Bulletin on state-directed payments. Therefore, CMS requests that the state
revise future contracts and rate certifications to transition the increased funding for Medicaid
hospital stays under the current Full Medicaid Pricing arrangement into a state-directed payment.
CMS is committed to providing technical assistance on this topic as discussed during recent calls
between our staff.

| want to again thank you for your commitment to resolving longstanding concerns and for your
collaborative approach in finding a workable solution moving forward that ensures the Full
Medicaid Pricing arrangement and FRA tax meet federal requirements. Should you have
additional questions, please contact Rory Howe for tax issues at 410-786-4878, and Alissa
DeBoy for managed care issues at 410-786-1699.

Sincerely,

Calder Lynch
Deputy Administrator and Director
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INITIAL DOCUMENT AND INFORMATION REQUEST
(10/1/20 — 09/30/21)
Please refer to Control No. HEM-2023+FL-01-D in all correspondence.
Please submit the requested materials by M22ct2023.

Section 1902(a)(6) of theocial Security Acfthe Act) 45 C.F.R. 8§ 75.364, 42 C.F.R. § 433.74,
and 42 C.F.R. part 438 include requirements related to CMS’ authority to request aecbrds
documentation related to the Medicaid program. In particular, 42 C.F.R. 8§ 433.74(a)srequire
that states, “must also provide any additional information requested by tietaBeoelated to

ary . . . taxes imposed on . . . health care providers,” and the “States' reports must present a
complete, accurate, and full disclosure of all of their donation and tax programs and
expenditures.” 42 C.F.R. § 433.74(d) specifies that a failure to complyeygbrting

requirements may result in a deferral or disallowance of federal finaactadipation.

Please provide the followingdocumentation:

1. State, units of local government, cities, and counties’ laws, regulations, gusdeline
and instructions to local governments and providers on the subject of health care-
related taxesSpecifically:

a. All state, units of local government, cities, and counties’ laws that authorize
the Local Provider Participation Funl$?PFs)health cargelated taxes.

b. States policies and procedures related to intergovernmental transfersngicludi
intergovernmental transfers funded lBPFs

c. Written procedures from the state or units of local government, cities and
counties for assessing, collectjagpd expending§PPFtax revenues.

2. A list of Medicaid paymenta/herethe source of the ndiederalshare idinanced by
LPPFsrevenue.
a. Also, include with the listhe location of the state’s approved Medicaid
payment methodology.

3. Alist of units of local governmemcluding but not limited taities counties, and
hospital districtghat usd_PPFsas the source of nefiederal share for the Medicaid
payments identified in request number 2.

4. A list all providers and their locations including amounts of all revenues collected
usingLPPFsfor Federal Fiscal Yed&022. The list of providers and their locations
should also include their respective cities and counties that the local government
entities imposed LPPF taxeSso include the following:

a. The amounts each provider received in Medicaid payments funded by LPPFs
in the State Directed Payment Preprints.

b. Indicate the total number of LPPFs currently in operation in the State of
Florida.

c. Indicate what providers are in which LPPF.
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d. Thetax amounts that each provider paid into the LPPF.

e. The total amount of tax collected by each LPPF.

f. The total amount of tax collected by all LPPRFgossible, please provide all
this information in Excel format.

g. The basisi.e. hospital net patient revenues, discharges, upon which the
governmental entity levies taxes in the LPPF.

h. The tax rate or rates that each provider is charged in the LPPF.

I. The permissible class or classes upon which the LPPF taxes are imposed as
defined at Section 1903 (w)(@j the Act and 42 C.F.R. 433.56.

] Anindication, for each LPPF, if the tax imposed is brbaded as described
at Section 1903 (3)(w)(B) of the Act, uniform as described at Section 1903
(w)(C) of the Act, or has a waiver of the brelzased and uniformity
provisions as described at Section 1903 (w)(3)(E)(i) of the Act and
implementing regulations at 42F.R. 433.72.

k. For each permissible class taxes, the 6% test as describedChly. B2 433.68
MH(3)(H)(A). The State should calculate the test for each permissible class
separately. The Staghould calculate the test as follows: add together all of
the health careelated taxes operating within the state, including those
imposed by units of local government, and then dividing that by the net
patient revenue of the entire permissible class.

I. Alist of programs funded by the LPPF as well as their authorities including,
but not limited to statdirected payments, state plan supplemental payments,
and payments made under a Section 1115 demonstration.

m. For each provider included in an LPPF tax, a comparison of the amount that
the provider is taxed with the amount of payments, including Medicaid
payments, funded by the LPPF.

n. For each locality as applicable, a description of any purpose for which LPPF
revenue is used other thtor the nonfederal shre of Medicaid payments.

5. The universe of paid expenditures using intergovernmental transfers funtde@® by
for eachMedicaid payment in request number 2. This universe should include date of
payment, date of service, provider name and location, provider Medicaid number, and
payment amount.

Please respond to the following questions:

6. Does all or any portion Medicaid payments to the providers vary Isaselgion the
amount of the total tax payment?

7. Recently, CMS has become aware that other states have similar hospital tax
arrangements in connection with which there appear to barmaeged agreements to
redirect Medicaid payments away from Medicaid providers serving a higarnage
of Medicaid beegficiaries to hospitals that do not participate in Medicaid or that serve
a low percentage of Medicaid beneficiaries. Florida’s LPPF tax structdnmedia
reports indicate that the Florida LPPF arrangement may be similar to otksr sta
arrangements thappear to violate federal requirements. To date, Florida’'s Agency

2
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for Health Care Administration (AHCA) has been unable to provide assurance that
there is not an arrangement to redistribute Medicaid state
directed payments.

Such arrangements could cange a prohibited hold harmless arrangement as
described at section 1903(w)(4) of the Social Security Act and feder#htiegLat

42 C.F.R. 8 433.68 (f). Is théate aware of any agreements or arrangements
involving the redistribution of Medicaid payments among providers, including those
with the purpose to ensure health care providers are not financially harmed by the
health careelated taxassociated with the LPPF tax progfam

8. If yes, please provide us with any information that you may have, including copies of
any written agreements or other documents describing how the redistributks) wor

9. Has the state communicated with its providers regarding such redistribution
arrangemets? If so, please describe the communications.

10. Has the state communicated with its providers regardinfgttezal requirements
prohibiting hold harmlesarrangement If so, please describe the communications.

11.Has the state communicated with any third parties regarding the redistribution
arrangement If so, please describe the communications.

12.1f the state isnot aware of any redistribution arrangements, have providers informed
the state that such redistribution arrangements are not in place?

13. Thestate certifies to CMS on its quarterly Form Cl@&that its sources of non-
federal share meet applicable federal statutory and regulatory requiremeatse P
describe what oversight the state conducts to ensure the use of LPPF revenue as a
source of norfederal shareneets federal requiremefts

14.Based on the responses to these questions regarding possible redistribution
arrangements, CM®ay ask additional questions andfoakeadditional requests for
information from the tmte.Additionally, CMS intends to communicate directly with
individual health care providers to obtain additional information regarding the LPPF
tax program and possible redistribution arrangements. CMS intends to keep AHCA
apprised of any direct communicatiasth providers.
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Financial Management Group
Division of Financial OperationsEast

February22, 2023

Thomas J. Wallace

Deputy Secretarfor Medicaid
Agency ofHealth Care Admiistration
2727 Mahan Drive

Tallahassee, FL 32308

Re: Notification of Financial Management Review Use of Local Provider Participation
Funds as a Source of the noedEralShare Control Number EG-M-2023+L-01-D

Dear Mr. Wallace

Thepurpose of tis letter is to notify you thathe Centers for Medica& Medicaid Services

(CMS) will perform a Financial Management Review (FMR) which will take place over the next
several months. The review will focus Bloridas use of revenues derived from its Local
Provider Participation Program (LPPF) tax program as a source of tHederal sharef

Medicaid paymentsIn conjunction with the September 29, 2022 approvaleMbdicaid
Managed Care State Directed PaymenBRSfor FederalFiscal Year(FY) 2022,
(FL_Fee.lIPH.OPH4_Renewal 20211001-20220930), CMS issued a companion letter to the state
identifying concers that the LPPF tax programay not comply with certain health caedated

tax requirements in section 1903(4) of the Social Security Act and implementing regulations
in 42 CFR 433.68(f)(3). The companion letter also informed Flaid2MS's intent to conduct

the FMR described in this letter durifly 2023.

As we understand the LPPF arrangement, twengycities or counties impose health care-
related taxes on gross or net inpatient and/or outpatient hospital service revenaie af less
than six percent. These revenues provide the state with the source of funding for féreenaln-
share of payments for hospital services that support increased paymentstadshédpcently,
CMS has become aware that other states have similar hospital tax arrangementsatioconn
with which there appear to be paeranged agreements to redirect Medicaid payments away
from Medicaid providers serving a high percentage of Medicaid beneficiariespitetothat do
not participate in Medicaid or that serve a low percentage of Medicaid benefididoieda’s
LPPF tax sucture and media reports indicate that the Florida LPPF arrangemene rsiayilar
to other states’ arrangements that appear to violate federal requirementte, Fialala’s
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Agency for Health Care Administration (AHCA) has not provided CMS withsamance that
there is not an arrangement to redistribute Medicaid state directed payments.

Theobjective of thi=FMR is to examinewvhether thestatés source of noriederal share
including the LPPF tax programmomplies withFederal statute amggulations.At this time, we
expect this review will be performed remotely, however, if there is a need fanesite work
related to this review, we will advise you and coordinate ansiteractivity.

We will reviewthe LPPRax program associated wifiscal quarters beginning October 1, 2021
and ending September 30, 202&tached to this letter is a preliminary information request list.
This list is not allinclusive, and we may request additional information necessary esvibes
progresses. Of note, we also anticipate requesting additional informationydn@actl

individual health care providers throughout the course of the review. Please provide the
requested materials and responsebibych 22, 2023 We request allnformation be provided to
us in electronic format via email or through the usa sécure networBOX. CMS will grant
state staff providing requested documentation access to BOX. CMS has obtainectaont
support to assist us with this reviewhe ontractor is the National Opinion Research Center
(NORC). The NORC team will be involved with all aspects of this review

We plan to conduct an entrance meeting and start our review work during the Wéssiclofg
2023. Please respond to this letter with your availability during this period andgeolraison
to coordinate with us on this review. We will contact your staff to coordinate meeiigin
information, and to hold any discussions relating to this reaiew progressesit the
completion of the review, we will schedule an exit conference and provide thénstateahce to
respond to any potential findings or observations prior to development of a draft Mfjeontill
consider the state’s input in preparation of the draft repe.anticipate the issuance of the
draft report to the state by the end of calendar year 2023. The state will the30lthaes to
formally respond to the draft reporAfterwards a final report will be issued that will imporate
the statks response to any findings, observations, and recommendations including CMS
comments to the state’s response.

If you have any questions or concerns about our review, please contact Ricardo Hothgah, B
Chief, at 212-61&424, emaiRicardo.Holligan@cms.hhs.gper Sichey StatonFinancial
Analyst,850-878-3486, emaidney.Staton@cms.hhs.goRlease refer to control number £EC
FM-2023FL-01-D in all correspondence. Additionally, please include our contractor, NORC, at
MedicaidFMR@norc.orgn all email correspondence relating to this revide appreciate

your assistance in this review.

Sincerely,

Robert Lane
Director
Division of Financial Operations East
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<4 ilmtl!d ;g-.al_?'.te  care-related taxe;,-*w"muw I *.t*s.f mm as lhat ?”“‘Ef"f:dmﬁ’ o
L7 e v prais) ;L. 2.1 A discussion of’ PO IRaTY: “ela fi , af egtabli e -
3, tragsferred et or certitied by units of ¢ puplic mo:;:z_tgupédﬁchgﬁ??gs M o ty a Secretar 'g!e siatitte ..

5 memmemm‘fhﬁmsmasﬁfesm + Areatment afpmidémmddmﬁ T ahq 'ar‘mé
T share of Medicaid, unléss'thie - & and hedlth care-elb ;
L3 transferred funds are derived from
vogid 4 _..r,: Y - and the implemenifing
i doriations oF taxes that would not : ﬁ  provisions Mlnw&._t% vy

N otherwise be recognized for Federal | - B ;é-';._.im?{ -;'* it re; donations. =
% maiching purposes, This provision . . - General Rale [0 3 Bdpeanr Ll Seeuon:mtwnaltﬂloﬂhe aet““"*" e
-3 :ggl:es regardless of whether the umitof *  :Section 1903{“](1}.01' thie' Kt prni'i\ﬂes deﬁms “health care-rn‘lnlzd!nxu"‘

ramént transferring the money is " ihat, affective January 1; 1982 before - - those taxes that are telat!d toz{t
alsoahea!th?ampﬁder * i f{ calculatlngthe tofF!P.oeﬂain'; ‘Health care'itoms of zuhe_ o
oy Funds Ig::f erted from an;:i 1:"" ““i o1 révenues received by a State mllfhe i ‘-Mpﬂ;wigiou of such-jtems or 3 s (3) 5 -
State I:'l'd b t%zve‘mtzlt:nt w Gt are n_o ‘deducted from the Statt’s medical - "*1' "%Ia :the a“thnrny 10 M h!an'h gare '~
m‘;}ﬁ v dy ﬂrmsn g ?rfer&nd t _‘apsistance expenditurés: The: revenues ;“ilems of services; of {4) the payment f’or-
o health car d o, v;_tm_a o o be dedutted arg aa follows:! * : -}, ~=¢‘amch items or services, 55 gt iy
or health care-related tax, ™. o ) i'
Censequently, until the Secret ado ts . Donations mads by health p promders and In gecordasce wi secfion 190&[“:} o

8 mont ol theAct.wemdeﬁnlnglhe ferm
- regulations chenging the tieatment of .. " “entities related Yo providess (except. . 4 oiblc hoalth S atod i g g
intergovernmental transfer, States may *. - for bona fde donationa and, subject ;. Jg‘mi’ ﬁme 4 dm““‘" ted ;ﬁs
cantinue to use, as the State share of .. 10 a limitation, donations made by e wh?uhm >b'° adeh n?r&!d‘u:if e
medical asdistance expenditures, .. sproviders for the direct costs of - dre broad-based taxes, uniformly

h-ansfermd ar cerﬁred fuﬂds derh’ed p . ﬂutstaﬁoned ensibllny Workm)‘ i .f" ...: 'appliEd Eﬂ 8 01&!3 Df henlth m ilam!h _-_ ;
from any governmental source {other '

oF providers {as specifiedin
“mpermissible health care-related taxes; - " sarvices Ny
“than impermissible taxes or donstions - and Untif October 3; 1986, péimissible - m&iqﬁ?ﬂ ]taagaazfptz;eﬁ‘a}e 91:3533 .
derived at’ van“ousthpaxl'is oli’ 1the Btate | - " health care-related taxes that ex me& - for the e & TP pmgmm .
go;ﬁmment o e o Ly ﬁ @ specified lmil, =572 o520 2 for which HECFA Bas granted a waiver, |
or 1o the enactment of Public Law T _ Wﬁa
102-234, regulations at 42 CFR 433.45 B i important to natal&ai the newy .+~ Health care‘related texes that do nut _

L)
YW
.‘t?ﬁ

lingated tabl £ State statutory reguirements apply to sl! + = = sheet thess requireipenis are
gf,;:.f:a; p:ncf:lg;?u;fmsa?or 2 .e .. -impermissible providervelated - =*' “impermisaiblehe th care-reia%ed
. prov,iaion of that rule was that public ‘, " donations and health care-felated tax LY baxes” < T vl e

and private donations could be used es - ‘Tevenues received by State or local - ! <= As sp cified in seciion .~ : . :
- & State’s-share of financial perticipation = governments, without consideration of - @m {w}[l}[C}[n} of the Act, these

. .in the entiré Medicaid pfogram. Ag .. .. the use of the funds. I a State levids s visiona dpply to revenues raceived
r:ente Snire re it:tl sly, prg siatufBf - tax on hospilals that iz itnpermissible: * *- by a Blate on or after Janvary 1, 1992
“provisions u!f Pusli%c w 102~-234 do not . ‘under section 1903(w) of the Ast, and - i1, {excapt for certain donations and taxes N

include restrictions on the use of public  deposits the revenues in & sccount ** *. permitied under a transition period,
funds as the State share of financial ~ - designated for some purpose other than ' which are subject to a Hmit). Revenues
 participation. Therefore, the provisions  Medicaid funding, the statute requires -7 recsived by States prios to January 1, -
- of § 433.45 that apply to public funds as  that the funds be offset from Medicaid '~ 1992 ars not subject to these statutory -
the State share u?ﬁnancial participation expendltures even though the State is _:' * provisions. Inn addition, since these
have been retained but redesignated az - not using the revenues as its share of " provisions restrict the receipt of taxes
§ 433.51 for consistency inthe *- -+ ~ Medicaid expenditures for FFP - . and donations, they do not apply to
organization of the regulations. = - - - purposes. For this purpose, the statute - expanﬂitum that are made on or afier
The provisions of Public Law 102—234 “qreats the State, and units of local - . " January 4, 1082, that are funded b}r these '
apply to all 50 States and the District of - government within the Stais, ez & single. pre-Januery 1, 1992 revenues. -
Columbia, but not to any State whose - - entity. The fact that the funds were nut * .- We are revising subpart B in 42 CFR
entire Medicaid progran is operated - ‘received directly by the Medicald - -, part 433 to incorparate the statutory
- under a-waiver granted under section - - sgency does notslter the statute’s - - prtmsmns of section moa{w} of the Act
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gorporation, of p
. on

gy
A .

- rontvol fterest in the provider, si:

“med in section 1124(s)(3) of the Ack: . health care related will be based on the

iiition 1 thia sac ety 1, ;i OT antitiea. We specifically ssek. 43 caioie nan: () All or
rolted . el care pevdar s bl coments o s e e P ahate cader ti
a) an crganization, association,,y,.i; 1, established for making this .. .. . ace e
parhemhipfomedi)y:;r determination.- % vy Yo o ST T donar, the ; der clazs '=-‘?n¢h-e- ‘ed
e i
an

sal: Register | Vol. 57, No. 327 | T

providers . s ainount of payment
undar titte XIX to the

provider; (b), ..~ The.amount of the organization’s: i Ay DT A O
ownership m(;_;“ donations o the State during e State . Smoantof e tolal conaten received

8 i o fiscal year that will be gonsidered " .- o P o S
Pl government receiving the donation ... "

n employee, spoude, pasent, thild, 4. percentage.of mmm organization provides for any payment, offset, o2 .
prov

X
-« sibling of the proyider, or of 2 person,,. Teceived from
with an.ownership.or control iniergstin  perigd. For example, if an organization
the-provider, us defined in dection .
1124({a)3] of the Ack; or, (4] e supplier

- .. walver that guarantees to retuin any |
during that . - portion of the donation to the provider.. ~
o e 10OR - " In defining the conditions urider which -

e e e ot e . a Stats or local goyemament receiving s

health gare ltems of Servites ora ., -}, donation metdeb '%:Mgioﬁa 4o « - providenreloted donation is detenmnined

suppliér 16 providers of Heslth darg. .-~ the Staté would be

1o hold providers harmless far such-

A

e tonrices, Wehive adiled this™."" related. Therefore, the Statemay receive - donations, we have adopted the same -, .

o i.ﬁn'!%

. would Be‘sonsidered o wlated Snlity
anﬁ.-suhiael'-ge ﬁie*prﬂ?ﬁfui%sbﬂlﬁ% 1a%. :
Additionally, providesrslated .. ..., representatives, we want i9
donalioiis are defined under fhis section : i
as e donation made divectly or indirecily
to a State or unit of local government by
or on behalf of a heslth eare provider, ...
an entity related to s heglth care . /.

provision to make clear that busiiisass, ” these donations, withiont a reductionfn _~SteUNOT tests of liold harmidss that- - -

Jicés, Who " -, FEP, anly¥f the statitory requiredients < SPRIY10 health care-related thxes. We' -
S cave prvidess” pertainig to-bone fids donatious ave - believe thatuss of the same tegls: - - .
o et .-,-,-‘if_c*‘r:.."g,:fﬂfr,.;r-- VR m i ?hsidblish' it tﬁmauﬂwa?w o
LLt ?ﬂ o ! = ' Lt T . Emm E.ﬂ Al d]‘mgsum o _I' dy o
g tation with..State adéreaged in this interim finel yalé: = <
Moreover, although we considered - =~
 developing a separate testfor 7o
. - determining wheén States’ payments are
s . related to provider donations, we- ~~ 7

%o receive, - Delieve the tests designa ted 1n the léw

]

provider, ¢r an entity providing goods or, withoul # reduction in FF®, .© - 2., - for determining when States’ payments .

services to the State for administration .. conttibutions Froih charitable £\ - - hold taxpayers harmiess for their tax * -
% the State’s Medicdld plan, Under this . organzations fhat are not health care, "C08ts are squally useful for thia purpose.

definition, dppationssaade by a health urovidere or acting on behalf oflicalth . . As mentioned above, sectiony” = - -

ER

tothe S

ie State by the heslth care provider.. health care providers or related entities. - considered 1o be bona fids provides... .
Thua, 1 statulory requirements... .. when they gatisfy the requirements of

3 provider to en organizaiion. which . care providers or related entlties, .. 1903(w)(2)(B) of the Act authorize the -
doriates money Yo the State, will . Further, such dozations may be - Secretary o specify types of provider- | |
to'he aninditect donation Yo

permissible when made on behalf of .. related donations that will be

related donations. We believe this .

pertaining to provider-related dopations . bona fide provider-related donations. . provision provides HLFA with the

wuld apply. .. .-

Section 43353 coniaios requirements . necessary discretion io determine the .

We realizeg that many n:ganizai.{tmg£ for State plens regarding State finencial .- types of providerrelated dopations that...
sceive noming) donations from ;. , .., participation. In § 433.54, we define .. .. will be considered bana fide.in making
providers and that States receive. . .. . .. bona fide donations in accordance with . : this determination, we bave sitemptsd ..

donationa from many

have. iherafore. determmed that i the - fide donation is a providee-related -, "

orgunizations-We ~ section 1803{w){2)(B) of the Act. & bona -, to strike a meaningful balsnce botween o
i ; those donations that are presumably ..

organization receives,lebs than 5., donation that hes.ng.direct or indirect .., bona fide—assuming there 500 hold .« ...
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harmless effeci—and those thai camnot -~ the provider-related ﬁonatmn s lmieed Ona addiﬁonal criterion Impnse& by -
be presumed to b bona fide.- - - - "< 7 bona fide. T e A . “*u section Iﬂﬂalw]{al{A}[iil of the Act mufat
For-a donation to e considered bona > “When HCFA makes s detgrmination” - be mﬁ&mﬂ in-determining whether 5
fide, the State must demenstrate, to' - ~ {hat 2 donation presumed to be bona “ £ gax is health care related. Under this - "~
HCFA's satisfaction, that it meets tha ¥ fide is not bona ﬁda basad oivthe “*-% gection, if the tax is nat timited to-health
requirements for bona.fide donations - will deduct this - care iters or gervice  the teatment

. specified in § 435,64, In considering the - © T Futencof indiwduals or entities peoviding or -
3 types of pravider-relste ations that engf tefore ~ . -~ ~ paying for -beglth care items or
= would he pmasumetlhﬂ we SR calcu}anng FER, This emgign and uﬂ'set gqmqsua mnt iy, the tax
& assessed the potenﬁa&@gjl@sk ~ - will apply to any similsr dopgtions <12 ueaung;;gpmvide& Iagg___’_er indmduals ;
2 burden to the Siates in requiring ihg;. to previgusly recéived by. the.State and for - or'entities, the tax on healt} h cave {fé
Z obtain admnc from HCEA _all subseque tﬁs;alxears in whicha -2 i dires -
-5 for sach.do n&%& received. We believe tionisr N
* an “adva a‘bﬁmv u mqmrement for - ' -
5 all pmvide: donations m{gd unpose a - provider prany b ”
g siq_n hm‘dan . . .. organizational e __-_'
- gnﬁ. ' - .menetary cap wi t- o ’
i the types of prov . authorization from HE r to heing o
g- ahat we. wﬂlﬁ mnsi&t;riﬁ bot;la Hde: ;‘ga viant io make the
% thase, e : at, in the case uFpK e e
% flﬁ lo. ' . donations that ave not. 64 to be = tm‘; rm!sida d ; m‘gﬁe-
r awards made by or on hona fide, States may seek HCFA . ..'—w h'eatment of other i ard, HOFA will

beh’” dt'lndividual heglthcare - ** .. approval at any tim hHCFAWIHreview ' take into at

alf of : t y State credits or | 'f:'.
prov fo the State, county, or ai  the quarterly réports’re bY - eon- o
other unit of‘f&eal vemme?:'t. that gu " §433.74. If, at the time the State gubmits mb’"e',emif:’,:x i‘iﬁ m f;“the saine

1
£,

kgt

. ot exeeed $5,000 it any ané year. In the  its quarterly report to HCFA, it has not -
4 case of & piumder wihi g isan . ° 7 obtsined authorization’ ﬁ:i thie donat t:u-:i'ﬁ ﬁ?t;: ghyumyf, mwmﬂz:' :

N mﬁanizallonal entity rather than a single it received dusing that period, the ..~ "payment of this tax, this would be ™~

T ividual, donations of $50,000 orless  authorization can be requested at that considered as taxation af different m‘[a&
%- .}a{nnu:vﬂej; artgtgm;onmeg t& l;a bona fide, tllfi'le Iélé!oCF?i detemine: %Lngﬁ Thus, the tax wauld be considered a -
& aw: if the donations are” . ° | " related donations are not hona’ st 3

: subsequently determined to have 8 . .~ HCFA will deduct this amotnt from the te health care-related tax, dnd would be_

v

direct or indirect relationshipto . ° State’s medicsl assistance expenditures subject to the ons of the law, “
Medicaid payments or a hold harmiess . before calculating FFP for lhepyaar of . m!‘?.ﬁngt'::::e ta?: mr?-'mh‘tfd w‘is‘ v
provision or practice, they will no longer receipt and for any subbequent ﬁscﬁ o & s {ax program does not meet .

L hs Lt

. ek o I any of the shove criteria, iaxes Im aed
be considered to be bona fide. .. year in which such a donation is ¥ <.
We selected the levels of $5.000/ ;’fmmd by the State. - .S ' “ed mider i.‘!h:edtax pmsrnma:;e no; health ..
~ $50,000 as the cutoff for presumption of . -After consultation with Siate 717 % - gare-rélated taxes and, theralare, are "

donations as bona fide for several  © ' representatives, we have determined " 2ok gubject to the remaining 3‘“‘““"7
‘reasons, First, we wanted to establish a * that it will be the respansibility of the :'“’" and regulatory provisions, . 4
cutoff for this presumption ot & sufficient State to obtain the nedeasary” ¥ F ~: " Saction493.55(e) spacifiés th“t h“ ﬂ‘ :
level that ordinary charitable activity on  certification of the find source ‘from th FE care insurance and HMO premiums are

the part of providers would be - - domating entity in estiblishing that & *#:1, mot paytents for “health care ltems and
acoeptable. We believe this activity - rmider-rela:zd donation i boia- ﬁde =z geryiges.” We incliided this provision to -
would ordinarily not exceed the cutoft 7 A tax is considered a healih care. . ;- fake claar that, for purposes of defining -
levels of $5.000/$50.000. Second; we - - ' related tax if it meets any of the three ' 7 the term “health sted tax,"we
wanted 1o minimize the administrative = _ criteria specified in gecgion ™ e 0oy 3  will not consider tidividual and group
. -burdeir on the States and HCFA. Lower - 1803{w)(3){A){i} of the-Act, Under these ™ : payments for such lremiums as . ..

values would require more justification - criteris, which are codified in § 433.55, « | -payments for healtfcare Hems and -
on the part of the States, and incressed  tax is considered to be health care [ FE . ~ services. Payments Tpr health cars
review activity by HOFA, on donations - related if— © - &0 citew 0l 7ins insurance and HMO gnrollment CE-
that are likely to meet thebona fide =~ - *» Thelaxis unpnsed on the provision ' premiuins are made 16 the insurer or

- eriterion. Third, we wanted to be able to'  of, or the authority to provide, health 5 " HMO, for their nsz.and to ensure =~ ..
detect and effectively control any - . -~ care services (eg. a licensing fee} s coverage. Such paymeiits inay or may
potentially abusive situations. We -~ - - * The tax is imposed on the payment - = not be used to purchase or piovide -7
believe that the levels in these interim - - for health care services (e.g., a taxon "=+ health care items or services fnr thal '_
final regulations mest these objectives,  payments made by health insutance ' individual or grdup, ., - ;
However, we invite comments from  plans for the provision of hea]th care - % It iz imporiant to note that any
Statas, providers, and other interssted items or services}:or .- L mandatory payment, {ee, or assessment
parties on the specific cutoff figures . » The tax is related to henlth r.ara 3l lhat in imposed by a State or local :

-gpecified in these regulations. - - - - ftems or serviges. Under this mtenon. a -: government unit, and which is related to

We want o make clear that at any . tax is considered to relate to health care._ ealth care items or services, providers

time a Siate receives an inordinate items or services if at least 85 percent of *. of those' items or services, or payments
number of individual or organizational  the burden of such tax falls on health ~.: :. for health care services, is considered to
donations that are at or inder the care providers. For exampie, if a tax is ba a health care-related tax and subject
monetary limits necessary for- - - imposed at equal rates on physicidng - >- - to'the provisions of these regulations.
presumption of bona fide, HOFA may and attorneys, and 85 percent of the -+ Consequently, any health care-related
exercise ifs authority to performan - burden falls on physicians, the tax is - =~ !axas. regardiess of their purpose, must

’ audit of such donations to determine if  considered to be health care related. -+~ meet several requirements in order to
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" avoid a reduction in FFP Thesa
requirements are spemﬁed in §433 B&

This section reguires that healih care- ...

related taxes are permissible anly if o

they are broad-based, uniformly . -
imposed, and donot hoid taxpayam .
harmless for their tax costs. In order for.
@ tax o be considered broad baged, 1t
must apply to all items and services -
withie & class of items and services. ..
specifisd in sechr.m 1903(w][?][ﬁ) of the.
Aat..

Ind 433.56. we mcarpnrate tha classes-

of health care services and pro ,
specified In section 1903(w}({7)(A} of the
Act. After consuitatioys with State.’
representatives, we hali i
general understanding Yha
class:definition iy deterihini e
type of service providedionly the ™ .- 3.
revenues or activilies ofithe provider” .

_pertaining to that class of service nesd *

be covered by the tex. Accordingly, 2
tax imposed on inpatient hospital .
services, or the providers thereof, nsed
not cover revenues or activities of . ;

haspiials not related to inpatient ' . “.,: :

28, wal

aspila! services, such as e separata "
cerﬁfedasahursﬁlgfacﬂityml"j '
a reaearch labioraiory. -
For purposes of these intanm ﬁnal

-~ pegulations, sach of the following will ba
considered as a separate class of heaith
care items or services. Taxes thet - ;")
pertatn to each class must apply to all

ltemna emd services within the clagg,
regardiess of whether the itams tw‘-?‘;"‘ 4
services are furnished by or through 2™ "

Medicsid-certified or licensard pmv:dan >
» Inpatlent hoaptial services, ™ 5». 5™+

- » Outpatient hos
o NF aervices [o

ital servicas. “—‘i’**a"

mantally retarded (ICF/MRs}L" . ¥ 05

- o Intermediate care facility sewicea’-"
for the mentally retarded, and dimilas’ =
* services furnished by community-based
- residenges for the mentally
under a waiver under section 1615(c} of-

the Act, in a State in which; as of 7« 7i¥2

. December 24, 1692, at least 85 percent of -

a '!(.._3,-

.‘N'

retarded,m o, require

' State has enactéd 8 lmensmg ar -
certification fee. )
The additionsl class that we hava
added inciudes any licensing or
. certification fee on-medical cere, or any
.mhertype of remedial care recognized
under State law, farnished by licensed
- practitioners within the scope of their -
- practicé as defined by State law. The.
State revenues from the fees collected
. must be established so that they do n01
" exceed the Staie's cont uf operat
Yicensing or certification program. I
fee exceeds. tha estimated projected cost
of operating the licenaure oz certification
program, the entire program will ’be "
_barred from the class. Such fees, ’
whether enacted piior to or auhaequent
to the enactment of Public Law 102-234, ©
.. would be permissitile to:the extent they
are broad baged and uniform and do not
. hold taxpayers harmless for the cost of *
the fee. It shotld be-nated, thet if this -
- claas is not added, lcensing or .~ -’
- certification fees will be excluded -
because the law definesas ~ -7 "'
; impermissible aiiy tex imposed on
 dlasses othar than those designated
- classes of itemd and services, We ©~ -
- believe that taking a disallewance wiith -
* respect-to broad-besed and uniform _. -
licenaing or certification fees on items or
services not lsted in the statute which
do not hold taxpayers harmioss would -
» beginconsistent with 1 mamtent af the
law,. L Berer vl o R
I shodld aled be mted thst 8 lmansing{
. or certifichtion {ee on health cdre ltems ,
ami sarvices not Bsted above which waa
. in sxistence prior-to.the enactment of...

‘1.

(%4

r%

er than gervices af < Public Law 1062-934, and which does not .
o for meetthebmadvbasesi and umform M
intermediate care facilities for tha 15 s ontn of e Jave, wil

. permissitie during q State's Imnsiﬂon P
- period, unless the State requests, and
HCFA agygroves, a waiver of these

msnurand&a pﬂ}lm Are nat -&-s

+- held havlass, ;.. o
Section m{w]{?][ﬁ}ﬁv} of the Act- -

includes, within the list of health care .

such facilities were classified as 1CF/ -+~ items aog services:on which-permissible

MR& pricr to the grant of the wniver i

- = @ Physiciania® servives, -

. » Home health care services, « 5.+~ >

-e Quipetient prescription drugs. =
: o @ Services of heslth mamtenama

omrgamzahm {(HMOs) and healih -+ 25

1

o manaz a.‘.:., ntermedisie care facilities {or thef

uring organizations (HIOs). ~-Lu .00 certain

- taxps may be enacied, services of. ' - - -

mentally tetarded (JCF/MRa). In. ..
incorporating this elass in the ragulatlm

'T“,. we have clarified thig provision o - i

.include within that class of facilithes -

apital services includa all services’ et waiver, similar {0 ICF/MR sorvices, Wa

wefined 55 inpatient haspitel services; .. added lhesg homes because, In some’ -
- such as inpatient psychiairic services-<d» States; many former ICE/MRg avers .«
Additionaily, based og our cnnsuitanm converted to:

with States represenistives, we ara «

- ltems and gervices e
@ DOther health care items and . T -
services not Hsted ahove on whio}. the .

"7 the ability-of these facilities 1o ba.

‘homes under the .~ -

= . waivers. These fanilities could sasily 'im
' adding the following additionet nlazs u&‘ s3.converted badl1o ICF/bMRs: Eecaus& of- . State imposes & tax on more thau one’ -

7 : - plass of $tams or serviess, the affect of

- .gonveried, snd becange of our desim 0

smanea that tovoe aro oa henad-hased e,

group
g ‘_f homes that provide these services under .

" not tp encourage the developraent of | _' P '._',

o "'_ adverse effects on Federa) funding,

. whether and/or how io expand the lisi | . EE

... tequest public commernts on whather wa .

- ,.‘._‘...r__'

ot whmhadd;t{onai claszes shonid be -
. added to the Hat, and what criteria c.ould

+ v future, An example of criteris thai could :

ez forthe mantaliy » oo tax apply (o o sufficient mix of pahents
1t is important o note thatinpetientss. retarded that provideservices, under a-.~ -0 ensues that the lax is genm]ly

3 -nothmg in the statuts that pracludas

possible; we have added: these WP
homes.to the I oheEs:. .
In implementing the provigion in the

" statute that permits expansion of the list

of permissible clazses, we copld bave
chosen to provide a limited expsnsion of
the list at this time. This decision would
act as a strong control pn the epactment’
of new tax programs, On the ofber hand,
a second option was to.provide an -
extensive expansion of the list, on the
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

March 23 2023

MEMORANDUM FOR AGENCYGENERAL COUNSELS

FROM: Daniel F. Jacobson
General CounsgDffice of Management and Budget

SUBJECT: AddressingSeverabilityin Agency Rulemaking

This memorandum provides guidance to Federal agencies on addressing
severabilityduring therulemakingprocess

As legal challenges to agency actions have become more preygalestipns
aboutwhat remedy isppropriate when a court rules against an agenaytagen on
greaer importance. Gurtssometimegprohibit theimplementatiorof an entireagency
rule, evenwhen they find only one portion invalid. Such decisicaisimpose
significant costs oagencieswhich muste-promulgate any valid portions of thele the
agency wishes to take effeandon the publicwhich is deprived othe positiveeffects
of the remaining portions of the rule unless the agency re-promutbates

Because the legal test for severability depends on the agency’s intent and on the
workability of the agency’s regulatory program without the invalid porios rule
agencies camid a court’s remediahnalysis by addressirsgverability within a rule
This memorandum suggests measures that agencies should consider to address
severabilitythroughout the rulemaking process, informed by current severability
doctrine,the Office of Management and BudgetBMB'’s) experience coordinating
regulatoryreview, and input from the Department of Justice.

Background

Severability is a importantremedial doctrine that arisescases challenging the
legality of statutes and agencyles. When reviewing aule, if a court determines that a
particular provision is unlawfugeverability addresses whetledicial relief should
extend to the entire rule or whether it can be limited tortvedid provision, leaving in
effect the remainder of the rute

! This memorandum does not addresether and under what circumstanités appropriate foa court to
vacate a ruleniversally rather than limiting relief to the parties before the c&eeBrief for the
PetitionersUnited States v. Texao. 2258 (U.S.), ad0-44 (arguing that the Administrative Procedure
Act generally does not authorize universal vacatur and that courts should instegdudyestecific

relief). The principles in this memendumare relevant in determining the scope of both a universal
vacatur and partgpecific relief such as an injunction

2 See generallddministrative Conference of the United States (ACUSJministrative Conference
Recommendation 2018, Severability in Agency Rulemaking (201Bjtps://perma.cc/SZ2ECM6.



Courtsevaluating the severability of agency rutggically consider two factors
(1) theagency’s intent and (2) the workability of the rule without the invalid provisions.
Underthe firstfactor, courtsdecline to sever an invalid portion of the riflé&here is
substantial doubt” that the agency would have adopted the valid portions without the
invalid portion? A ruleis inseverabléf the agency has “indicat[ed] that the regulation
would not have been [promulgated] but for [the] inclusion” of the invalid portion.

Under the second factor, courts evaldatbether the remainder of the regulation
could function sensibly without the stricken provisién&pplying this factor, courts
examinewhether the rule could “sensibly serve the goals for which it was designed,”
andwhether other provisions were “expressly conditioned” on the invalid proVision.

Courtsoftengive significant weight t@an agency’statement its ruleregarding
severability—though such statemersdse notdispositive® For examplethe D.C Circuit
recently severed one section of a hlgtthe courtfound invalid where thagency had
stated in the rule’s preamble that it intended the invalid section to be “seveoalile f
another sectiothat “operatéd] independently ¥ Courts likewise hve treated as
conclusiveagencystatements that they dot intend certain provisions of their rules to
be severablé! Courts givdess weighto statements of intent made for the first time
litigation, as opposed to in the agetscynderlyingaction!?

Notably, some courts have doalithat an agency would have promulgated a rule
absent the invalid portion—and on that basis hieddule inseverable—even whéime
agencyincluded generaeverabilitylanguage in the rul€ Thesedecisionseliedon
statementglsewheren therule thatthe invalid portion was central to the rule\gerall

3 Belmont Mun. Light Dep't v. FERG8 F.4th 173, 1888 (D.C. Cir. 2022)Although Belmontinvolved
an agency order rather thanue, courts apply the same two factors in evaludtiegeverabilityof both
types of actionsSeeid. at 187;K-Mart Corp. v. Cartier, InG.486 U.S. 281, 294 (1988}tigh Country
Conservation Advocates v. U.S. Forest S&%1 F.3d 1217, 2829 (10h Cir. 2020)

4 Belmont 38 F.4th at 187seealsq, e.g, North Carolina v. FERC730 F.2d 790, 796 (D.C. Cir. 1984)
(“Where there is substantial doubt that the agency would have adopted the saméatispgsitding the
unchallenged portion if thehallenged portion were subtracted, partial affrmance is improper.”).

5K-Mart, 486 U.Sat294;see alspe.g, Davis Cnty Solid Waste Mgmt. v. ERAO08 F.3d 1454, 1460
(D.C. Cir. 1997) (en banc).

6 Belmont 38 F.4th at 18 (quotingMD/DC/DE Broad. Ass’n v. FC236 F.3d 13, 22 (D.C. Cir. 2001)).
" MD/DC/DE Broad.Ass’n v. FCC253F.3d732, 734(D.C. Cir. 2001) (denying rehearing)
8 Am.Hosp.Ass'nv. Azar, No. CV 182841 (RMC), 2019 WL 5328814, at *2 (D.D.C. Oct. 21, 2019)

9 Cmty.for CreativeNon-Violencev. Turner, 893 F.2d 1387, 1394 (D.C. Cir. 1990) (“Our inquiry does not
end simply because the Regulation contains no severability claisegihia v. EPA 116 F.3d 499, 560
01 (D.C. Cir. 1997) (finding rule severable even absent express discussion of $igverabie).

10 Am. Fuel & Petrochemica¥frs.v. EPA 3 F.4th 373, 384 (D.C. Cir. 2021).

11d. (agency described determinations madderinvalid portion of rule as “a single, unified program”
and stated that it “d[id] not intend for any of the[] individual actions to be seveyall'th Carolina, 730
F.2dat 796 (agency stated that it took challenged action “only in conjunction wittdrtle as a whole).

2 See, e.gMD/DC/DE Broad, 253 F.3cat 735,

13 See Mayor of Baltimore. Azar 973 F.3d258,292 (4th Cir. 2020) (en bangiNasdaq Stock Mkt. LLC v.
SEG 38 F.4th 1126, 1145 (D.C. Cir. 2022).
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purposepr thatvarious portions of the rule were elementsasingle unified policy*
Courts have also found rules inseverable despite agegeiestalizedstatements that
they intended the rules to beverable where trmurt independeht determinedhatthe
rule would be unworkable without the invalid portidfs.

Recommendations

A court’s decision tanvalidatean agency’entirerule, rather than solely the
invalid portion, imposesignificantburdens on the Executive Branch and the publis. A
the Administrative Conference of the United Stf&SUS) observed in its 2018
Recommendation regarding severabilibyalidating an entire agency rulean impose
unnecessary costs on the agency, if it chooses to re-promulgate the portions of the rule
that the court did not hold unlawful but nonetheless set aSidavalidating an entire
rule can also harrthe public, whichwill temporarily or sometimes permanently lose out
on “any benefits that would have accrued undg] fivalid] portions of the rule®’

Agencies can proactively redutteeserisks. Because severability doctrine
focuses on the agency’s intent and on the workability of an agency’s regulatory sicheme
portionsof a rule are excisedn agency'’s statements in its rulemaking can significantly
inform a court’sseverability determinationWhile agenciesnust ultimatelydecidehow
to approach severability on a rule-by-rule baSisIB recommends that agencies adopt
the followingbest practicefor evaluating and incorporating severability principles.

1. Consider Severability Systematicallyand Early in the Regulatory Process

Agenciesshouldsystenatically evaluaé severability in developing and drafting
theirrules. Makingseverabilityanalysisa routinepartof therulemaking proceswill
build internalagency expertise on the topic and ensure that agencies have sufficient time
to providenuanced consideratiasf the interrelationshipamonglifferentprovisions of a
rule and whether those provisionanoperate independentlyWhen agencies issue
requests for informatioripr examplethey canncludeseverabilityquestionsvhere
public comment ould providerelevantinsights and information. He importance of
consideringseverability is greatest when a rule is likely to face a legal challenge or when
different parts of a rule vary in their degree of litigation risk.

Numerous othefactors may be rel@nt to whether an agency should include
severability language in a given rule, but factorsonsider include:

1 See Baltimorg973 F.3d at 292 (ruleseverable “[d]espite the severability clause,” in part because
agency “label[led]” the invalid provisions as “[m]ajor [p]rovisions” and theyen@s primary purpose?)
Nasdaq 38 F.4that 1145 (order inseverable despite inclusion of severability claugart because agency
had “made clear” that it viewed the portions as part of “a single, consolidafgan”).

15 Nasdaq 38 F.4th at 114445.

16 ACUS, supranote2, at 1 see alscCharles W. Tyler & E. Donald ElliotReport Tailoring the Scope of
Judicial Remedies in Administrative L&Y2018) https://perma.cc/2GHBV35E (“total vacatur results in
administrative waste,” and “as administrative rulemaking becomes ever mgpiegotinere is reason to
think that these costs will increase”).

17 ACUS, supranote 2, at 1.
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X whetherthe rulesets forth distinct programs or policies, or multiple methods
of enforcing a particular program or policy;

X whetherand how the regulatory program could operate evsonfe
components of the rulgereinvalidated

x whetherthe benefits of the rule would still justifile costs even if some
components of the rule were inidted

X whetherany provisionsare necessary the operation of the entire ruland

x whetherthere would bénarmto the agency or the publicthe agency were
required to rggromulgate aspects of the rule following litigation

2. Where Appropriate, AgenciesShould Consider AddressingSeverability in
Proposedand Final Rules,and in the Preamble and Regulatory Text

If an agency determines thatwde’s provisions should be severahilee agency
should address severability in the proposed and fiihed. Addressing severability in the
rulemaking igmportant because, as noted, courts have accorded less weight to statements
about severability made for the first time in litigatioAgencies should not avoid
proactively addressing severability outaofienealized fear that doing so will signal legal
vulnerability. The threat of litigation is omnipresentralemakings, andrespective of
litigation risk, including severability language is a wekcognizedappropriate response
to the questions courts have raised in evaluating severabilggndes are uniquely
positioned to address how their policy decisions were made and how different aspects of
a rule will function if a portion is struck.he Department of JusticBQJ) concurs with
OMB that agencieshould not avoid severability language based on fear of signaling
legalvulnerability. If anagency is concerned that proactively discussing severability will
create litigation risk in a specific situationshiould discuss that question with DOJ.

OMB recommends that agencies consider including severability langutigerin
notices of proposed rulemaking. Discussing severability in a proposed rule’s preamble
provides the public with an opportunity to comment on isselesed taseverability such
as whether the rule in general includes provisions amenable to saterabikéther
specific parts of the rule could operate independently; whether the benefits would
continue to justify the costs should particular provisions be sevaradether
individual provisions are essential to the entire rule’s workability. In toenagency’s
responses tthesepublic commentsn the discussion of severability in the final rulii
allow the agencyo provide the public—and courts, in the event of litigatiomth
further specificity regarding which portions of the rule the agency intends to beldevera
and how the rule would function absent a particular portion.

OMB alsorecommends that agenciesnsideraddresig severabilityin the
regulatory text in addition to thele’s preamble Multiple agencies have taken this
approach across a host of rut8swhile theinclusion and proper formulation of
regulatory text will depend on the circumstances, codifying severabilibyeiregulabn

18 See, e.9.8 C.F.R. £36.24 DHS); 12 C.F.R. §.041.14 CFPB; 16 C.F.R. §37.10 FTC); 24 C.F.R.
§ 100.500(g) HUD); 28 C.F.R. ©4.101(c) DOJ; 29 C.F.R. §3.80 POL); 40 C.F.R. § 57.11FEPA);
43 C.F.R. £881.9 (Interior); 45 C.F.R. § 147.212(#)HS).
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typically carriedittle if any downside, anth appropriate circumstancesy help dispel
any doubt about the agency’s intent and how the regulation would opesatered

3. Where Appropriate, Specifidty in Describing Severabilityls Helpful

To ensure that reviewing courts have the information they need, it is helpful
(where appropriate) for dscussion of severability in the preamble aggulatorytextto
be specific to the particular portions or applications tiratagency views as severable,
and explain how the remainder of the rule would function absent those proviSioats.
is particularly true for portions of a rule likely to be challenged. If an agemcyEsits
severabilitydiscussion on specific portions or applications of a rulealsatviews other
parts of the rd as severable, it should make clear that the discussion is illustrative rather
than exhaustive so a court does not view those other parts as inseverable.

A recent ruld@nvolving consumer privacy provideshalpful illustraton. The
rule’s preamblewhile notingthat “theunity and comprehensiveness of the” regulatory
scheme “maximize[d] its utility,explainecthatthe rule’s* constituent elements each
operate independentlyandthat“[w]ere any element of this scheme stayed or
invalidated by a reviewing court, the elements that remained in effect would continue to
provide vital consumer protection$’” The agencydentified specific aspects of the rule
that would continue to protect consumers even if another provision were held unlawful,
and emphasized that “the benefit of the rules” governing one telecommunications servic
did “not hinge on the same rules applying to other telecommunications seffices.”

Providing thislevel of specificityis beneficialfor several reasong-irst,
increased specificithelps ensure thaburts conducting remedial analysewlerstand
andrespectanynuances ithe agency’s intentAs discussed above, agencies sometimes
may desire one portion of a rule to be severable if held invalid, whereas other portions
may genuinely be interdependent. In these more nuanced situations, a generic
severability clauseould prove counterproductive.

Second, specificity can help assuage a court’s concerthéhagency did not
thoroughly consider whether it intesdia particular provision to be severable or whether
a rule would be workable absent a particular provision. Decisions holding rules
inseverable on workability grounds have expresseatern that the agerisystaements
regarding its intent were too generalized and provided inadequate explanation of how
exactly the rule could operate if the invalid portion were excised.

4. Imprecise Statements Carnnadvertently Undermin e Severability

As described abovevhile the inclusion of severability languaigea ruleis
important to courts’ consideration of severability, courts do not alwaysticial
language dispositive. Several courts have held that agency actions are insev@rable—

19 FCC, Protecting the Privacy of Customers of Broadband and Other Telecommunications S8dvices
Fed. Reg. 87274, 87331 (Dec. 2, 2016).

20|d. at87331-32.

2! Nasdaq 38 F.4that 1145 (noting that the agency had “pay[ed] little more than lip service to” the court’s
“concern that severing parts of the [order] would render the plan unworkable”).
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in the face of expresggerabilitylanguage—based on other statements made by an
agency in its rule. In particular, courts hagked onagencystatements indicating that
the invalid portion was central to the rukepurposé? or characterizinghe invalid
portion as part of “a single, integrated propogal Agencies should be cautious in
making suclstatementsvhere the agency intends for the rule to be severable

5. Agencies May Consider Alternatives to Severability, Suchs Issuing Multiple
Rulesto Implement a Regulatory Program

Severability is not the sole methby which agencies canitigatethe risk of
overbroad judicial remedie4. In situations where the harms from an injunction against
uncontroversial portions of a regulatory program would be particularly qugatcies
may consider promulgating the program through multiple separate rules rather than a
single on€?® Dividing a regulatory program into multiple rules reduces the likelihood
thatpotential vulnerabilitiesvith one component will lead to invalidation of the other,
particularly when the regulatory program dagically bedivided into multiple parts®

There argotentialdrawbackshoweverto pursuing thisapproach Dividing a
regulatory program into multiple rules may prolong agencies’ regulatory timefine.
agencies do divide a regulatory program into multiple rules, they should also consider
whether the benefits of each component rule justify the ébsts.

* * *

OMB encourages agencies to carefully evalsateesrabilityissuesearly in the
rulemaking process and to consider the steps recommended in this memorandum to
effectuate their intent regardisgverability Carefully aldressing severability should
reducetherisk that a court will invalidatentireagency rules after finding only a portion
invalid and, in turnwill helpensure thaportions of agency regulatioesntinue to
remain effectiveeven in the event of an unfavorable judicial ruling.

22 See Baltimoreg973 F.3cat292 (holding rule inseverable “[d]espite the severability clauskere
agency “label[led]” invalid provisions as “[m]ajor [p]rovisighsvhich were “its primary purpose”).

23 Sierra Cluh 867 F.3dat 1367; see alsdNasdaq 38 F.4that 1145 (agency hatinade clear” that it
viewed the portions as part of “a single, consolidated ... plan”).

24 SeeTyler & Elliott, supranotel16, at 26-29 (suggesting several alternative options).

25 See idat 26-27; Jennifer Nou & Edward H. StiglitRegulatory Bundlingl28YALE L.J.1174(2019).
Although this memorandum focuses on neticelcomment rulemaking, OMB recommends that agencies
conduct a similar analysis when formulating informal guidance and other policy dosutiegrdre likely

to prompt legal challenge (for example, by assessing whether distinct agenmsslmuld be issued in
separate guidance documents or be explicitly delineated as separate in the sememioc

26 A court might consolidate challenges to separate rules if the challenwgbged the same parties or
implicated the same, similar, or related issues. But even if a court cormslitiatlenges to separate rules,
it would not grant relief against both rules unless it found legal infirmities in both

27In determining whether amction is “significant” under £ecutiveOrder 12866, OIRA may consider the
interactions of multiple rulesSeeExec.OrderNo. 1286688 1(b)(10), 3(f)(2), 3(f)(4)3 C.F.R. 638 (1994)

6 of 6



Nicholson, Emmett (CMS/OSORA)

From:
Sent:
To:
Cc:

Subject:

Attachments:

HiDan,

Howe, Rory (CMS/CMCS)

Wednesday, April 26, 2023 5:18 PM

Daniel Tsai (CMS/OA) (daniel.tsai@cms.hhs.gov)

Costello, Anne Marie (CMS/CMCS);VitoloSara (CMS/CMCS);Perrie Briskin (CMS/OA)
(perrie.briskin@cms.hhs.gov);Hebert, Krista (CMS/CMCS);Kochanski, Joseph (CMS/CMCS)
MO/TX Tax Timeline

Key MO-TX-Tax Timeline, 4-26-23.docx; AttachmentA - 2008 Final Tax Rule - Summary of Relevant
Discussion.docx; Attachment B- Provider Reimbursement Review Board Decision 2009 D-42.pdf;
Attachment C - Decision of the Administrator Review of PRRBDecision Number 2009-D42.pdf;
Attachment D - LPPF Questions and Answers 10.160cx; Attachment E - Greenberg_Texas Financing
Letter12 20 18.pdf; Attachment F - LPPF HoldHarmless Evidence.pdf; Attachment G - HHSC
Responses to CMS Questions 08202019.docx; Attaahent H - Missouri FRA Tax Hold Harmless -
OGC Note to FMG (002).pdf; Attachment | - CMS Letter MO Medicaid Managed Care 07 28 2020
final - Signed.pdf

Asdiscussedhis afternoon,pleaseseeattachedthe requestedtimeline and attachments. We focusedon pre 2021
activity. Pleasdet usknowif you havequestionsor needanythingelse.

Rory



Nicholson, Emmett (CMS/OSORA)

From: Howe, Rory (CMS/CMCS)

Sent: Tuesday, November 8, 2022 4:17 PM
To: Stacie Weeks

Cc: Silanskis, Jeremy (CMS/CMCS)
Subject: RE: RE: Attestation Form
Attachments: NV Financing, 11-8-22.docx

Hi Stacie,

Pleaseseeattachedsomeinformationregardingpossibleproviderattestationapproacheghat we previouslydiscussed
andhavesharedwith other states. Thefirst option involvesdirect written attestationsfrom eachproviderandthe
secondoption consistsof an alternativeapproachinvolvingmeetingwith your providercommunity. Forthe written
attestations,the keylanguagethat we would expectto seeis specifiedin #3in the attached. We are opento reviewing
alternatelanguagerom the state, noting that we would expectsomethingvery similarin effect. Wealsodeferto the
stateregardinganyadditionalprocessrelatedlanguagef the state decidesto take awritten attestationapproach.

If it would be helpful, we are opento reviewingdraft attestationlanguagediscussinghe informationthat | attached,
discussinglternativeapproachesor settingup sometime to talk aboutanyother questionsor concernghat youmight
have.

Regards,
Rory

RoryHowe

Director
FinanciaManagemeniGroup
CMS/CMCS

(b)(6)

From: StacieWeeks<sweeks@dhcfp.nv.gov>
Sent:Monday,November7,20227:29PM
To:Howe,Rory(CMS/CMCS)Rory.Howe@cms.hhs.gov>
Subject:AttestationForm

Doyouhappento haveatemplate for the attestationform for the providertax/paymentsthat you mentionedthe other
dayonour call?

Stacie Weeks, JD, MPH

Deputy Administrator

Nevada Department of Health and Human Services

Division of Health Care Financing and Policy

1100 East William Street, Suite 101| Carson City, NV 89701 -
Office: (775) 687-7101 |Emailveeks@dhcfp.nv.gov

Mobile (b)(6)

http://anns.nv.gov/ | Nup://ancip.nv.govy

HelpingPeople. It's who we are andwhat we do.



Findhelp24/7 by dialing2 . d; texting 898211, or visitingwww.nevada211.org

NOTICEThis message and accompanying documents are covered by thenede€Communications Privacy Act, 18 U.S.C. 8§ 2510-2521, neay b
covered by the Health InsuranPertability and Accountability Act (HIPAA) of 199&nd may contain confahtial information ofProtected Health
Information intended for the specified individual(s) only. If yare not the intended recipient or an agent responsible lfgemieg it to the intended
recipient, you are hereby notifigkdat you have received this document in eard that any review, dissemination, copyingthe taking of any action
based on the contents of this informatiostisctly prohibited. Violations may resuit administrative, civil, or criminalgnalties. If you have received
this communication in error, please notify sendenediately by e-mail, and delete the message.




Nicholson, Emmett (CMS/OSORA)

From: Mauser, Gayle (CMS/OL)

Sent: Monday, March 13, 2023 12:05 PM

To: Howe, Rory (CMS/CMCS);Silanskis, Jeremy (MCMCS);Maccarroll, Amber (CMS/CMCS);Arnold,
Charlie (CMS/CMCS);Boston, Beverly (CMS/CMCS)

Cc: Kirchgraber, Kate (CMS/OL);Wiley, Evelyn (CMS/CMCS)

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Hiall, in additionto the follow up we owe E&Cmaijority staff, Rep.Al Green’s(D iT X)office hasinquiredaboutthe
guidanceandhow it relatesspecificallyto TexasWewould like to schedulea callbetweenRoryand Rep.Green’soffice
(it will be his Chiefof Staff,but it is possibleRep.Greenalsojoins).We'll providedraft Texasspecifictalkingpointsthat
build on the information providedbelow closerto the meeting.

In the interim, Evelyn canyou help ussetup the following?If you canoffer FMGavailability,we will do our bestto work
aroundyour schedules.

x 30minutesto prepfor the Al Greencall,ideallyin the coupleof daysprior to the actualbriefing
x Afew 30 minute holdsthat we canoffer Rep.Green’'soffice for the weekof 3/27

Thanks!
Gayle

From:Mauser,Gayle(CMS/OL)

Sent:Friday,March10,20232:00PM

To:Howe,Rory(CMS/CMCSJRory.Howe @cms.hhs.go&ilanskisJeremy(CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gavagcarroll,Amber(CMS/CMCS)Amber.MacCarroll@cms.hhs.govrnold, Charlie
(CMS/CMCSCharlie.Arnold@cms.hhs.goBgston,Beverly(CMS/CMCS)Beverly.Boston@cms.hhs.gov>
Cc:KirchgraberKate(CMS/OLkKate.Kirchgraber@cms.hhs.goWijey, Evelyn(CMS/CMCS)
<Evelyn.Wiley@cms.hhs.gov>

Subject:REE&CMajority Inquiry HoldHarmless

HiagainFMGteam,

We arefollowingup on our prior discussiomegardingthe hold harmlessguestionwe receivedfrom E&Cmajority on
what stateshaveimpermissiblearrangementsAttention hasbeenpulled awayfrom this topic for a bit, but we expect
that there will be renewedinterestsoon(andwe’vestartedto get somequestionsfrom a Texagnemberaswell).

Beloware draft talkingpointsfor a callwith E&Cmajority, whichincludea few internal notesanda coupleplaceholderd
amhopingyouall canhelpfill in.

Rory,after FMGreviewsthese,| believeyouwere alsogoingto run them by CMCSeadership LoopingEvelynhereto
seeif we canalsohold somewindowson your calendarto offer to Committeestaff for this discussion- perhapswe aim
for timeswithin the next coupleweeks?Committeestaff haven’tpingedusagainyet, but we will let you knowif they
do.

Thanks,
Gayle

DRAFTTalkingPointsfor E&CMajority Staff Call- Hold HarmlessGuidance
1



Asyouknow, on Februaryl7,2023,CMSssueda Medicaidinformationalbulletin regardinghealth carerelated
taxesandhold harmlessarrangementsnvolvingthe redistributionof Medicaidpayments.
Holdharmlessarrangementsasdefinedin the Medicaidstatute, are arrangementsn whichthe Stateor
anotherunit of governmentimposingthe tax provides(directly or indirectly)for any payment,offset, or waiver
that guaranteego hold taxpayersharmlessfor anyportion of the costsof the tax. Thestatute prohibitsthese
arrangements.
Recentlywe havebeenapproachedy severalstateswith questionsabout complyingwith this provisionof law,
andwe havealsolearnedof statesthat mayhaveexistingarrangementsor are consideringestablishinghem,
particularlywith respectto statesestablishingor renewingMedicaidmanagedcarestate directedpayments.
Theinformationalbulletin reiteratesthe federalrequirementsconcerninghold harmlessarrangementswith
respectto health carerelatedtaxes.We hopethat this guidanceprovidesadditionalclarity to states,andwe
alsoencouragehem to raiseanyquestionsor concernghey mayhaveaboutthe permissibilityof healthcarer
relatedtaxesto CMSasearly in the processaspossible to avoidanyissues.
Regarding/our questionaboutwhich statesmayhavethesetypesof arrangementsthere are 3 statesthat CMS
understandsmayhaveimpermissiblenold harmlessarrangementsand 1 state we wantedto mentionasan
exampleof wherewe were ableto interveneearlyin the processof establishingvhat mayhavebeenan
impermissibé hold harmlessarrangement.
Startingwith the 3 statesthat mayhavethesearrangements:

o Texas:

f Texadhasin placewhatis knownasthe LocalProviderPaymentFundor LPPFBasedon
information obtainedby CMSjncludinglimited information providedby the state and publicly
availablethird party materials,the LPPRrrangementaisedby somelocalitiesin Texasappear
to includehold harmlessarrangementsecausehe localitiesimposea tax andthe state directly
or indirectly providesfor paymentsthat guaranteeto hold the taxpayersharmlessfor all or any
portion of the tax amount. If our understandingpf those LPPRrrangementss correct,they
constitutehold harmlessarrangementshat are prohibited underthe Medicaidstatute and CMS
regulationsJthislanguagss pulled from the publiclyavailableNovember2021|etter to the
State;pageb5 includesadditionaldetail regardingour understandingof the arrangement]

f CMShascommunicatedheseconcerngo the state and,whenwe recentlyapprovedTexas’
statedirectedpaymentswe includedin our approvalletter that approvalof the state directed
paymentsdoesnot constitute any specificMedicaidfinancingmechanisnusedto supportthe
non federalshareof the providerpaymentarrangementWe alsoclarifiedthat we reservethe
authority to enforcerequirements,includingby initiating separatedeferralsand/or
disallowance®f federalfinancialparticipation.

f Asyoumaybe aware,the HHSOIGannouncedn November2021that it isexaminingstates’use
of LPPFasthe state shareof Medicaidpayments,andthat it expectsto issuea ~n~rtin EV
2023that indicateswhetherthe LPPFthe state agencyusedwere permissible (b)(5)

(b)(5)

f Similarly Floridahasin placean LPPRhat we alsounderstandincludeshold harmless
arrangementsfthe attachedFMRengagementetter includesadditionaldetail regardingour
understandingf the arrangement]

f InFlorida’'scasewe were workingwith the state for sometime in aneffort to addresgshe
concernsput havebeenunableto resolvethem. LikeTexaswe communicatedour concerngo
the state and,whenwe recentlyapprovedFlorida’sstate directed payments we providedthe
sameinformation aswasincludedin the letter to Texas—thathe approvaldoesnot constitute
approvalof the Medicaidfinancingmechanismandthat we reservethe authority to enforce
requirements.

f Inlate Februarywe sentaletter to Floridainitiating a FinanciaManagementReviem(FMR}o
examinethe state Medicaidagency’sompliancewith federalrequirementsoverthe next
severalmonths.



o Missouri:

f LastlyMissourihasalongstandingarrangementcalledthe FederalReimbursemenAllowance
tax programthat appearsto includea hold harmlessarrangementandin 2020,CMSengaged
the stateaboutits concernsAlsoin 2020,the then CMC®irectorsenta letter to the state
describingour concernsand memorializinga conversatiorwith state Medicaidagency
leadershipwho at that time committedto endingthe hold harmlessarrangementoy X
timeframe.

f Whilethe state hasnot donethat, state leadershiphasbeenwillingto respondto CMS’
guestions.n late Februarywe alsosentaletter to Missouri—butbasedon our ability to obtain
more informationfrom Missouri,we haveinitiated a focusedreviewof Missouri’'sprogram
expendituregeportedto CMSon the FormCMS64, rather than an FMR [the attachedCMS64
reviewletter includessomeadditionalinformation]

x  With respectto the state | mentionedwherewe were successfuin interveningearly:
o Louisiana:

f InXmonth andyear,we receivedinformation that suggested.ouisiana’'segislaturewas
developingwhat would havebeena hold harmlessarrangementaspart of the financing
mechanisnfor its state directedpaymentprogram.We engagedhe state aboutthoseissues,
workedwith the state on alternativesthat would complywith federallaw, and ultimately the
state withdrew the state directedpaymentproposalit had submittedand submitteda modified
proposal.

x Wearehopefulthat the guidancewe issuedwill further promote our efforts to work with statesandgetahead
of theseissuesaswe did in Louisiana.

From:Howe,Rory(CMS/CMCSRory.Howe@cms.hhs.gav

Sent:TuesdayFebruary21,20232:37PM

To:Mauser,Gayle(CMS/OL¥Gayle.Mauser@cms.hhs.gov

Cc:CostelloAnneMarie (CMS/CMCSAnneMarie.Costello@cms.hhs.ggBriskin,Perrie(CMS/CMCS)
<Perrie.Briskin@cms.hhs.geKirchgraberKate(CMS/OL¥Kate.Kirchgraber@cms.hhs.gg@ilanskisJeremy
(CMS/CMCS)Jeremy.Silanskis@cms.hhs.gpMaccarroll, Amber(CMS/CMCSAmber.MacCarroll@cms.hhs.ggv
Arnold,Charlie(CMS/CMCSXharlie.Arnold@cms.hhs.genBoston,Beverly(CMS/CMCS)
<Beverly.Boston@cms.hhs.gov

Subject:REE&CMajority Inquiry HoldHarmless

HiGayle,

A callsoundsright to me. PleaselsoincludeJeremyAmber,and Charliein the discussion.Forawarenesstomorrow,
FMGis planningto issuea letter to Floridaand a questionsetto Missourion this issue. Both statesappearto have
concerningarrangementsn placeandthe letter/question settomorrow are part of our work to addresshe
arrangements.Letme knowif you haveanyquestionsin the interim.

Thanks,
Rory

From:Mauser,Gayle(CMS/OL¥xGayle.Mauser@cms.hhs.gov

Sent: TuesdayFebruary21,20231:57PM

To:Howe,Rory(CMS/CMCSRory.Howe@cms.hhs.gev

Cc:CostelloAnneMarie (CMS/CMCSAnneMarie.Costello@cms.hhs.ggBriskin,Perrie(CMS/CMCS)
<Perrie.Briskin@cms.hhs.geKirchgraberKate(CMS/OL¥Kate.Kirchgraber@cms.hhs.gov
Subject:E&CMajority Inquiry HoldHarmless

HiRory,



After Friday’shold harmlessCIBwent out, we receivedan inquiry from HouseE&Cmajority staff askingfor more
information—inparticular,aboutthe languagdrom the list servnotice indicating“recently, CMSbecameawarethat
somehealth carerelatedtax programsappearto involveagreementsamongprovidersto redistributetheir Medicaid
paymentsto hold taxpayersharmlesgor the costof the tax.”

Specificallythe staffwould like to know aboutthe instancesCMShasfound, andthe stepsthe agencyistakingto
addresghoseagreements.

I imagineit will be mostefficientto havea quickcallto discussactionsto date, anticipated upcomingactions,and next
stepsfor respondingo the Hill—doeghat work for you?Arethere otherswho shouldbe included?

Thanks,
Gayle

GayleMauser

(she/her)

LowIncomeProgramsAnalysisGroup

Officeof Legislation

Centerdfor Medicare& MedicaidServicegCMS)

CellPhone
(b)(6)



Nicholson, Emmett (CMS/OSORA)

From: Sebree, Fredrick (CMS/CMCS)

Sent: Monday, April 3, 2023 8:37 AM

To: Endelman (he/him), Jonathan (CMS/CMCS)

Subject: FW: FW: SPA MO 22-0025 NF rebase

Attachments: B1B2 - Actual SFY 2022 & Projections SFY 2028sx; State Response to CMS email dated

3-29-23.docx; MPP Addendum A.pdf

GoodmorningJonathan,

Responsefrom the stateregardingthe NFRAs attached.Lookdlike they are referencingthe MPPfor the distribution.

Fredrick J. Sebree

Accountant

Division of Reimbusement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, lllinois 62701

RightFax: 443-380-5221
Email: Fredrick.sebree@cms.hhs.gov

From:Brite, Tony<Tony.Brite@dss.mo.gov>

Sent:Friday,March31,202312:13PM

To:SebreeFredricklCMS/CMCSJFredrick.Sebree@cms.hhs.gov>
Cc:Crump,Marissa<Marissa.Crump@dss.mo.goryckerRebeccd <Rebecca.L.Rucker@dss.mo.gd&ercy Nate
<Nate.Percy@dss.mo.gov>

Subject:Fwd:SPAVIO 22 0025NFrebase

Fred,
Pleasdind the responsesaind attachmentsrelatedto the questionsbelow.

Thanks,
Tony

From: Sebree FredrickCMS/CMCS¥redrick.Sebree@cms.hhs.gov
Sent:WednesdayMarch29,20237:45AM

To:RuckerRebeccd <Rebecca.L.Rucker@dss.mo garump,Marissa<Marissa.Crump@dss.mo.gev
Cc:Brite, Tony<Tony.Brite@dss.mo.gov

Subject:RE:SPAVIO 22 0025NFrebase

Goodmorning,



MO 22 6025hasbeenpresentedto leadershipandthe SPAs goodto go but our tax teamwantedto
touch baseon the NFRABeloware a few questions/confirmations:

1. Toconfirm,the NursingFacilityReimbursemenfllowance(NFRAJloesnot haveany
redistributions.Isthat correct?

2. Isthe NFRAroadbasedanduniform?Are anyprovidersexcluded?Are anyproviderstaxedat
different rates?

3. Usingthe mostrecentdataavailable how muchdoesthe state anticipateraisingfrom the
NFRA?

4. Forthe purposesof the 6%test, what percentageof net patient revenuefor the permissible
classisraisedby all taxeson the servicef nursingfacilities,includingthe NFRA?

Thanksagain

Fredrick].Sebree

Accountant

Divisionof ReimbursemenReview
Centerdor Medicareand MedicaidServices
600EastMonroe Street,Room215

Springfield]llinois62701

RightFax4438806221

Email:Fredrick.sebree@cms.hhs.gov

From:RuckerRebeccd <Rebecca.L.Rucker@dss.moxgov
Sent:TuesdayMarch21,202312:24PM
To:SebreeFredrick(CMS/CMCS¥redrick.Sebree@cms.hhs.goCrump,Marissa
<Marissa.Crump@dss.mo.gev

Cc:Brite, Tony<Tony.Brite@dss.mo.gov

Subject:RE:SPAVIO 22 0025NFrebase

Theapprovalpackagdooksgood.



Thankyou,

Rebecca L. Rucker, CPA
AssistanDeputyDirector,IRU

Departmentof SocialServicesMO HealthNetDivision
(573)7518737

Rebecca.L.Rucker@dss.mo.gov

“Togetherwe will build a bestin classMedicaidprogramthat addresseshe needsof Missouri’'smost
vulnerablein a way that is financially sustainable.”

Thiscommunicatioris beingtransmittedby the Departmentof SocialServicegDSSand s confidential privileged,
andintendedonlyfor the useof the recipientnamedabove. If youare not the intendedrecipient,unauthorized
disclosuregopying distributionor useof the contentsis strictly prohibited. If youhavereceivedhisin error, please
notify the senderand destroythe materialreceived.

From: SebreeFredrick CMS/CMCS¥redrick.Sebree@cms.hhs.gov
Sent:TuesdayMarch21,20239:44AM

To: Crump,Marissa<Marissa.Crump@dss.mo.gev

Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo gd®rite, Tony<Tony.Brite@dss.mo.gov
Subject:RE:SPAMO 22 0025NFrebase

Thanksagainfor the responsesattachedisthe unsignedapprovalpackagel updatedthe 179to reflect
the newtitle pagein block7 sinceit is not getting supersededut needingto getincludedin the new
pagesl alsoupdatedthe actingdirector, thanksfor catchingthat. If you cansendconcurrencd will
moveforward with the approvalrecommendation.

VIR

Fredrick].Sebree



Accountant

Divisionof ReimbursemenReview
Centerdor Medicareand MedicaidServices
600EastMonroe Street,Room215

Springfield)llinois62701

RightFax443B8806221

Email:Fredrick.sebree@cms.hhs.gov

From:Crump,Marissa<Marissa.Crump@dss.mo.gev
Sent:Monday,March20,20232:11PM

To: SebreeFredricklCMS/CMCS¥redrick.Sebree@cms.hhs.gov

Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo gd®rite, Tony<Tony.Brite@dss.mo.gov
Subject:RE:SPAMO 22 0025NFrebase

Pleaseseeattachedin responseto your emailbelow. Letusknowif there is anythingelseyou needfrom
us.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump@dss.mo.gov

(573)751-6884

ConfidentialityNotice: Thiselectroniccommunicationis from the MissouriDepartmentof Social
ServicesMO HealthNetDivision,andis only intendedfor its addresseeThiscommunicationrmay
containinformationthat is privileged,confidentialor otherwiseprotectedfrom disclosureby law and/or
DSSolicy.If youare not the intendedrecipient,or the employeeor agencyresponsiblgor delivering

4



thisinformationto its recipient,do not copy,circulate forward of otherwisedisclosethis document.If
you havereceivedthis messagen error, pleasenotify the senderimmediatelyby return email.

From:SebreeFredrick CMS/CMCS¥redrick.Sebree@cms.hhs.gov

Sent: ThursdayMarch16,202311:10AM

To:RuckerRebeccd <Rebecca.L.Rucker@dss.mo ydrite, Tony<Tony.Brite@dss.mo.gov
Subject:RE:SPAMO 22 0025NFrebase

Goodmorning,

Belowarethe lastround of questions|| believe,l have.l attachedthe unsigneddraft of the approval
packageaswell asthe SFQsPleaseeviewthe unsigneddraft of the approvalpackageo makesurewe
are capturingthe new pagescorrectly,sincethe SPAs sobig, sowe canavoidany miscommunicatioror
technicalcorrectionsafter the approval.lf we haveupdatesto the pagesor 179we canjust makethe
updatesto this document,if that isalright.

Language

iThetitle page,prior to page66, is not referencedn block7 of the 179and doesnot haveanypage

numbersoit mayget omitted on our sidewhencatalogingin the system.Canwe add “title” pageto
block? or assigna pagenumber(65a)to makesureit getsincludedin CMSVversionof the state plan
(alsoin the correctlocationafter 65)?

Pagel appearsto be the beginningof the of the current(soonto be obsolete)NFmethodologylt seems
that the stateintendsto keepthe old methodologyand sunsetit for 6/30/2022. Sothe beginningpages
of the 4.19 D will be sunsetafter this SPAs approved(l am pretty sureis not the casebut maybe better
to refernce)?Pleaseconfirmmy understandingandlet me knowif it would be more comprehensivéo
referencethe newmethodologyandthat it startson page66.

SFQs

iThenon federalshareof the fundingreferencedn the SFQg$or NFservicesncludesappropriations|GT,
and CPEI did not seetaxes(NFRAJeferencedn the SFQ#$ut | seeit isstill in the planlanguage Isthe
NFR/still a providerassessmenfor NFservicesDoesl3 CSR040.110still apply ($12.93to all NFson
a per patient basis)Af socanwe get the NFRAaddedto the SFQgor this SPAandfuture SPAsvherethe
NFRAsin effect?



TheSFQseferencesswopeRidgeGeriatricCenterasthe only providerthat utilizesa CPEIt seemghat
thereisareconciliationprocessol don’t seeanyissueswith the mechanicsMy questionisthe
frequencyof the CPEI seethat the 2021 NFUPLcapturedthe providerandit lookslike we will seethe
providerin the 2023NFUPL(giventhe languagein the SFQs)Whywasthe provideromitted from the
2022NFUPL#romthe languageit seem2021CPBvaspaidin 2022for 2021but it wasin the 2021
UPLWhyisthat not the casefor the 2022CPE™ lookslike there hasn’'tbeenany changedo the
languagesinceMO 18 0015starting on page60 BB1 pleaseconfirm.

Thanksagainandfeel free to sendanyquestionsyou have.

Fredrick].Sebree

Accountant

Divisionof ReimbursemenReview
Centerdfor Medicareand MedicaidServices
600 EastMonroe Street,Room215

Springfield]llinois62701

RightFax4438806221

Email:Fredrick.sebree@cms.hhs.gov

From:SebreeFredrick CMS/CMCS)

Sent:WednesdayMarch 15,20232:34PM

To:RuckerRebeccd <Rebecca.L.Rucker@dss.mo ydrite, Tony<Tony.Brite@dss.mo.gov
Subject:RE:SPAMO 22 0025NFrebase

| knew| seenthem somewherethanks.

Fredrick].Sebree
Accountant

Divisionof ReimbursemenReview



Centerdor Medicareand MedicaidServices
600EastMonroe Street,Room215

Springfield]llinois62701

RightFax4438806221

Email:Fredrick.sebree@cms.hhs.gov

From:RuckerRebeccd <Rebecca.L.Rucker@dss.mo@ov
Sent:WednesdayMarch15,20232:32PM
To:SebreeFredrickCMS/CMCS¥redrick.Sebree @cms.hhs.goBrite, Tony
<Tony.Brite@dss.mo.gov

Subject:RE:SPAMO 22 0025NFrebase

Fredrick,

Thestandardfundingquestionsare includedin the coverletter. I've attacheda copyof the letter for
your convenience.

Thankyou,

Rebecca L. Rucker, CPA
AssistanDeputyDirector,IRU

Departmentof SocialServicesMO HealthNetDivision
(573)7518737

Rebecca.L.Rucker@dss.mo.gov

“Togetherwe will build a bestin classMedicaid programthat addresseghe needsof Missouri’'smost
vulnerablein a way that is financially sustainable.”



Thiscommunicatioris beingtransmittedby the Departmentof SocialService§DSSand s confidential privileged,
andintendedonlyfor the useof the recipientnamedabove. If youare not the intendedrecipient,unauthorized
disclosuregopying distributionor useof the contentsis strictly prohibited. If youhavereceivedhisin error, please
notify the senderand destroythe materialreceived.

From:SebreeFredrick(CMS/CMCS¥redrick.Sebree@cms.hhs.gov
Sent:WednesdayMarch 15,20232:02PM

To:Brite, Tony<Tony.Brite@dss.mo.gov

Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.moxov
Subject:RE:SPAVIO 22 0025NFrebase

GoodafternoonTony,

Canyouforward the standardfundingquestionsfor NFservices? amnot seeingit in my folder. My
apologiedf it wassentand| am missingit.

Fredrick].Sebree

Accountant

Divisionof ReimbursemenReview
Centerdor Medicareand MedicaidServices
600EastMonroe Street,Room215

Springfield]llinois62701

RightFax4438806221

Email:Fredrick.sebree@cms.hhs.gov

From:Brite, Tony<Tony.Brite@dss.mo.gov
Sent:Monday,March6,20232:34PM
To:SebreeFredricklCMS/CMCS¥redrick.Sebree@cms.hhs.gov
Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.moxov
Subject:RE:SPAVIO 22 0025NFrebase




Fred,

Thestakeholdersoncerngegardingthe paymentmethodologyhavebeenremedied. Hopethat helps
with the review.

Thanks,

Tony

From:Sebree Fredrick(CMS/CMCS¥redrick.Sebree@cms.hhs.gov
Sent:Monday,March6,202310:42AM

To:Brite, Tony<Tony.Brite@dss.mo.gov

Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo.gov
Subject:RE:SPAMO 22 0025NFrebase

GoodmorningTony,

I hada chanceto gothroughboth the informalinquiry andthe formal RAllastweekand| think are
lookinggood.It's abig SPAsol planto combthroughthe pagesanothertime andfinishthe review of
the UPLsoonbut | don’t anticipateanyissuesThankgor sendingthe NFreimbursement-FAQswith the
stakeholderssommentsand questionsduringthe process.Theonly questionl canthink of at this point
isif all the stakeholderconcerngemedied.If you couldconfirmthat | will keepyouin the loop asthe
reviewprogressesl amhopingto wrap it up by nextweekif that works.

Thankdor checkingn.

Fredrick].Sebree

Accountant

Divisionof ReimbursemenReview
Centerdor Medicareand MedicaidServices
600EastMonroe Street,Room215

Springfield]llinois62701



RightFax4438806221

Email:Fredrick.sebree@cms.hhs.gov

From:Brite, Tony<Tony.Brite@dss.mo.gov
Sent:Monday,March6,202310:07AM
To:SebreeFredricklCMS/CMCS¥redrick.Sebree@cms.hhs.gov
Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo»ov
Subject:RE:SPAVIO 22 0025NFrebase

HelloFred,

I am checkingn on the statusof the NFrate review. Canyou provideanyinformationin terms of
timeline? Orwhetherwe shouldexpectanyadditionalquestions?

Thankdor your help!

Tony

From:SebreeFredrick(CMS/CMCS¥redrick.Sebree@cms.hhs.gov
Sent:ThursdayFebruary23,202310:53AM
To:Crump,Marissa<Marissa.Crump@dss.mo.genValker,Michala(CMS/CMCS)
<Michala.Walker@cms.hhs.gev

Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo ydrite, Tony<Tony.Brite@dss.mo.goy
Bromwell,Robert(CMS/CMCSRobert.Bromwell@cms.hhs.gev

Subject:RE:SPAVO 22 0025NFrebase

ThanksagainMarissalll keepyouin the loop asl review.

Fredrick].Sebree
Accountant
Divisionof ReimbursemenReview

Centerdor Medicareand MedicaidServices

10



600 EastMonroe Street,Room215

Springfield]llinois62701

RightFax443B8806221

Email:Fredrick.sebree@cms.hhs.gov

From:Crump,Marissa<Marissa.Crump@dss.mo.gev
Sent:ThursdayFebruary23,202310:47AM

To: SebreeFredricklCMS/CMCS¥redrick.Sebree@cms.hhs.goWalker,Michala(CMS/CMCS)
<Michala.Walker@cms.hhs.gev

Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo gd®rite, Tony<Tony.Brite@dss.mo.goy
Bromwell,Robert(CMS/CMCSRobert.Bromwell@cms.hhs.gev

Subject:RE:SPAMO 22 0025NFrebase

Attachedis our responseto this IRAL.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump@dss.mo.gov

(573)751-6884

ConfidentialityNotice: Thiselectroniccommunicationis from the MissouriDepartmentof Social
ServicesMO HealthNetDivision,andis only intendedfor its addresseeThiscommunicationrmay
containinformationthat is privileged,confidentialor otherwiseprotectedfrom disclosureby law and/or
DSSolicy.If youare not the intendedrecipient,or the employeeor agencyresponsiblgor delivering
thisinformationto its recipient,do not copy,circulate forward of otherwisedisclosethis document.If
you havereceivedthis messagen error, pleasenotify the senderimmediatelyby return email.
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From:Brite, Tony<Tony.Brite@dss.mo.gov
Sent:Monday,October31,202210:10AM
To:Crump,Marissa<Marissa.Crump@dss.mo.gev
Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.moxov
Subject:Fwd: SPAVO 22 0025NFrebase

FYI

Sentfrom myiPad

Beginforwardedmessage:

From:"Sebree FredricklCMS/CMCS¥Fredrick.Sebree@cms.hhs.gov
Date:October31,2022at 10:04:50AM CDT

To:"Brite, Tony"<Tony.Brite@dss.mo.gov

Cc:"Rucker Rebeccd " <Rebecca.L.Rucker@dss.moyoRead,Deborah
(CMS/CMCS¥Deborah.Read@cms.hhs.gov

Subject:RE:SPAMO 22 0025NFrebase

GoodmorningTony,

Sorryagainfor the delay.Beloware afew informal questionsl havefor MO 22 0025,NF
rebase:

1. Attachedarethe proposedpagesfor 66 A20that containsthe new language.
Thesepagesannotate“draft” on eachof the pageswith the exceptionof the
title page.Isthere afinal “clean” version?Doesthe statewant to keepthe first
title pageor isit part of the draft version?

2. Pleaseprovidea calculationof the budgetimpactannotatedon the CMS179
blocké.

3. Doesthe state haveanysupportinginfo/documentation/explanatiorbehind
how the rate methodologywasdevelopedto help supportthe economyand
efficiencyof the rates?TheUPLhelpssupportthe economyand efficiency just
wantedto know f it wasestablishduringthe developmentof the methodology
in someway. Werestakeholdergnvolvedin the rate developmentprocessf
so,how?Wasthe methodologymodeledafter anotherstate?

4. Pleaseprovideanystakeholdercomments/concernsf any,duringthe public
notice period.

5. Didthe state modelthe valuebasedlanguageandincentivesfrom CMS
guidance?f not, how wasthe methodologydeveloped?

12



Ourqualityteamat CMSwill be reviewingthe incentivelanguageaswell asmyself.We
will getbackto you on anyspecifican the languageassoonaswe can.

Thanksagain

Fredrick].Sebree

Accountant

Divisionof ReimbursemenReview
Centerdor Medicareand MedicaidServices
600EastMonroe Street,Room215

Springfield]llinois62701

RightFax4438806221

Email:Fredrick.sebree@cms.hhs.gov

From:Brite, Tony<Tony.Brite@dss.mo.gov
Sent:Friday,October28,20229:22 AM
To:SebreeFredricklCMS/CMCS¥redrick.Sebree@cms.hhs.gov
Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo.gov
Subject:RE:SPAVO 22 0025NFrebase

Thankd-red,we justwantedto makesurewe hadn’'t missedit. Havea goodweekend!

From: SebreeFredrick CMS/CMCS¥redrick.Sebree@cms.hhs.gov
Sent:Friday,October28,20229:16 AM

To:Brite, Tony<Tony.Brite @dss.mo.gev

Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo.gov
Subject:Re:SPAMO 22 0025NFrebase

HelloTony,

13



Youare correctand|l washopingto sendthem this week.I'll makesureto getthem out
to youfirst thing nextweek.Hopethat isalright.

Thankdor checkingn.

Fredrick].Sebree

Accountant

Divisionof ReimbursemenReview
Centerdfor Medicareand MedicaidServices
600EastMonroe Street,Room215

Springfield]llinois62701

RightFax4438806221

Email:Fredrick.sebree@cms.hhs.gov

From:Brite, Tony<Tony.Brite@dss.mo.gov
Sent:Friday,October28,2022,9:01AM
To:SebreeFredricklCMS/CMCS¥redrick.Sebree@cms.hhs.gov
Cc:RuckerRebeccd <Rebecca.L.Rucker@dss.mo»ov
Subject:SPAVIO 22 0025NFrebase

HiFred,

Youhadmentionedon the 15 day callafew weeksagothat you anticipatedprovidingus
with initial questionsthat weekon 22 0025for NursingFacilities.Doyou know if those
weresent? | havenot seenthem comethroughyet.

Thanks,

14



Tony
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Nicholson, Emmett (CMS/OSORA)

From: Clark, Jennifer (CMS/CMCS)

Sent: Wednesday, April 12, 2023 10:14 AM

To: Endelman (he/him), Jonathan (CMS/CMCS)

Cc: Goldstein, Stuart (CMS/CMCS);Arnold, Charlie (CMS/CMCS)
Subject: FW: FW: MO disallowance letter?

Attachments: Draft FRA Tax Letter - 4-11-23.docx

HiJonathan,

Pleaseseebelowandattached. Thisis the sameletter that is attachedto the SharePointink in Beverly’semail. Rory
sentthisto OGUor reviewyesterday. Thisisthe letter that Rorywould like youto pleaseuseto updatethe “reactive
statement.”

Feelfree to callmeif you haveanyquestions.

Thanks,
Jen

(b)(6)

From:Howe,Rory(CMS/CMCS)Rory.Howe @cms.hhs.gov>

Sent:WednesdayApril 12,20239:38 AM
To:Boston,Beverly(CMS/CMCS)Beverly.Boston@cms.hhs.go€yrry,Celestind CMS/CMCS)
<Celestine.Curry@cms.hhs.go@hark Jennifer(CMS/CMCS)Jennifer.Clark@cms.hhs.goGgldstein Stuart
(CMS/CMCS}STUART.GOLDSTEIN@cms.hhs.gov>

Cc:Maccarroll, Amber(CMS/CMCSAmber.MacCarroll@cms.hhs.goB#anskisJeremy(CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>

Subject:FW:MO disallowancdetter?

FYI

From:Howe,Rory(CMS/CMCS)

Sent:TuesdayApril 11,20238:08PM

To:Vogel Jeremy(HHS/OG&Jeremy.Vogel@hhs.gev
Subject:RE:MO disallowancdetter?

HiJeremy,

We havenot starteddrafting the disallowancdetter yet. However,| haveattachedan additionaldrat letter to the state
that OAand Danaskedfor and mentionedto Paul. | think this might be what Susarreferenced. We are planningto
releaseit on April 215 andit would providenoticeto the state that we intend to issuea disallowanceno earlierthan 60
daysfollowingthe letter if the state hasnot providedinformation supportingthe allowability of the tax or
demonstratingthat the state hasfixedthe tax. Pleasdet me knowif you havequestions.

Asyou mentionedbelow, I think it would be goodto discussduringthe TXcalltomorrow giventhere is clearoverlap. |
hopethis helps.

Thanks,
Rory



From:Vogel, Jeremy(HHS/OGQXJeremy.Vogel@hhs.gsev
Sent:TuesdayApril 11,20235:41PM
To:Howe,Rory(CMS/CMCSRory.Howe@cms.hhs.gev
Subject:MO disallowancdetter?

HiRory,

SusarlLyons(you're probablyaware,our DeputyAssociatéseneralCounsefor Litigationin CMSD)s askingaboutthe
draft disallowancdetter to MO. Anyupdate? | expectyou might havepausedthis pendingsomefurther
analysis/discussioof the Texascase but if there is anyupdateon your drafting of that letter, pleaselet me knowsol
canpassit along.

Thanks& haveagreatevening,

JeremyVogel(he/him)

Attorney, United StatesDepartmentof Healthand HumanServices

Officeof the GeneralCounselCentersfor Medicare& MedicaidServiceDivision
330Independencéive.S.W. WashingtonD.C.20201

(202)2058778| Jeremy.Vogel@hhs.gov




Nicholson, Emmett (CMS/OSORA)

From: Mauser, Gayle (CMS/OL)

Sent: Monday, March 13, 2023 12:05 PM

To: Howe, Rory (CMS/CMCS);Silanskis, Jeremy (MCMCS);Maccarroll, Amber (CMS/CMCS);Arnold,
Charlie (CMS/CMCS);Boston, Beverly (CMS/CMCS)

Cc: Kirchgraber, Kate (CMS/OL);Wiley, Evelyn (CMS/CMCS)

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Hiall, in additionto the follow up we owe E&Cmaijority staff, Rep.Al Green’s(D iT X)office hasinquiredaboutthe
guidanceandhow it relatesspecificallyto TexasWewould like to schedulea callbetweenRoryand Rep.Green’soffice
(it will be his Chiefof Staff,but it is possibleRep.Greenalsojoins).We'll providedraft Texasspecifictalkingpointsthat
build on the information providedbelow closerto the meeting.

In the interim, Evelyn canyou help ussetup the following?If you canoffer FMGavailability,we will do our bestto work
aroundyour schedules.

x 30minutesto prepfor the Al Greencall,ideallyin the coupleof daysprior to the actualbriefing
x Afew 30 minute holdsthat we canoffer Rep.Green’'soffice for the weekof 3/27

Thanks!
Gayle

From:Mauser,Gayle(CMS/OL)

Sent:Friday,March10,20232:00PM

To:Howe,Rory(CMS/CMCSJRory.Howe @cms.hhs.go&ilanskisJeremy(CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gavagcarroll,Amber(CMS/CMCS)Amber.MacCarroll@cms.hhs.govrnold, Charlie
(CMS/CMCSCharlie.Arnold@cms.hhs.goBgston,Beverly(CMS/CMCS)Beverly.Boston@cms.hhs.gov>
Cc:KirchgraberKate(CMS/OLkKate.Kirchgraber@cms.hhs.goWijey, Evelyn(CMS/CMCS)
<Evelyn.Wiley@cms.hhs.gov>

Subject:REE&CMajority Inquiry HoldHarmless

HiagainFMGteam,

We arefollowingup on our prior discussiomegardingthe hold harmlessguestionwe receivedfrom E&Cmajority on
what stateshaveimpermissiblearrangementsAttention hasbeenpulled awayfrom this topic for a bit, but we expect
that there will be renewedinterestsoon(andwe’vestartedto get somequestionsfrom a Texagnemberaswell).

Beloware draft talkingpointsfor a callwith E&Cmajority, whichincludea few internal notesanda coupleplaceholderd
amhopingyouall canhelpfill in.

Rory,after FMGreviewsthese,| believeyouwere alsogoingto run them by CMCSeadership LoopingEvelynhereto
seeif we canalsohold somewindowson your calendarto offer to Committeestaff for this discussion- perhapswe aim
for timeswithin the next coupleweeks?Committeestaff haven’tpingedusagainyet, but we will let you knowif they
do.

Thanks,
Gayle

DRAFTTalkingPointsfor E&CMajority Staff Call- Hold HarmlessGuidance
1



Asyouknow, on Februaryl7,2023,CMSssueda Medicaidinformationalbulletin regardinghealth carerelated
taxesandhold harmlessarrangementsnvolvingthe redistributionof Medicaidpayments.
Holdharmlessarrangementsasdefinedin the Medicaidstatute, are arrangementsn whichthe Stateor
anotherunit of governmentimposingthe tax provides(directly or indirectly)for any payment,offset, or waiver
that guaranteego hold taxpayersharmlessfor anyportion of the costsof the tax. Thestatute prohibitsthese
arrangements.
Recentlywe havebeenapproachedy severalstateswith questionsabout complyingwith this provisionof law,
andwe havealsolearnedof statesthat mayhaveexistingarrangementsor are consideringestablishinghem,
particularlywith respectto statesestablishingor renewingMedicaidmanagedcarestate directedpayments.
Theinformationalbulletin reiteratesthe federalrequirementsconcerninghold harmlessarrangementswith
respectto health carerelatedtaxes.We hopethat this guidanceprovidesadditionalclarity to states,andwe
alsoencouragehem to raiseanyquestionsor concernghey mayhaveaboutthe permissibilityof healthcarer
relatedtaxesto CMSasearly in the processaspossible to avoidanyissues.
Regarding/our questionaboutwhich statesmayhavethesetypesof arrangementsthere are 3 statesthat CMS
understandsmayhaveimpermissiblenold harmlessarrangementsand 1 state we wantedto mentionasan
exampleof wherewe were ableto interveneearlyin the processof establishingvhat mayhavebeenan
impermissibé hold harmlessarrangement.
Startingwith the 3 statesthat mayhavethesearrangements:

o Texas:

f Texadhasin placewhatis knownasthe LocalProviderPaymentFundor LPPFBasedon
information obtainedby CMSjncludinglimited information providedby the state and publicly
availablethird party materials,the LPPRrrangementaisedby somelocalitiesin Texasappear
to includehold harmlessarrangementsecausehe localitiesimposea tax andthe state directly
or indirectly providesfor paymentsthat guaranteeto hold the taxpayersharmlessfor all or any
portion of the tax amount. If our understandingpf those LPPRrrangementss correct,they
constitutehold harmlessarrangementshat are prohibited underthe Medicaidstatute and CMS
regulationsJthislanguagss pulled from the publiclyavailableNovember2021|etter to the
State;pageb5 includesadditionaldetail regardingour understandingof the arrangement]

f CMShascommunicatedheseconcerngo the state and,whenwe recentlyapprovedTexas’
statedirectedpaymentswe includedin our approvalletter that approvalof the state directed
paymentsdoesnot constitute any specificMedicaidfinancingmechanisnusedto supportthe
non federalshareof the providerpaymentarrangementWe alsoclarifiedthat we reservethe
authority to enforcerequirements,includingby initiating separatedeferralsand/or
disallowance®f federalfinancialparticipation.

f Asyoumaybe aware,the HHSOIGannouncedn November2021that it isexaminingstates’use
of LPPFasthe state shareof Medicaidpayments,andthat it expectsto issueareportin FY
2023that indicateswhetherthe LPPFthe state acdencwsedwere permissib

(b)(5)

(b)(5)

0 Fiuiua.

f Similarly Floridahasin placean LPPRhat we alsounderstandincludeshold harmless
arrangementsfthe attachedFMRengagementetter includesadditionaldetail regardingour
understandingf the arrangement]

f InFlorida’'scasewe were workingwith the state for sometime in aneffort to addresgshe
concernsput havebeenunableto resolvethem. LikeTexaswe communicatedour concerngo
the state and,whenwe recentlyapprovedFlorida’sstate directed payments we providedthe
sameinformation aswasincludedin the letter to Texas—thathe approvaldoesnot constitute
approvalof the Medicaidfinancingmechanismandthat we reservethe authority to enforce
requirements.

f Inlate Februarywe sentaletter to Floridainitiating a FinanciaManagementReviem(FMR}o
examinethe state Medicaidagency’sompliancewith federalrequirementsoverthe next
severalmonths.



o Missouri:

f LastlyMissourihasalongstandingarrangementcalledthe FederalReimbursemenAllowance
tax programthat appearsto includea hold harmlessarrangementandin 2020,CMSengaged
the stateaboutits concernsAlsoin 2020,the then CMC®irectorsenta letter to the state
describingour concernsand memorializinga conversatiorwith state Medicaidagency
leadershipwho at that time committedto endingthe hold harmlessarrangementoy X
timeframe.

f Whilethe state hasnot donethat, state leadershiphasbeenwillingto respondto CMS’
guestions.n late Februarywe alsosentaletter to Missouri—butbasedon our ability to obtain
more informationfrom Missouri,we haveinitiated a focusedreviewof Missouri’'sprogram
expendituregeportedto CMSon the FormCMS64, rather than an FMR [the attachedCMS64
reviewletter includessomeadditionalinformation]

x  With respectto the state | mentionedwherewe were successfuin interveningearly:
o Louisiana:

f InXmonth andyear,we receivedinformation that suggested.ouisiana’'segislaturewas
developingwhat would havebeena hold harmlessarrangementaspart of the financing
mechanisnfor its state directedpaymentprogram.We engagedhe state aboutthoseissues,
workedwith the state on alternativesthat would complywith federallaw, and ultimately the
state withdrew the state directedpaymentproposalit had submittedand submitteda modified
proposal.

x Wearehopefulthat the guidancewe issuedwill further promote our efforts to work with statesandgetahead
of theseissuesaswe did in Louisiana.

From:Howe,Rory(CMS/CMCSRory.Howe@cms.hhs.gav

Sent:TuesdayFebruary21,20232:37PM

To:Mauser,Gayle(CMS/OL¥Gayle.Mauser@cms.hhs.gov

Cc:CostelloAnneMarie (CMS/CMCSAnneMarie.Costello@cms.hhs.ggBriskin,Perrie(CMS/CMCS)
<Perrie.Briskin@cms.hhs.geKirchgraberKate(CMS/OL¥Kate.Kirchgraber@cms.hhs.gg@ilanskisJeremy
(CMS/CMCS)Jeremy.Silanskis@cms.hhs.gpMaccarroll, Amber(CMS/CMCSAmber.MacCarroll@cms.hhs.ggv
Arnold,Charlie(CMS/CMCSXharlie.Arnold@cms.hhs.genBoston,Beverly(CMS/CMCS)
<Beverly.Boston@cms.hhs.gov

Subject:REE&CMajority Inquiry HoldHarmless

HiGayle,

A callsoundsright to me. PleaselsoincludeJeremyAmber,and Charliein the discussion.Forawarenesstomorrow,
FMGis planningto issuea letter to Floridaand a questionsetto Missourion this issue. Both statesappearto have
concerningarrangementsn placeandthe letter/question settomorrow are part of our work to addresshe
arrangements.Letme knowif you haveanyquestionsin the interim.

Thanks,
Rory

From:Mauser,Gayle(CMS/OL¥xGayle.Mauser@cms.hhs.gov

Sent: TuesdayFebruary21,20231:57PM

To:Howe,Rory(CMS/CMCSRory.Howe@cms.hhs.gev

Cc:CostelloAnneMarie (CMS/CMCSAnneMarie.Costello@cms.hhs.ggBriskin,Perrie(CMS/CMCS)
<Perrie.Briskin@cms.hhs.geKirchgraberKate(CMS/OL¥Kate.Kirchgraber@cms.hhs.gov
Subject:E&CMajority Inquiry HoldHarmless

HiRory,



After Friday’shold harmlessCIBwent out, we receivedan inquiry from HouseE&Cmajority staff askingfor more
information—inparticular,aboutthe languagdrom the list servnotice indicating“recently, CMSbecameawarethat
somehealth carerelatedtax programsappearto involveagreementsamongprovidersto redistributetheir Medicaid
paymentsto hold taxpayersharmlesgor the costof the tax.”

Specificallythe staffwould like to know aboutthe instancesCMShasfound, andthe stepsthe agencyistakingto
addresghoseagreements.

I imagineit will be mostefficientto havea quickcallto discussactionsto date, anticipated upcomingactions,and next
stepsfor respondingo the Hill—doeghat work for you?Arethere otherswho shouldbe included?

Thanks,
Gayle

GayleMauser
(she/her)
LowIncomeProgramsAnalysisGroup
Officeof Legislation
Centersfor Medicare& MedicaidServicefCMS)
CellPhone
(b)(6)



Sent: 4/27/2023 8:40:08 PM +0000

To: "Vogel, Jeremy (HHS/OGC)" <Jeremy.Vogel@hhs.gov>; "Campbell,
Matthew (HHS/OGC)" <Matthew.Campbell@hhs.gov>

CC: "Mannchen, Garrett (HHS/OGC)" <Garrett. Mannchen@hhs.gov>

Subject: FW: FW: MO/TX Tax Timeline

Attachments: Key MO-TX-Tax Timeline, 4-26-23.docx; Attachment A - 2008 Final Tax

Rule - Summary of Relevant Discussion.docx; Attachment B - Provider
Reimbursement Review Board Decision 2009 D-42.pdf; Attachment C -
Decision of the Administrator Review of PRRB Decision Number 2009-
D42.pdf; Attachment D - LPPF Questions and Answers 10.16.docx;
Attachment E - Greenberg_Texas Financing Letter12 20 18.pdf;
Attachment F - LPPF Hold Harmless Evidence.pdf; Attachment G - HHSC
Responses to CMS Questions 08202019.docx; Attachment H - Missouri
FRA Tax Hold Harmless - OGC Note to FMG (002).pdf; Attachment | -
CMS Letter MO Medicaid Managed Care 07 28 2020 final - Signed.pdf

Hi Jeremy and Matt,

At Dan’s request, FMG pulled together this timeline (and related attachments) outlining selected
activity regarding TX and MO tax arrangements and the broader hold harmless arrangements at
issue. Dan requested it in response to a binder that some external parties prepared. It addresse
guestions that Dan had on the timeline and is not close to comprehensive, but | thought | would ¢
with you in case it contains any information that you do not already have.

Also, James Bickford attended a meeting with Dan

From:Howe, Rory (CMS/CMCS)

Sent:Wednesday, April 26, 2023 5:18 PM

To: Daniel Tsai (CMS/OA) (daniel.tsai@cms.hhs.gov) <daniel.tsai@cms.hhs.gov>

Cc:Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Vitolo, Sara (CMS
<Sara.Vitolo@cms.hhs.gov>; Perrie Briskin (CMS/OA) (perrie.briskin@cms.hhs.gov)
<perrie.briskin@cms.hhs.gov>; Hebert, Krista (CMS/CMCS) <krista.hebert@cms.hhs.gov>; Koc
Joseph (CMS/CMCS) <Joseph.Kochanski@cms.hhs.gov>

Subject:MO/TX Tax Timeline

Hi Dan,

As discussed this afternoon, please see attached the requested timeline and attachments. We f
on pre-2021 activity. Please let us know if you have questions or need anything else.

Rory



From: "Snvder. Laura (CMS/CMCS)" (b)(5)
(b)(5)

(b)(5)

Sent: 1/26/2023 1:34:52 PM +0000

To: "Giles, John (CMS/CMCS)" <John.Gilesl@cms.hhs.gov>
Subject: FW: FW: FL Companion letter on LPPF

Attachments: RE: WA Inquiry-hospital directed payment CMS conditions letter

FYI — we can definitely follow-up with WA per FMG’s suggestions (they didn’t want to share
the letter....there is a CIB coming, etc.)

However, | wanted to flag — they asked for the email chain; apparently the question set of a
“ripple of worry in FMG”. The email thread we have so far is attached; the WA Medicaid
Assistant Director cited you mentioning something a month or so ago at a meeting. Let me
know how you want to handle this.

Thanks,
Laura

From: Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>

Sent: Wednesday, January 25, 2023 10:35 AM

To: Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>

Cc: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: FL Companion letter on LPPF

Laura,
Couple things. FMG does not want to share the letter:

First, it is going to be out of date/old news once the CIB comes out (CIB just went
through HHS clearance).
Second, we try not to share things that put other states in a bad light.

Suggest saying to the state something like, “We generally do not like to share such
information with other states, but you may reach out to Florida directly for the information.
If this information is pressing (that is, you need to share it with your Legislature in order to
inform legislation), we may be able to talk with you further on this. In addition, we are
planning to release new guidance that clarifies CMS’ policies that should help.”

| have to say, this question has touched off a ripple of worry in FMG. Can you please send
me the email chain so | can see how clear/unclear the tone is about the LPPF?



Thank you!

anna

From: Snyder, Laura (CMS/CMCS) <  Laura.Snyderl@cms.hhs.gov >

Sent: Tuesday, January 24, 2023 11:30 AM

To: Bonelli, Anna (CMS/CMCS) <  Anna.Bonelli@cms.hhs.gov >

Cc: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >
Subject: RE: FL Companion letter on LPPF

To be honest, not clear; the email was routed through lots of hands before getting to us
and there is not a lot of detail.

From: Bonelli, Anna (CMS/CMCS) <  Anna.Bonelli@cms.hhs.gov >

Sent: Tuesday, January 24, 2023 11:29 AM

To: Snyder, Laura (CMS/CMCS) <  Laura.Snyderl@cms.hhs.gov >

Cc: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >
Subject: RE: FL Companion letter on LPPF

Hi Laura! | think it's fine but let me double check.

And when you say that Washington may have similar issues, do you mean they have an
LPPF or something similar? [nervous emoji]

From: Snyder, Laura (CMS/CMCS) <  Laura.Snyderl@cms.hhs.gov >

Sent: Tuesday, January 24, 2023 10:23 AM

To: Bonelli, Anna (CMS/CMCS) <  Anna.Bonelli@cms.hhs.gov >

Cc: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >
Subject: FL Companion letter on LPPF

Hi Anna,

We got a really random question from the Assistant Medicaid Director in WA. He heard
about the companion letter issued to FL (the one that references LPPF and denotes CMS’
concerns.) He is apparently having similar issues in WA or starting to and wanted a copy of
the letter that FL received. We wanted to check with you all if you have any concerns with



sharing that letter with WA; we think it should be fine, but wanted to check particularly
given the FL FMR that will focus on the LPPF issue.

Thanks,

Laura

Laura Snyder

(she/her/hers)

Technical Director

Division of Managed Care Policy
Centers for Medicaid and CHIP Services
Phone: 410-786-3198

Laura.Snyderl@cms.hhs.gov




From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: 1/20/2023 7:48:34 PM +0000

To: "Kivisaari, John (CMS/CMCS)" <John.Kivisaari@cms.hhs.gov>; "Walaszek,
Edwin (CMS/CMCS)" <Edwin.Walaszekl@cms.hhs.gov>

CC: "Delvecchio, Lynn (CMS/CMCS)" <Lynn.DelVecchio@cms.hhs.gov>; CMS
State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Subject: RE: RE: WA Inquiry-hospital directed payment CMS conditions letter

Hi John,

Thanks for sending this request our way. | am the lead SDP analyst for Washington — nice
to meet you

The short answer is, yes, we will be able to assist Washington. The longer answer is that |
will need to circle with the lead analyst for FL next week when she returns and try to
decipher exactly what information WA is seeking so we can help them out.

In the meantime, Edwin, you may direct the state to send their questions to the SDP inbox
at statedirectedpayment@cms.hhs.gov . This way we will be able to track the inquiry and
make sure the state gets the information they need.

Thanks,

Tara

From: Kivisaari, John (CMS/CMCS) <John.Kivisaari@cms.hhs.gov>

Sent: Friday, January 20, 2023 2:40 PM

To: Walaszek, Edwin (CMS/CMCS) <Edwin.Walaszekl@cms.hhs.gov>; CMS State Directed
Payment <StateDirectedPayment@cms.hhs.gov>

Cc: Delvecchio, Lynn (CMS/CMCS) <Lynn.DelVecchio@cms.hhs.gov>

Subject: RE: WA Inquiry-hospital directed payment CMS conditions letter

(Adding the DMCP SDP mailbox)
Good afternoon, Edwin:

Thanks for reaching out. This issue appears related to a recently approved state-directed
payment out of Florida. SDP team, are you able to assist regarding Washington's
request for information related to the Florida SDP? Their request is more fully-
described below.

Note: | have only just begun transitioning to my role as the managed care analyst in DMCO
for WA, but if there’s anything DMCO can do to assist with this request please let me know.

Best regards,

John

John Kivisaari
Managed Care Analyst

Centers for Medicare & Medicaid Services (CMS)



Medicaid and Children’s Health Operations Group (MCOG)
Division of Managed Care Operations (DMCO)
(312)-353-0508

john.kivisaari@cms.hhs.gov

From: Walaszek, Edwin (CMS/CMCS) <  Edwin.Walaszekl@cms.hhs.gov >
Sent: Friday, January 20, 2023 1:07 PM

To: Delvecchio, Lynn (CMS/CMCS) < Lynn.DelVecchio@cms.hhs.gov >
Cc: Kivisaari, John (CMS/CMCS) <  John.Kivisaari@cms.hhs.gov >

Subject: WA Inquiry-hospital directed payment CMS conditions letter

Hi Lynn and John,

Hope your Friday is going well, I'm sorry to bother you, Washington state Assistant Director
Jason McGill reached out this morning on a letter that was issued in Florida related to recent
hospital safety net/directed payment, their request is a little vague, do you happen to know
any information on this letter issued to Florida? Washington is seeking out information as
how this will relate to them?

Thank you,

Edwin Walaszek

Washington State Lead

Division of Program Operations — West | Medicaid & CHIP Operations Group
Center for Medicaid & CHIP Services | Centers for Medicare & Medicaid Services

Email:Edwin.Walaszekl@cms.hhs.gov

From: Tisdale, Ryan (CMS/CMCS) < Ryan.Tisdale@cms.hhs.gov >

Sent: Friday, January 20, 2023 1:58 PM

To: Walaszek, Edwin (CMS/CMCS) <  Edwin.Walaszekl@cms.hhs.gov___ >; Abdullah-
Mclaughlin, Annese (CMS/CMCS) <  Annese.Abdullah-Mclaughlin@cms.hhs.gov >; Moreth,
James (CMS/CMCS) < James.Moreth@cms.hhs.gov  >; Caughey, Tom (CMS/CMCS)

< Tom.Caughey@cms.hhs.gov___>; Knight, Gary (CMS/CMCS) < Gary.Knight@cms.hhs.gov >
Subject: RE: WA Inquiry-hospital directed payment CMS conditions letter

Hi Edwin,

| believe directed payments are specific to managed care, so DMCP may be the best equipped to help
with this inquiry?

Thanks,

Ryan

From: Walaszek, Edwin (CMS/CMCS) <  Edwin.Walaszekl@cms.hhs.gov >
Sent: Friday, January 20, 2023 1:47 PM




To: Abdullah-Mclaughlin, Annese (CMS/CMCS) < Annese.Abdullah-

Mclaughlin@cms.hhs.gov _>; Moreth, James (CMS/CMCS) < James.Moreth@cms.hhs.gov  >;
Tisdale, Ryan (CMS/CMCS) < Ryan.Tisdale@cms.hhs.gov__>; Caughey, Tom (CMS/CMCS)

< Tom.Caughey@cms.hhs.gov___>; Knight, Gary (CMS/CMCS) < Gary.Knight@cms.hhs.gov >
Subject: WA Inquiry-hospital directed payment CMS conditions letter

Good Friday all,

Washington state is inquiring about a letter that was issued in Florida related to recent
hospital safety net/directed payment, their request is a little vague at least from my view,
would you all happen to have any additional information on this topic or have any
suggestions on who would?

Thank you in advance for any guidance,

Edwin Walaszek

Washington State Lead

Division of Program Operations — West | Medicaid & CHIP Operations Group
Center for Medicaid & CHIP Services | Centers for Medicare & Medicaid Services

Email:Edwin.Walaszekl@cms.hhs.gov

From: McGill, Jason T (HCA) < jason.mcgill@hca.wa.gov >

Sent: Friday, January 20, 2023 1:39 PM

To: Walaszek, Edwin (CMS/CMCS) <  Edwin.Walaszekl@cms.hhs.gov >
Subject: Re: Florida hospital directed payment CMS conditions letter

I understood it’s the entire state hospital inpatient payment (billions of dollars) for Florida
through a directed payment. John reported he issued a 7 page conditions letter due to
many concerns. Hope this helps. Thanks!

From: Walaszek, Edwin (CMS/CMCS) <  Edwin.Walaszekl@cms.hhs.gov >
Sent: Friday, January 20, 2023 9:55:50 AM

To: McGill, Jason T (HCA) < jason.mcgill@hca.wa.gov >

Subject:  Florida hospital directed payment CMS conditions letter

I External Email I

Hi Jason,

Thank you for reaching out, can you provide a little more context as | need to reach out to
the team that specializes in this area, is this related to administrative claiming or
reimbursement? Is Washington state currently working with anyone in CMS related to this
issue or area so that | can reach out to them for a status on this?

Thank you,



Edwin Walaszek

Washington State Lead

Division of Program Operations — West | Medicaid & CHIP Operations Group
Center for Medicaid & CHIP Services | Centers for Medicare & Medicaid Services

Email:Edwin.Walaszekl@cms.hhs.gov

From: McGill, Jason T (HCA) < jason.mcgill@hca.wa.gov >

Sent: Friday, January 20, 2023 12:42 PM

To: Walaszek, Edwin (CMS/CMCS) <  Edwin.Walaszekl@cms.hhs.gov >
Subject:  Florida hospital directed payment CMS conditions letter

Hi Edwin,

| understand CMS issued a fairly detailed conditions letter to Florida upon approval of its
recent hospital safety net/directed payment. John Giles mentioned that to me at a meeting
a month or so ago. | was hoping to see that as we’re also starting to deal with it here in
Washington.

Thanks,

jason

Jason T. McGilll

Assistant Director

Medicaid Programs Division

office: 360-725-1093 | cell: (b)(6)

jason.mcgill@hca.wa.gov

www.hca.wa.gov




Sent: 3/1/2023 7:17:45 PM +0000

To: "Arnold, Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>;
"Maccarroll, Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>;
"Silanskis, Jeremy (CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>;
"Goldstein, Stuart (CMS/CMCS)"
<STUART.GOLDSTEIN@cms.hhs.gov>; "Cuno, Richard (CMS/CMCS)"
<Richard.Cuno@cms.hhs.gov>; "Endelman (he/him), Jonathan
(CMS/CMCS)" <Jonathan.Endelman@cms.hhs.gov>; "Clark, Jennifer
(CMS/CMCS)" <Jennifer.Clark@cms.hhs.gov>

CC: "Fan, Kristin (CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Schoonover,
Matthew (CMS/CMCS)" <matthew.schoonover@cms.hhs.gov>; "Mosley,
Elle (CMS/CMCS)" <larrica.mosley@cms.hhs.gov>

Subject: RE: RE: Discussion of Request for CMS Technical Assistance for Nevada
Private Hospital DPP
Attachments: RE: Attestation Form

From: Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>

Sent:Monday, February 27, 2023 1:14 PM

To: Arnold, Charlie (CMS/CMCS); Howe, Rory (CMS/CMCS); Maccarroll, Amber (CMS/CMCS); .
Jeremy (CMS/CMCS); Goldstein, Stuart (CMS/CMCS); Cuno, Richard (CMS/CMCS); Endelman
Jonathan (CMS/CMCS); Clark, Jennifer (CMS/CMCS)

Cc:Fan, Kristin (CMS/CMCS); Schoonover, Matthew (CMS/CMCS); Mosley, Elle (CMS/CMCS)
Subject:Discussion of Request for CMS Technical Assistance for Nevada Private Hospital DPP
When: Wednesday, March 1, 2023 2:00 PM-3:00 PM (UTC-05:00) Eastern Time (US & Canada)
Where: https://cms.zoomgov.com/j/1608906908?pwd=SzFwWTFVmWkOWZkxJZkh5cEh0ZW5Qd:

Charlie Arnold is inviting you to a scheduled ZoomGov meeting.

Join ZoomGov Meeting
https://cms.zoomgov.com; (b)(5)

Meeting ID: 0)G)
Passwor 0)5)

One tap mobile
+1669254525: e US (San Jose)
+1646828766¢ US (New York)

Dial by your location
+1 669 254 5252 US (San Jose)
+1 646 828 7666 US (New York)
833 568 8864 US Toll-free
Meeting IC (b)(5)
Passworc  m)5)
Find your local numbemhttps://cms.zoomgov.com/u/abRjgaVzu

Join by SIP
Passwort (b)(5)



sip (b)(5) @sip.zoomgov.com

This meeting may be recorded. The host is responsible for maintaining any official recordings/tra
of this meeting. If recorded, this meeting becomes an official record and shall be retained by the
their files for 3 years or if longer needed for agency business. If a recording intends be fully tran:
or is being captured for the purpose of creating meeting minutes, the host shall retain the record
files for 3 years or if no longer needed for agency business, whichever is later.



From: "Howe, Rory (CMS/CMCS)" (b)(5)

(b)(5)

Sent: 11/8/2022 9:16:39 PM +0000

To: Stacie Weeks <sweeks@dhcfp.nv.gov>

CC: "Silanskis, Jeremy (CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>
Subject: RE: RE: Attestation Form

Attachments: NV Financing, 11-8-22.docx

Hi Stacie,

Please see attached some information regarding possible provider attestation approaches that we
previously discussed and have shared with other states. The first option involves direct written
attestations from each provider and the second option consists of an alternative approach involving
meeting with your provider community. For the written attestations, the key language that we would
expect to see is specified in #3 in the attached. We are open to reviewing alternate language from the
state, noting that we would expect something very similar in effect. We also defer to the state regarding
any additional process-related language if the state decides to take a written attestation approach.

If it would be helpful, we are open to reviewing draft attestation language, discussing the information
that | attached, discussing alternative approaches, or setting up some time to talk about any other
guestions or concerns that you might have.

Regards,

Rory

Rory Howe
Director
Financial Management Group

CMS/CMCS

(b)(6)

From: Stacie Weeks <sweeks@dhcfp.nv.gov>

Sent: Monday, November 7, 2022 7:29 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>
Subject:  Attestation Form



Do you happen to have a template for the attestation form for the provider tax/payments that you
mentioned the other day on our call?

Stacie Weeks, JD, MPH

Deputy Administrator

Nevada Department of Health and Human Services

Division of Health Care Financing and Policy

1100 East William Street, Suite 101| Carson City, NV 89701 -

Office: (775) 687-7101 |Emattweeks@dhcfp.nv.gov

Mobile: (b)(6)

http://dhhs.nv.gov/| http://dhcfp.nv.gov/

Helping People. It's who we are and what we do.

Find help 24/7 by dialing 2-1-1; texting 898-211; or visiting www.nevada211.org

NOTICE: This message and accompanying documents are covered by the electronic Communications Privacy Act, 18 U.S.C. 8§88 2510-2521, may
covered by the Health Insurance Portability and Accountability Act (HIPAA) of 1996 and may contain confidential information or Protected Health
Information intended for the specified individual(s) only. If you are not the intended recipient or an agent responsible for delivering it to the intendec
recipient, you are hereby notified that you have received this document in error and that any review, dissemination, copying, or the taking of any actic
based on the contents of this information is strictly prohibited. Violations may result in administrative, civil, or criminal penalties. If you have received
this communication in error, please notify sender immediately by e-mail, and delete the message.



Sent: 2/17/2023 12:46:53 PM +0000

To: "Giles, John (CMS/CMCS)" <John.Gilesl@cms.hhs.gov>
Subject: FW: FW: FL Proposal D Amendment 2020-2021-just FYI
Attachments: Attachments A and B 102722 (002).docx

I don't know where to start on this one, but if you are going to be talking to Bill, maybe ask him if he can ask his analysts to STAY IN T
LANE!! Aimee decided to share her feedback with FMG running the FMR in FL on a preprint that isn’'t applicable to their review witho
feedback from us first. | AM LIVID. The preprint is one we requested | believe because the amount in the rate cert was higher than whi
the rate cert; review has just begun.

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>

Sent:Friday, February 17, 2023 7:10 AM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>; Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-
OConnorl@cms.hhs.gov>; Sarah Whitehouse <Whitehouse-Sarah@norc.org>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.t
Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>; Loizias, Alex (CMS/CMCS) <Alexandra.Loizias@cms.hhs.gov>; Arnold, Charlie (Cl
<Charlie.Arnold@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO) <Melissa.Heitt@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS) <matthew.schoonover@cms.hhs.gov>; Holligan, Ricardo (CMS/
<Ricardo.Holligan@cms.hhs.gov>

Subject:RE: FL Proposal D Amendment 2020-2021-just FYI

Also, just in case people don’t have this document already, here is a document detailing the financial management review or FMR that
doing in Florida relating to LPPFs. It's third on the list. An FMR is a kind of audit that FMG does when we have questions about somet
more in depth than the standard review as part of our regular oversight activities and reviewing the CMS-64. We did a similar FMR on
SDP for the previous year as well that Laura Snyder, Lovie, Alex, and DMCP were heavily involved in throughout the process. | imagin
directed payments will be an increasingly common topic for FMRs in the future given the large and increasing dollar amount that seem
shifting into state directed payments. As you can see, conditionality of IGTs is one of the items we are reviewing. We write, “This is to «
state is not making payment into the LPPFs / IGT a contingency for receiving SDPs back from the state.”

Best,
Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738
jonathan.endelman@cms.hhs.gov

7500 Security Blvd.

Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)
Sent: Friday, February 17, 2023 7:00 AM



To: Staton, Sidney (CMS/CMCSJdney.Staton@cms.hhs.ggwCampbell-OConnor, Aimee (CMS/CM@8he&e.Campbell-
OConnorl@cms.hhs.geySarah Whitehouse/hitehouse-Sarah@norc.o¥gSnyder, Laura (CMS/CMCS)uta.Snyderl@cms.hhs.gg\Davis
Lovie (CMS/CMCS)gvie.Davis@cms.hhs.ggwoizias, Alex (CMS/CMCSlexandra.Loizias@cms.hhs.gp@rnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gevClark, Jennifer (CMS/CMC&mifer.Clark@cms.hhs.ggvCuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gg\WFan, Kristin (CMS/CMCS&Yistin.Fan@cms.hhs.gevGoldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hbs. tteitt, Melissa (CMS/FCHC®letissa.Heitt@cms.hhs.geyMosley, Elle (CMS/CMCS)
darrica.mosley@cms.hhs.geySchoonover, Matthew (CMS/CMCB8ietthew.schoonover@cms.hhs.gav

Subject:RE: FL Proposal D Amendment 2020-2021-just FYI

Thank you Aimee for the article and for your concerns. | believe that the new managed care rule that is currently in development will he
address some of the oversight deficiencies that you have identified regarding the lack of a UPL-type mechanism on the managed care
serve as an upper ceiling on payment amounts. | believe that ACR or average commercial rate is one of the tools that we have used ir
serve in this capacity. Regarding your point about actuarial soundness, | agree. It's something that Anna and | have discussed in the p
others have also brought up. Regarding the article from AHCA the “Florida Medicaid Health Care Alert” from July 22, 2021, | think that
The entity mentioned in the article “Adelanto Healthcare Ventures” is a health care consultant based out of Austin that was also involve
setting up the Texas LPPF. In most instances of what we would think of as “taxes” in everyday life, no one wants to be taxed. In the wc
healthcare-related taxes, everyone wants to be taxed because they anticipate receiving more than their tax cost back in increased Me«
payments. Regarding the conditional nature of the IGT, “If your hospital is not sure whether you are included and would like to be inclu
Agency’s projections for the hospital directed payment program” | seem to remember something that this may be problematic, but | wo
to Andrew for that as being the SME on IGTs. These are important issues. The oversight system was built on Medicaid FFS payments
80% or more of payments have shifted to be on managed care and especially with the growing importance of state directed payments
becomes more difficult because state directed payments are relatively new and don’t have all of the oversight mechanisms in place as
the FFS side of the house. We are working on building them now and we hope that they will be operational moving forward. | definitely
larger issues you point out are worth discussing either on the next NORC FMR call or else on a separate call. | look forward to talking

Best,
Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738
jonathan.endelman@cms.hhs.gov

7500 Security Blvd.

Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Staton, Sidney (CMS/CMCS)dney.Staton@cms.hhs.gov

Sent: Thursday, February 16, 2023 3:44 PM

To: Campbell-OConnor, Aimee (CMS/CM@&hege.Campbell-OConnorl@cms.hhsxov
Cc:Endelman (he/him), Jonathan (CMS/CMG8h&than.Endelman@cms.hhs.gov
Subject:RE: FL Proposal D Amendment 2020-2021-just FYI




Hi Aimee — Thank you for sharing. | do not participate in the SDP pre-prints review. I'm also cc Jonathan in case he has not seen this
Sid

From: Campbell-OConnor, Aimee (CMS/CM@&nhee.Campbell-OConnorl@cms.hhsxjov
Sent: Thursday, February 16, 2023 2:58 PM

To: Staton, Sidney (CMS/CMCS)dney.Staton@cms.hhs.gov

Subject:FW: FL Proposal D Amendment 2020-2021-just FYI

Hey Sid!

Just sharing as FYI. Not sure whether you participate in review of SDP pre-prints.

Aimee

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:55 PM

To: Delvecchio, Lynn (CMS/CMCB)rw.DelVecchio@cms.hhs.gov
Subject:FW: FL Proposal D Amendment 2020-2021

Just FYI.

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:52 PM

To: CMS State Directed Paymer@tgteDirectedPayment@cms.hhs.gov
Subject:RE: FL Proposal D Amendment 2020-2021

Hi Alex!

| reviewed the SDP pre-print. | guess | don’t understand how submission of a pre-print amendment for 2020-2021, 2 years after the fa
actually tied to helping with access or utilization at this point? The support provided for this SDP in the pre-print is minimal at best. | dc
any actual comments because there doesn’t seem to be much justification in terms of an improvement in care for beneficiaries for thes
payments.

What is the purpose of this amendment? The purpose seems to be to provide extra funds to the hospitals using the SDP as a vehicle.
were determined to be actuarily sound, then access should have been considered as part of that. If the rates are not sufficient at this |
where is the data to show that and why wouldn’t they just address any concerns with the plans? And/or, raise rates with a rate amend

See-ttp://www.icontact-
archive.com/archive?c=227375&f=11179&s=13873&m=852437&t=850d8a08f66cb5c2e1e49656573dbe0caecb447b39b9d192096e732

This arrangement where the State indicates to the hospitals that we are offering you an opportunity to get higher payments if you help
contribute the State match, sounds potentially problematic. There is an article from FL Taxwatch on the SDP program that provides sc
(attached)



I know that on the FFS side of the house we have UPLs, scrutiny of taxation and CPE arrangements to make sure that funds are not
“recycled.” Here is an article from George Mason university on State financing strategies in Medicaid that mentions IGTs as a problen
strategy. https://www.mercatus.org/research/research-papers/medicaid-provider-taxes-gimmick-exposes-flaws-medicaids-financing

Florida may be allowed to use IGTs as State match under current regulations but | do wonder about how well their strategy aligns with
safeguards CMS has put in place on the FFS side.

I hope this is helpful. | know that Sid and FMG are looking at the Provider Participation Fund for this coming year and that CMS sent ¢
Companion letter with one of the approvals last year. This may be an area where further guidance would be beneficial.

Aimee

Aimee.Campbell-OConnorl@cms.hhs.gov

(207) 441-2788

West Branch

Division of Managed Care Operations (DMCO)
Centers for Medicare & Medicaid Services (CMS)

From:CMS State Directed Paymem@tateDirectedPayment@cms.hhs.gov

Sent:Friday, February 10, 2023 1:11 PM

To:CMS OACT Medicaid Managed C&é&TMedicaidManagedCare@cms.hhsxg@MS SDP_QUALIBEDR _QUALITY@cms.hhsxgov
Campbell-OConnor, Aimee (CMS/CMQ@&nee.Campbell-OConnorl@cms.hhsxov

Cc:CMS DMCP Medicaid Managed Care Rdi@sGPrates@cms.hhs.ge\CMS State Directed PaymeftiateDirectedPayment@cms.hhs.gc
Subject:FL Proposal D Amendment 2020-2021

Good Afternoon FRT,

Florida submitted a preprint amendment for formal CMS approval pursuant to 42 CFR 438.6(c). The files are available at the fo (0)(5)

(b)(5)
Please note the following:

This is an amendment submission for this payment arrangement.

The previously approved preprint is available here )G

This proposal is eligible for an annual approval.
The 90 th day for this review is May 11, 2023
FRT feedback for the state is due®®B, March 3, 2023f DMCP does not receive a response by this deadline, we will assume that the F|

member has no questions for the state for addition to the question set and concurs on approval of the preprint. Please reach out with €
guestions and thanks for your review.

Thank you,



Lovie



From: "Snyder, Laura (CMS/CMCS)" < (b)(5)

(b))

Sent: 2/17/2023 12:58:04 PM +0000

To: "Giles, John (CMS/CMCS)" <John.Gilesl@cms.hhs.gov>
Subject: FW: FW: FL Proposal D Amendment 2020-2021-just FYI
Attachments: Attachments A and B 102722 (002).docx

Question — do | respond to this or let it be? DMCO is again | feel like creating a mess without all the details...

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>

Sent: Friday, February 17, 2023 7:10 AM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>; Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-
OConnorl@cms.hhs.gov>; Sarah Whitehouse <Whitehouse-Sarah@norc.org>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>;
Davis, Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>; Loizias, Alex (CMS/CMCS) <Alexandra.Loizias@cms.hhs.gov>; Arnold, Charlie
(CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO) <Melissa.Heitt@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS) <matthew.schoonover@cms.hhs.gov>; Holligan, Ricardo (CMS/CMCS)
<Ricardo.Holligan@cms.hhs.gov>

Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Also, just in case people don’t have this document already, here is a document detailing the financial management review or FMR that we are
doing in Florida relating to LPPFs. It's third on the list. An FMR is a kind of audit that FMG does when we have questions about something that is
more in depth than the standard review as part of our regular oversight activities and reviewing the CMS-64. We did a similar FMR on Florida’s
SDP for the previous year as well that Laura Snyder, Lovie, Alex, and DMCP were heavily involved in throughout the process. | imagine that state
directed payments will be an increasingly common topic for FMRs in the future given the large and increasing dollar amount that seems to be
shifting into state directed payments. As you can see, conditionality of IGTs is one of the items we are reviewing. We write, “This is to ensure the
state is not making payment into the LPPFs / IGT a contingency for receiving SDPs back from the state.”

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)

Financial Management Group (FMG)



Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 17, 2023 7:00 AM

To: Staton, Sidney (CMS/CMCS) < Sidney.Staton@cms.hhs.gov___>; Campbell-OConnor, Aimee (CMS/CMCS) < Aimee.Campbell-
OConnori@cms.hhs.gov__>; Sarah Whitehouse <  Whitehouse-Sarah@norc.org _>; Snyder, Laura (CMS/CMCS) < Laura.Snyderl@cms.hhs.gov

Davis, Lovie (CMS/CMCS) <  Lovie.Davis@cms.hhs.gov__>; Loizias, Alex (CMS/CMCS) < Alexandra.Loizias@cms.hhs.gov___ >; Arnold, Charlie
(CMS/CMCS) < Charlie.Arnold@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS) < Jennifer.Clark@cms.hhs.gov___ >; Cuno, Richard (CMS/CMCS)
< Richard.Cuno@cms.hhs.gov__ >; Fan, Kristin (CMS/CMCS) < Kristin.Fan@cms.hhs.gov _ >; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov __>; Heitt, Melissa (CMS/FCHCO) < Melissa.Heitt@cms.hhs.gov __ >; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS) < matthew.schoonover@cms.hhs.gov >

Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Thank you Aimee for the article and for your concerns. | believe that the new managed care rule that is currently in development will help to
address some of the oversight deficiencies that you have identified regarding the lack of a UPL-type mechanism on the managed care side to
serve as an upper ceiling on payment amounts. | believe that ACR or average commercial rate is one of the tools that we have used in the past
to serve in this capacity. Regarding your point about actuarial soundness, | agree. It's something that Anna and | have discussed in the past and
others have also brought up. Regarding the article from AHCA the “Florida Medicaid Health Care Alert” from July 22, 2021, | think that is helpful.
The entity mentioned in the article “Adelanto Healthcare Ventures” is a health care consultant based out of Austin that was also involved in
setting up the Texas LPPF. In most instances of what we would think of as “taxes” in everyday life, no one wants to be taxed. In the world of
healthcare-related taxes, everyone wants to be taxed because they anticipate receiving more than their tax cost back in increased Medicaid
payments. Regarding the conditional nature of the IGT, “If your hospital is not sure whether you are included and would like to be included in the
Agency’s projections for the hospital directed payment program” | seem to remember something that this may be problematic, but | would defer
to Andrew for that as being the SME on IGTs. These are important issues. The oversight system was built on Medicaid FFS payments. Now that
80% or more of payments have shifted to be on managed care and especially with the growing importance of state directed payments, oversight
becomes more difficult because state directed payments are relatively new and don’t have all of the oversight mechanisms in place as exist on
the FFS side of the house. We are working on building them now and we hope that they will be operational moving forward. | definitely think the
larger issues you point out are worth discussing either on the next NORC FMR call or else on a separate call. | look forward to talking with you.

Best,

Jonathan

Jonathan Endelman, PhD



Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Staton, Sidney (CMS/CMCS) <  Sidney.Staton@cms.hhs.gov >

Sent: Thursday, February 16, 2023 3:44 PM

To: Campbell-OConnor, Aimee (CMS/CMCS) < Aimee.Campbell-OConnorl@cms.hhs.gov >
Cc: Endelman (he/him), Jonathan (CMS/CMCS) < Jonathan.Endelman@cms.hhs.gov >
Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Hi Aimee — Thank you for sharing. | do not participate in the SDP pre-prints review. I'm also cc Jonathan in case he has not seen this.

Sid

From: Campbell-OConnor, Aimee (CMS/CMCS) < Aimee.Campbell-OConnorl@cms.hhs.gov >
Sent: Thursday, February 16, 2023 2:58 PM

To: Staton, Sidney (CMS/CMCS) < Sidney.Staton@cms.hhs.gov >

Subject: FW: FL Proposal D Amendment 2020-2021-just FYI

Hey Sid!

Just sharing as FYI. Not sure whether you participate in review of SDP pre-prints.



Aimee

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:55 PM

To: Delvecchio, Lynn (CMS/CMCS) < Lynn.DelVecchio@cms.hhs.gov >
Subject: FW: FL Proposal D Amendment 2020-2021

Just FYI.

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:52 PM

To: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >
Subject: RE: FL Proposal D Amendment 2020-2021

Hi Alex!

| reviewed the SDP pre-print. | guess | don’t understand how submission of a pre-print amendment for 2020-2021, 2 years after the fact is
actually tied to helping with access or utilization at this point? The support provided for this SDP in the pre-print is minimal at best. | don't have
any actual comments because there doesn’t seem to be much justification in terms of an improvement in care for beneficiaries for these
payments.

What is the purpose of this amendment? The purpose seems to be to provide extra funds to the hospitals using the SDP as a vehicle. If the
rates were determined to be actuarily sound, then access should have been considered as part of that. If the rates are not sufficient at this
point, where is the data to show that and why wouldn’t they just address any concerns with the plans? And/or, raise rates with a rate
amendment?

See- http://www.icontact-
archive.com/archive?c=227375&f=11179&s=13873&m=852437&t=850d8a08f66ch5c2e1e49656573dbe0caeb447b39b9d192096e732cbe37425f5

This arrangement where the State indicates to the hospitals that we are offering you an opportunity to get higher payments if you help contribute
the State match, sounds potentially problematic. There is an article from FL Taxwatch on the SDP program that provides some insight.
(attached)

| know that on the FFS side of the house we have UPLs, scrutiny of taxation and CPE arrangements to make sure that funds are not
“recycled.” Here is an article from George Mason university on State financing strategies in Medicaid that mentions IGTs as a problematic
strategy.  https://www.mercatus.org/research/research-papers/medicaid-provider-taxes-gimmick-exposes-flaws-medicaids-financing




Florida may be allowed to use IGTs as State match under current regulations but | do wonder about how well their strategy aligns with the
safeguards CMS has put in place on the FFS side.

| hope this is helpful. | know that Sid and FMG are looking at the Provider Participation Fund for this coming year and that CMS sent a
Companion letter with one of the approvals last year. This may be an area where further guidance would be beneficial.

Aimee

Aimee.Campbell-OConnorl@cms.hhs.gov

(207) 441-2788
West Branch
Division of Managed Care Operations (DMCO)

Centers for Medicare & Medicaid Services (CMS)

From: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >

Sent: Friday, February 10, 2023 1:11 PM

To: CMS OACT Medicaid Managed Care < OACTMedicaidManagedCare@cms.hhs.gov___ >; CMS SDP_QUALITY < SDP_QUALITY@cms.hhs.gov__>;
Campbell-OConnor, Aimee (CMS/CMCS) < Aimee.Campbell-OConnorl@cms.hhs.gov >

Cc: CMS DMCP Medicaid Managed Care Rates < DMCPrates@cms.hhs.gov _>; CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >
Subject: FL Proposal D Amendment 2020-2021

Good Afternoon FRT,

Florida submitted a preprint amendment for formal CMS approval pursuant to 42 CFR 438.6(c). The files are available at the following link (b)(5)

(b)(5)

Please note the following:

This is an amendment submission for this payment arrangement.



The previously approved preprint is available here: (b)(5)

This proposal is eligible for an annual approval.

The 90 ™ day for this review is May 11, 2023

FRT feedback for the state is due by COB, March 3, 2023 . If DMCP does not receive a response by this deadline, we will assume that the FRT
member has no questions for the state for addition to the question set and concurs on approval of the preprint. Please reach out with any
guestions and thanks for your review.

Thank you,

Lovie



From: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>

Sent: 2/6/2023 1:34:12 PM +0000

To: "Snyder, Laura (CMS/CMCS)" <Laura.Snyderl@cms.hhs.gov>; "Bonelli,
Anna (CMS/CMCS)" <Anna.Bonelli@cms.hhs.gov>

CC: "Giles, John (CMS/CMCS)" <John.Gilesl@cms.hhs.gov>; "Goldstein,

Stuart (CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Holligan,
Ricardo (CMS/CMCS)" <Ricardo.Holligan@cms.hhs.gov>; "Staton,
Sidney (CMS/CMCS)" <Sidney.Staton@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Clark, Jennifer
(CMS/CMCS)" <Jennifer.Clark@cms.hhs.gov>; "Cuno, Richard
(CMS/CMCS)" <Richard.Cuno@cms.hhs.gov>; "Fan, Kristin
(CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Heitt, Melissa
(CMS/FCHCO)" <Melissa.Heitt@cms.hhs.gov>; "Mosley, Elle
(CMS/CMCS)" <larrica.mosley@cms.hhs.gov>; "Schoonover, Matthew
(CMS/CMCS)" <matthew.schoonover@cms.hhs.gov>

Subject: RE: RE: FL_Fee IPH.OPH4_ Renewal 20221001-20230930
Attachments: RE: FL FMR Materials for Dan's Book
Hello Laura,

We are in the process of conducting a financial management review for the State of Florida
relating to its SDPs and the LPPF with the assistance of our contractor NORC. We had a
meeting to discuss this last Thursday. We have a timeline for our review attached that we
placed in Dan’s book last Friday. We also provided for Dan’s book a more in-depth
presentation on the possible proposed tax rule designed to close down the loophole in the
statistical test for waivers of the uniformity requirement for health care-related taxes that
enable states to pass in regulation despite taxing Medicaid business much more heavily
than non-Medicaid business contrary to statutory and regulatory intent. We have been
working with OACT to devise a new statistical test to shut down this loophole, which we
have called the M1/M2. We are awaiting Dan'’s feedback on proceeding forward with
proposing a rule in this direction. We look forward to talking with you this morning.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)

Financial Management Group (FMG)



Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>

Sent: Sunday, February 5, 2023 9:37 AM

To: Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>; Endelman (he/him),
Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>

Cc: Giles, John (CMS/CMCS) <John.Gilesl@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>

Subject: FW: FL_Fee_ IPH.OPH4_ Renewal 20221001-20230930

Hi Anna, Jonathan and Stuart,

We wanted to consult with you all. Florida has indicated that several pieces of this preprint
submission are still incomplete (and will likely to remain so until they complete an analysis
in April 2023.)

We are considering options on next steps. At a staff level, we think that it makes sense to
still consider this incomplete. However, we didn’t know if you all would want to engage with
the state now on the financing. The final figures on the financing are dependent on the
analysis in April, but | believe, though defer to you all, that the LPPF concerns from the last
review, were not dependent upon the final $$. Would you all believe it would be beneficial
to engage the state on any of the financing now?

Happy to talk further tomorrow at the scheduled FMG/DMCP TB or outside of that meeting
too.

Thanks,

Laura



From: Wallace, Tom < Thomas.Wallace@ahca.myflorida.com >

Sent: Friday, February 3, 2023 10:00 PM

To: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >: Giering, Cole
< cole.giering@ahca.myflorida.com >

Cc: Sokoloski, Kristin < Kristin.Sokoloski@ahca.myflorida.com >; Barry, Joycee

< Joycee.Barry@ahca.myflorida.com >; Cai, Jun < Jun.Cai@ahca.myflorida.com >; Lacroix,
Rachel < Rachel.Lacroix@ahca.myflorida.com >: Giles, John (CMS/CMCS)

< John.Gilesl@cms.hhs.gov__>; Snyder, Laura (CMS/CMCS) < Laura.Snyderl@cms.hhs.gov

Subject: RE: FL_Fee_ IPH.OPH4_ Renewal 20221001-20230930

Hello,

The State acknowledges receipt of CMS’s response to our preprint submission. The sections
of the preprint highlighted below depend on an updated calculation of gross Medicaid
shortfall and allocation percentages by provider class based on CY 2021 claims and
encounter experience. The State is in the process of updating this analysis and anticipates
providing an amended preprint that includes the requested information in April 2023.

Thank you,

Tom

Tom Wallace
Deputy Secretary
Agency for Health Care Administration

850-251-0095

From: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >

Sent: Wednesday, February 1, 2023 1:36 PM

To: Giering, Cole < cole.giering@ahca.myflorida.com >

Cc: Wallace, Tom < Thomas.Wallace@ahca.myflorida.com >; Sokoloski, Kristin

< Kristin.Sokoloski@ahca.myflorida.com >:; Barry, Joycee

< Joycee.Barry@ahca.myflorida.com >; Cai, Jun < Jun.Cai@ahca.myflorida.com >; Lacroix,




Rachel < Rachel.Lacroix@ahca.myflorida.com >; Giles, John (CMS/CMCS)
< John.Gilesl@cms.hhs.gov__>; Snyder, Laura (CMS/CMCS)

< Laura.Snyderl@cms.hhs.gov _ >; CMS State Directed Payment

< StateDirectedPayment@cms.hhs.gov >

Subject: FL_Fee IPH.OPH4_Renewal 20221001-20230930

Good morning,

Thank you for your submission. CMS has determined that we require responses to the
below questions to ensure CMS has adequate documentation to begin our review.

1. Specifically, please include responses to the following incomplete sections:
o the provider payment analysis section is incomplete (Preprint Question 23/
Table 2); and
o the data sources and methodology are incomplete (Preprint Question 27).
2. In addition, the state noted several sections of the preprint that are incomplete
and/or missing updated information including:
0 Updated gross payment amounts based on CY 2021 Medicaid shortfall
calculations (impacting responses to prompts 4 and 23 - 27).
0 Updated estimated uniform percentage increase amounts (impacting
response to prompt 19.b)
o Non-federal funding sources and amounts (impacting response to prompts 35
and 36).

Please provide the state’s anticipated timeline to submit the updated information to
CMS for review.

We request that the state acknowledge receipt of this communication and respond
within 2 working days to respond to the above questions. CMS awaits the state’s
response to begin review of the preprint.

The control name for this preprint will be “FL_Fee_IPH.OPH4_Renewal 20221001-
20230930.” This control name must be used for all communication regarding the review of
this preprint. CMS also requests that the state utilize this control name for the preprint
when referencing this state directed payment within the applicable rate certification(s).

Thanks,

Laura



From: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >
Sent: Wednesday, February 1, 2023 11:48 AM

To: Giering, Cole < cole.giering@ahca.myflorida.com >

Cc: Wallace, Tom < Thomas.Wallace@ahca.myflorida.com >; Sokoloski, Kristin
< Kristin.Sokoloski@ahca.myflorida.com >: Barry, Joycee

< Joycee.Barry@ahca.myflorida.com >; Cai, Jun < Jun.Cai@ahca.myflorida.com __>; Lacroix,
Rachel < Rachel.Lacroix@ahca.myflorida.com >:; Giles, John (CMS/CMCS)

< John.Gilesl@cms.hhs.gov _>; Snyder, Laura (CMS/CMCS)

< Laura.Snyderl@cms.hhs.gov___ >; CMS State Directed Payment

< StateDirectedPayment@cms.hhs.gov >

Subject: RE: FL_Fee.IPH.OPH4 RY 22/23 Renewal

Good Morning Cole,

Thank you for your email. CMS acknowledges receipt of the preprint and corresponding
documents. We would like to request status updates regarding the state’s anticipated
timeframe to submit the following items:

1. Preprint amendment related to Florida’s revised HCBS Spending Plan,

2. FL Proposal D 2020-2021 revised preprint amendment, and

3. The five state directed payment preprints for the October 1, 2022 through
September 30, 2023 rating period.

Thank you,

Lovie

From: Giering, Cole < cole.giering@ahca.myflorida.com >

Sent: Tuesday, January 31, 2023 4:22 PM

To: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >

Cc: Wallace, Tom < Thomas.Wallace@ahca.myflorida.com >; Sokoloski, Kristin

< Kristin.Sokoloski@ahca.myflorida.com >:; Barry, Joycee

< Joycee.Barry@ahca.myflorida.com >; Cai, Jun < Jun.Cai@ahca.myflorida.com >; Lacroix,
Rachel < Rachel.Lacroix@ahca.myflorida.com >

Subject: FL_Fee.lIPH.OPH4 RY 22/23 Renewal

Good afternoon,

Please find attached the State of Florida’s preprint for program year 3 of the hospital uniform rate increase
payment program (CMS Provided State Directed Payment Identifier: FL_Fee.IPH.OPH4).



Please Notewe are in the process of updating the calculation of gross Medicaid shortfall and allocation
percentages by provider class based on CY 2021 claims and encounter experience. When this analysis is
we will amend this preprint to include final values for:

Updated gross payment amounts based on CY 2021 Medicaid shortfall calculatiol
(impacting responses to prompts 4 and 23 - 27).

Updated estimated uniform percentage increase amounts (impacting response to
19.b)

Non-federal funding sources and amounts (impacting response to prompts 35 anc

Best,

Cole Giering, MPH
Program Administrator
Rules and State Plan Unit

cole.giering@ahca.myflorida.com

+1 850-412-4691 (Office)
BUREAU OF MEDICAID POLICY

AHCA HQ Bidg 3 Rm 2307D

Privacy Statement: This e-mail may include confidential and/or proprietary information, and may be used only by the person or entity to
which it is addressed. If the reader of this e-mail is not the intended recipient or his or her authorized agent, the reader is hereby notified that
any dissemination, distribution or copying of this e-mail is prohibited. If you have received this in error, please reply to the sender and delete
it immediately.



From:

Sent:
To:

Subject:
Attachments:

Dear all,

"Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>

2/3/2023 8:35:50 PM +0000

"Arnold, Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Bonelli,
Anna (CMS/CMCS)" <Anna.Bonelli@cms.hhs.gov>; "Clark, Jennifer
(CMS/CMCS)" <Jennifer.Clark@cms.hhs.gov>; "Cuno, Richard
(CMS/CMCS)" <Richard.Cuno@cms.hhs.gov>; "Fan, Kristin
(CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Heitt, Melissa
(CMS/FCHCO)" <Melissa.Heitt@cms.hhs.gov>; "Mosley, Elle
(CMS/CMCS)" <larrica.mosley@cms.hhs.gov>; "Schoonover, Matthew
(CMS/CMCS)" <matthew.schoonover@cms.hhs.gov>

RE: RE: FL FMR Materials for Dan's Book

RE: FL FMR Materials for Dan's Book; RE: Discussion of Possible
Proposed Tax Rule

There are two sets of materials that moved forward for Dan’s book. The first is on the Florida
FMR. The second is on the possible proposed tax rule.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850



From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 3, 2023 3:13 PM

To: Mosley, Elle (CMS/CMCS) <larrica.mosley@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO)
<Melissa.Heitt@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>;
Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>;
Goldstein, Stuart (CMS/CMCS) <STUART.GOLDSTEIN@cms.hhs.gov>

Subject: FW: FL FMR Materials for Dan's Book

Dear all,

Please find below the materials that have been placed in Dan’s book for tonight.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: adams, lia (CMS/CMCS) < Lia.Adams@cms.hhs.gov >
Sent: Friday, February 3, 2023 3:07 PM




To: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >

Cc: Boston, Beverly (CMS/CMCS) < Beverly.Boston@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov __>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Endelman (he/him), Jonathan (CMS/CMCS)
< Jonathan.Endelman@cms.hhs.gov __ >; Lane, Robert (CMS/CMCS)

< Robert.Lane@cms.hhs.gov__>; Barraza, Leticia (CMS/CMCS)

< Leticia.Barraza@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS)

< Jennifer.Clark@cms.hhs.gov___>; Holligan, Ricardo (CMS/CMCS)

< Ricardo.Holligan@cms.hhs.gov >

Subject: RE: FL FMR Materials for Dan's Book

Thanks, Rory.

Below is what moved forward:

Engagement
2/3 EMG: Florida Tax FMR Follow- Letter OCD/Dan N/A
up Document and
P As a foll ¢ Information
urpose: s a follow-up to —Reguest
01/18 Joint Clearance, FMG Timeline

has revised the draft FMR
engagement letter
(incorporating OCD
feedback). We are also
including the documentation
request and timeline of the
FMR and possible compliance
enforcement.

From: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >

Sent: Friday, February 3, 2023 3:00 PM

To: adams, lia (CMS/CMCS) < Lia.Adams@cms.hhs.gov >

Cc: Boston, Beverly (CMS/CMCS) < Beverly.Boston@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov __>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Endelman (he/him), Jonathan (CMS/CMCS)
< Jonathan.Endelman@cms.hhs.gov___>; Lane, Robert (CMS/CMCS)

< Robert.Lane@cms.hhs.gov__>; Barraza, Leticia (CMS/CMCS)

< Leticia.Barraza@cms.hhs.gov __>; Clark, Jennifer (CMS/CMCYS)

< Jennifer.Clark@cms.hhs.gov___>; Holligan, Ricardo (CMS/CMCS)

< Ricardo.Holligan@cms.hhs.gov >

Subject: FL FMR Materials for Dan's Book




Hi Lia,

Per our discussion, for Dan’s book please see attached the FL FMR timeline Dan requested
and an updated draft (incorporating OCD feedback) of the FMR engagement letter and
documentation request.

Thanks,

Rory



From: "adams, lia (CMS/CMCS)" <Lia.Adams@cms.hhs.gov>

Sent: 2/3/2023 8:07:08 PM +0000
To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>
CC: "Boston, Beverly (CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>; "Maccarroll,

Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Endelman (he/him),
Jonathan (CMS/CMCS)" <Jonathan.Endelman@cms.hhs.gov>; "Lane, Robert
(CMS/CMCS)" <Robert.Lane@cms.hhs.gov>; "Barraza, Leticia (CMS/CMCS)"
<Leticia.Barraza@cms.hhs.gov>; "Clark, Jennifer (CMS/CMCS)"
<Jennifer.Clark@cms.hhs.gov>; "Holligan, Ricardo (CMS/CMCS)"
<Ricardo.Holligan@cms.hhs.gov>

Subject: RE: RE: FL FMR Materials for Dan's Book

Thanks, Rory.

Below is what moved forward:

Engagement
2/3 EMG: Florida Tax FMR Follow- Letter OCD/Dan N/A
up Document and
o As 2 fol . Information
urpose: s a follow-up to Request
01/18 Joint Clearance, FMG Timeline

has revised the draft FMR
engagement letter
(incorporating OCD
feedback). We are also
including the documentation
request and timeline of the
FMR and possible compliance
enforcement.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Friday, February 3, 2023 3:00 PM

To: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Lane, Robert (CMS/CMCS)
<Robert.Lane@cms.hhs.gov>; Barraza, Leticia (CMS/CMCS)
<Leticia.Barraza@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Holligan, Ricardo (CMS/CMCS)
<Ricardo.Holligan@cms.hhs.gov>

Subject: FL FMR Materials for Dan's Book



Hi Lia,

Per our discussion, for Dan’s book please see attached the FL FMR timeline Dan requested
and an updated draft (incorporating OCD feedback) of the FMR engagement letter and
documentation request.

Thanks,

Rory



From: "Maccarroll, Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>

Sent: 2/3/2023 8:04:41 PM +0000

To: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>; "adams, lia (CMS/CMCS)"
<Lia.Adams@cms.hhs.gov>; "Howe, Rory (CMS/CMCS)"
<Rory.Howe@cms.hhs.gov>

CC: "Boston, Beverly (CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>; "Arnold,
Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Fan, Kristin
(CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Silanskis, Jeremy (CMS/CMCS)"
<Jeremy.Silanskis@cms.hhs.gov>

Subject: RE: RE: Discussion of Possible Proposed Tax Rule

Hi Jonathan —

Good catch. The only comment we see is on slide 8 — and yes, we should delete that. Are
you or Lia able to do so?

Let us know if there are other comments we missed.

Thanks, Amber

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Sent: Friday, February 3, 2023 3:01 PM

To: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>; Howe, Rory (CMS/CMCS)
<Rory.Howe@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Lia and Stuart,

| went in and updated the links Lia provided with the correct information. That should take
care of it. There are still comments in the PowerPoint. Let me know if you think we should
delete those or leave them.



Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: adams, lia (CMS/CMCS) < Lia.Adams@cms.hhs.gov >

Sent: Friday, February 3, 2023 2:51 PM

To: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >

Cc: Boston, Beverly (CMS/CMCS) < Beverly.Boston@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov___>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Endelman (he/him), Jonathan (CMS/CMCS)
< Jonathan.Endelman@cms.hhs.gov___>; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov __>; Silanskis, Jeremy (CMS/CMCS)

< Jeremy.Silanskis@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

This is what moved forward to Dan’s book. Please let me know if needs to be revised.

2/3 EMG: Provider Taxes Provider Taxes — OCD/Dan ASAP
M1/M2 Test Deep Dive M1/M2 Test
Deep Dive

Purpose:  As a follow-up to
01/26 Joint Clearance, FMG



has prepared slides on a deep
dive of the M1/M2 Test with

examples. FMG is also * very detailed
providing very detailed calculations that
underlying supporting we are sharing
calculations for the three only if you want
examples in the slides if Dan to review them
is interested. FMG is seeking .
guidance from OCD on Hawaii _
whether we should move Nevada
forward drafting the NPRM. California

FMG is available to meet to
walk through the slide deck
and/or the detailed
calculations.

From: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >

Sent: Friday, February 3, 2023 2:35 PM

To: adams, lia (CMS/CMCS) < Lia.Adams@cms.hhs.gov >

Cc: Boston, Beverly (CMS/CMCS) < Beverly.Boston@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov___>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Endelman (he/him), Jonathan (CMS/CMCS)
< Jonathan.Endelman@cms.hhs.gov _ >; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov __ >; Silanskis, Jeremy (CMS/CMCS)

< Jeremy.Silanskis@cms.hhs.gov >

Subject: FW: Discussion of Possible Proposed Tax Rule

Per our conversation

From: Endelman (he/him), Jonathan (CMS/CMCS) < Jonathan.Endelman@cms.hhs.gov >
Sent: Friday, February 3, 2023 11:12 AM

To: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov__>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov >

Cc: Silanskis, Jeremy (CMS/CMCS) < Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)

< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS) < Jennifer.Clark@cms.hhs.gov__ >;
Cuno, Richard (CMS/CMCS) < Richard.Cuno@cms.hhs.gov__>; Goldstein, Stuart (CMS/CMCS)
< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >: Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >; Fan, Kristin (CMS/CMCS)




< Kristin.Fan@cms.hhs.gov >
Subject: RE: Discussion of Possible Proposed Tax Rule

Rory,

While the Arizona NF tax with an effective date of October 1, 2021 did not pass the M1/M2
the Arizona NF tax with an effective date of October 1, 2022 does just barely pass the M1/M2
test with a value of .9519. This is the case with many of the NF taxes that don’t pass the
M1/M2. They just barely don’t pass and could pass if slightly modified. | could put AZ back as
the example in the PowerPoint if desired using the October 1, 2022 tax.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 3, 2023 10:10 AM

To: Howe, Rory (CMS/CMCS) <  Rory.Howe@cms.hhs.gov _>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov >

Cc: Silanskis, Jeremy (CMS/CMCS) < Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)

< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS) < Jennifer.Clark@cms.hhs.gov___ >;




Cuno, Richard (CMS/CMCS) <  Richard.Cuno@cms.hhs.gov__>; Goldstein, Stuart (CMS/CMCS)
< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >: Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Dear Rory,

Please see attached for a PowerPoint presentation that answers your questions as well as
supporting spreadsheets. We have included additional details for how we calculated M1 and
M2 as requested. CA’s MCO tax was on “member months” and the presentation had been
changed to “covered lives.” | am not sure if that is synonymous. We had to take out the AZ
example and replace it with Hawaii because AZ NF does not pass. It comes out to 0.93. We
had inadvertently switched M1 and M2 in the original calculation. | believe the Center
Director has a valid point that the M1 M2 could be disruptive to states with existing NF taxes.
North Carolina, California, Arizona, and Pennsylvania would all not pass the M1/M2 with
value of 0.95. However, we are not currently proposing to apply the M1/M2 to these taxes.
Our options are as follows:

1. Apply M1/M2 only to MCO taxes

2. Apply M1/M2 only to Medicaid/non-Medicaid broken down taxes.

3. Give states the choice of M1/M2 or undue burden for Medicaid/non-Medicaid broken
down taxes.

| think we have discarded the option of applying the M1/M2 to all B1/B2 taxes. None of the
remaining options would involve us imposing the M1/M2 on any NF taxes. These documents
are also attached to the meeting on Monday.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)

Center for Medicaid and CHIP Services (CMCS)



Financial Management Group (FMG)
Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Thursday, February 2, 2023 1:31 PM

To: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov__>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov >

Cc: Silanskis, Jeremy (CMS/CMCS) < Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)

< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS) < Jennifer.Clark@cms.hhs.gov

Cuno, Richard (CMS/CMCS) < Richard.Cuno@cms.hhs.gov__>; Goldstein, Stuart (CMS/CMCS)
< STUART.GOLDSTEIN@cms.hhs.gov __>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >: Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Thank you Rory. We will take a look at the comments and edits and respond by tomorrow in
preparation for the meeting on Monday. We will also include the spreadsheets that are the
basis for the PowerPoint for reference and in case the Center Director wants to take a closer
look at them.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)



Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >

Sent: Thursday, February 2, 2023 1:27 PM

To: Arnold, Charlie (CMS/CMCS) <  Charlie.Arnold@cms.hhs.gov >

Cc: Silanskis, Jeremy (CMS/CMCS) <  Jeremy.Silanskis@cms.hhs.gov _ >; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)

< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS) < Jennifer.Clark@cms.hhs.gov ~ >;
Cuno, Richard (CMS/CMCS) < Richard.Cuno@cms.hhs.gov__>; Goldstein, Stuart (CMS/CMCS)
< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >: Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >; Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov___>; Endelman (he/him), Jonathan (CMS/CMCS)

< Jonathan.Endelman@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Hi Charlie,

Thanks to Jonathan for pulling this together so quickly. Per our discussion, please see
attached some suggested edits and three comments requesting that we show a little bit

more of the M1/M2 calculation for each example (i.e., the “standard” tax, the “loophole” tax
and the “standard tax with breaks”). | think this could easily happen on the existing slide for
each example. As discussed, please also share the underlying Excel spreadsheets supporting
each example. | plan to share with Dan and provide the option for him to dive in separately

or for us to walk through them live. Let me know if you have any questions.

Thanks again,

Rory



From: Fan, Kristin (CMS/CMCS) <  Kristin.Fan@cms.hhs.gov >

Sent: Monday, January 30, 2023 12:53 PM

To: Endelman (he/him), Jonathan (CMS/CMCS) < Jonathan.Endelman@cms.hhs.gov __ >;
Arnold, Charlie (CMS/CMCS) <  Charlie.Arnold@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)
< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS) < Jennifer.Clark@cms.hhs.gov___ >;
Cuno, Richard (CMS/CMCS) < Richard.Cuno@cms.hhs.gov___>; Goldstein, Stuart (CMS/CMCS)
< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >: Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >

Cc: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov _>; Silanskis, Jeremy (CMS/CMCS)
< Jeremy.Silanskis@cms.hhs.gov __ >; Maccarroll, Amber (CMS/CMCS)

< Amber.MacCarroll@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Thanks Jonathan. | added some comments about whether we should distinguish the notion
between “standard” and “bad”. What we consider standard is where the rates within an
individual provider do not vary — rather rates vary about the characteristic of the totality of
the provider.

From: Endelman (he/him), Jonathan (CMS/CMCS) < Jonathan.Endelman@cms.hhs.gov >
Sent: Friday, January 27, 2023 3:28 PM

To: Arnold, Charlie (CMS/CMCS) <  Charlie.Arnold@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)
< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS) < Jennifer.Clark@cms.hhs.gov___ >;
Cuno, Richard (CMS/CMCS) <  Richard.Cuno@cms.hhs.gov___>; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov___>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >: Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >

Cc: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov _>; Silanskis, Jeremy (CMS/CMCS)

< Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber (CMS/CMCS)

< Amber.MacCarroll@cms.hhs.gov___ >

Subject: RE: Discussion of Possible Proposed Tax Rule

Dear all,

Please see attached for the PowerPoint presentation for Dan. As always, please edit to
improve if you see anything that can be made better. Please use the SharePoint link
provided below for any edits, comments, or changes. | am quite proud of how this turned
out. | hope that it is useful. We will use this as the basis for Tuesday’s discussion. The
PowerPoint shows how B1/B2 and M1/M2 would work in three instances:



1. “Standard” tax waivers that we have approved repeatedly that we have approved
repeatedly like Nevada’s NF tax. These taxes continue to pass the B1/B2 and the
M1/M2

2. “Bad” tax waivers that exploit the statistical loophole and pose an undue burden of
the Medicaid program. These taxes pass the B1/B2 and, by design, fail the M1/M2.

3. Taxes that give “breaks” to some low Medicaid utilization providers such as CCRCs or
small facilities, but balance those breaks out with breaks to other higher Medicaid
utilizing facilities.  These facilities continue to pass the M1/M2 just as they pass
the B1/B2. This will allay OCD's fear that states can never give breaks to some low
Medicaid utilization facilities for policy reasons and pass the M1/M2. This is not the
case.

An lllustration of the M1 M2 Test in Action with Concrete Examples

I look forward to discussing this on Tuesday
Best,

Jonathan

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, January 27, 2023 12:40 PM

To: Arnold, Charlie (CMS/CMCS) <  Charlie.Arnold@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)
< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS) < Jennifer.Clark@cms.hhs.gov  >;
Cuno, Richard (CMS/CMCS) < Richard.Cuno@cms.hhs.gov__>; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov __ >; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >

Cc: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov _>; Silanskis, Jeremy (CMS/CMCS)

< Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber (CMS/CMCS)

< Amber.MacCarroll@cms.hhs.gov___ >

Subject: RE: Discussion of Possible Proposed Tax Rule

Hello all,



| wanted to give an update. | met today with Kristin, Jeremy, and Rory to follow up on Dan’s
Feedback from 1/25/2023. Rory said that we should come up with a series of examples to
show Dan to illustrate how the M1/M2 works. | was thinking of three examples:

An illustration of how a “standard” health care-related tax we have passes the M1/M2
test. | was thinking the Nevada NF tax.

An illustration of how a “clearly bad” tax that exploits the statistical loophole fails the
M1/M2. | was thinking of the California MCO tax because Dan is very familiar with
that example.

An illustration of how states can still exclude or tax at a lower rate certain groups of
providers, such as CCRCs, and still manage to pass the M1/M2 like they currently
pass the B1/B2 by giving other taxes a “break.” | was thinking Michigan’s nursing
facility tax since it gives a “break” to CCRC and facilities with fewer than 40 beds,
which both have low Medicaid, but makes up for it by taking higher Medicaid facilities
a lower tax rate than all other facilities.

| am thinking that the best, i.e. most effective way to do this is a PowerPoint
presentation where we show:

The structure of the tax for each of these taxes by taking a “snip” from the tax waiver
approval letters. | don't think Dan wants to see actual spreadsheets and, in any case,
it would be very difficult to “share” spreadsheets on Zoom anyway. You would
constantly need to start and stop sharing when you move from spreadsheet to
spreadsheet. We can say that if he wants to take a look at the spreadsheets, we can
email them to him.

The M1/M2 for each of these taxes by taking a “snip” of the Excel spreadsheets.

In the case of the Michigan NF tax, a “snip” of the Goldstein-Fan test that shows the
tax rates and Medicaid utilization for all taxpayer groups. It would show that this
passes the M1/M2 test despite giving a “break” to CCRCs and under 40 beds (low
Medicaid) by making up for it with a “break” for high Medicaid facilities.

We are thinking that it would be beneficial to have a smaller group discussion apart from
joint/cross cutting clearance with more time to explain. | think it would also be beneficial to
invite OACT again. We have a meeting to discuss this on Tuesday. | will have the PowerPoint
ready by then. Thanks.

Best,

Jonathan

From:

Sent:

Endelman (he/him), Jonathan (CMS/CMCS)
Friday, January 20, 2023 11:17 AM

To: Endelman (he/him), Jonathan (CMS/CMCS); Arnold, Charlie (CMS/CMCS); Bonelli, Anna
(CMS/CMCYS); Clark, Jennifer (CMS/CMCS); Cuno, Richard (CMS/CMCS); Fan, Kristin
(CMS/CMCS); Goldstein, Stuart (CMS/CMCS); Mosley, Elle (CMS/CMCS)



Subject:  Discussion of Possible Proposed Tax Rule

When: Tuesday, January 31, 2023 9:00 AM-9:30 AM (UTC-05:00) Eastern Time (US &
Canada).

Where:

https://cms.zoomgov.com/j/ (b)(5)

This is a meeting to discuss the possible proposed tax rule.

Best,

Jonathan

Join ZoomGov Meeting

https://cms.zoomgov.com (b)(5)

Meeting ID: 160 108 9740

Password: 623452

One tap mobile
+16692545252,, (San Jose)

(b)(5)
+16468287666,, (New York)

Dial by your location
+1 669 254 5252 US (San Jose)
+1 646 828 7666 US (New York)
833 568 8864 US Toll-free
Meeting ID: (b)(5)

Find your local number: https://cms.zoomgov.com/u/aeeNCLsqpo

Join by SIP



Password: (b)(5)

sip: (b)(5) Dsip.zoomgov.com

This meeting may be recorded. The host is responsible for maintaining any official
recordings/transcripts of this meeting. If recorded, this meeting becomes an official record
and shall be retained by the host in their files for 3 years or if longer needed for agency
business. If a recording intends be fully transcribed or is being captured for the purpose of
creating meeting minutes, the host shall retain the record in their files for 3 years or if no
longer needed for agency business, whichever is later.



From: CMS State Directed Payment (b)(5)

(b)(5)
Sent: 11/28/2022 4:18:01 PM +0000
To: "Endelman (he/him), Jonathan (CMS/CMCS)" (b)(5)
(b)(5)
(b)(5) "Fan, Kristin (CMS/CMCS)" < (b)(5)
(b)(5)
., (b))
(hY(E) Teal, Lela (CMS/CMCS)" < (b)(5)
(b)(5)
(b))  "Arnold, Charlie (CMS/CMCS)" (b)(5)
(b)(5) '‘Bonelli, Anna (CMS/CMCS)" (b)(5)
(b)(5)
(b)(5) "Burns, James (CMS/CMCS)" (b)(5)
(b)(5)
(b)(5) "Clark, Jennifer (CMS/CMCS)" (b)(5)
(b)(5) "Cuno, Richard (CMS/CMCS)" < (b)(5)
(b)(5)
(b)(5) oldstein, Stuart (CMS/CMCS)" < (b)(5)
(b)(5)
CC: "Snyder, Laura (CMS/CMCS)" <Laura.Snyderl@cms.hhs.gov>; CMS State
Directed Payment <StateDirectedPayment@cms.hhs.gov>

Subject: RE: RE: North Carolina
Attachments: RE: [External] NC_Fee OPH_Renewal 20220701-20230630
Hi Jonathan,

Happy Monday! North Carolina is requesting a status update regarding their tax waiver
submission (please see attachment). Does FMG have follow questions for the state? I'll add
this topic the DMCP/FMG meeting agenda for tomorrow.

Thanks,

Lovie



From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Sent: Tuesday, November 1, 2022 1:39 PM

To: Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Teal, Lela (CMS/CMCS)
<Lela.Teal@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>;
Burns, James (CMS/CMCS) <James.Burns@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>

Subject:  FW: North Carolina

Dear all,

| started to review North Carolina’s IP hospital services and OP hospital services health
care-related taxes. | can already tell this one is going to require a lot of work before it gets
to something approaching a tax for which we could recommend approval. It's certainly not
the most straight forward or easily understandable submission we have ever received. It's
been a decade since the state has come in to us with a tax waiver submission and it shows.
| don't think someone has worked on this data in a long time. In general, the more recent a
tax waiver approval is, the better shape it tends to be. In an ideal world, states would go in
every so often to make sure the data is correct, clean things up, etc. We had a section of
MFAR that had an expiration date of three years for tax waivers that | think would have
partially addressed this issue. Please see attached for questions and the submission from
the State. Please also see attached for the tax waiver approval from 2011. Also, it would be
good to hear more detail from Rory about what he knows specifically about the pooling and
redistribution mechanism that we believe may be attached to this tax and the extant hold
harmless concerns. | am copying DMCP for awareness. | will also copy when we send
guestions to the state.

Best,

Jonathan

Jonathan Endelman

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)

Financial Management Group (FMG)



Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, October 7, 2022 2:35 PM

To: cecilia.wiliams@dhhs.nc.gov___; Betty.J.Staton@dhhs.nc.gov

Cc: Teal, Lela (CMS/CMCS) < Lela.Teal@cms.hhs.gov >; CMS State Directed Payment

< StateDirectedPayment@cms.hhs.gov >: Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS) < Anna.Bonelli@cms.hhs.gov

Burns, James (CMS/CMCS) < James.Burns@cms.hhs.gov __>; Clark, Jennifer (CMS/CMCS)
< Jennifer.Clark@cms.hhs.gov__ >; Cuno, Richard (CMS/CMCS)

< Richard.Cuno@cms.hhs.gov _>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov >

Subject:  North Carolina

Good afternoon Ms. Staton,

My name is Jonathan Endelman and | am a member of the tax team located in the Financial
Management Group (FMG) at CMS. We are responsible for reviewing all health care-related
tax waivers of the broad-based and uniformity requirements. We are acknowledging receipt
of the State’s submission of 10/6/2022 requesting a waiver of the broad-based and
uniformity requirements for its inpatient and outpatient hospital services taxes. We will be

in touch in case we have any questions or concerns over the course of our review. In the
future, please address all tax waivers to:

Mr. Rory Howe, Director

Financial Management Group

Center for Medicaid and CHIP Services

U.S. Department of Health & Human Services
7500 Security Boulevard

Baltimore, Maryland 21244-1850



Thank you.

Best,

Jonathan



From: "Staton, Betty J" <Betty.J.Staton@dhhs.nc.gov>

Sent: 11/22/2022 6:54:55 PM +0000

To: "Williams, Cecilia" <cecilia.wiliams@dhhs.nc.gov>; CMS State Directed
Payment <StateDirectedPayment@cms.hhs.gov>

CC: "Graves, Donald (CMS/CMCS)" <Donald.Graves@cms.hhs.gov>; "Sandoe,

Emma" <Emma.Sandoe@dhhs.nc.gov>; "Abbott, Sarah (CMS/CMCS)"
<Sarah.Abbott@cms.hhs.gov>; "Davis, Lovie (CMS/CMCS)"
<Lovie.Davis@cms.hhs.gov>

Subject: RE: RE: [External] NC_Fee_OPH_Renewal _20220701-20230630
This message was sent securely using zZhe

Good afternoon,

Does CMS need additional information regarding this submission?
Thanks,

Betty J. Staton, MBA

State Plan and Amendments Manager

NC Medicaid (Benefits and Services)

Mobile
(b)(6)

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov

From: Williams, Cecilia <cecilia.wiliams@dhhs.nc.gov>
Sent: Thursday, October 6, 2022 7:22 AM
To: Staton, Betty J <Betty.J.Staton@dhhs.nc.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Cc:Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Abbott, Sarah (CMS/CMCS) <Sarah.Abbott@cms.hhs.gov>; Davis, Lovie (CMS/CMC§pwtovie.Davis@cms.hhs.
Subject:RE: [External] NC_Fee_OPH_Renewal_20220701-20230630
Good morning,
Attached are two submissions, recognizing different CMS areas of responsibility.
1. Standard submission to CMS for the Hospital Tax Waiver request. This is pursuant to CMS guidance in their communication on September 13, 2022 as part oéphistsiibjscsybomission should include:
a. Provider Tax Waiver Letter (pdf)
b. NC B1 /B2 Test (Excel)
c. NCGS 108a, Article 7B (pdf)
2. Secondly, the same three documents plus the response to the Round 4 Questions (Word) for the Preprint Team.
Thanks,
Cecilia Williams
State Plan and Amendments Coordinator
NC Medicaid
Division of Health Benefits
NC Department of Health and Human Services




Find a varrina Inrcatinn nat niiactinne anawarad gnd more at YourSpotYourShot.nc.gov
Mobile: (b)(6)

Office: (919) b2/-7105

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: Staton, Betty JBetty.J.Staton@dhhs.nc.gev

Sent: Thursday, September 22, 2022 3:08 PM

To: CMS State Directed Payme@tgteDirectedPayment@cms.hhs.goWilliams, Ceciliacgcilia.williams@dhhs.nc.gsv

Cc:Graves, Donald (CMS/CMCBprald.Graves@cms.hhs.gg\8andoe, Emmezxnma.Sandoe @dhhs.nc.gg\Bush, Melanie Enelanie.bush@dhhs.nc.gpyAbbott, Sarah (CMS/CMCSprah.Abbott@cms.hhs.gev
Subject:RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

Thanks Lovie, we appreciate it.

Betty J. Staton, MBA

State Plan and Amendments Manager

NC Medicaid (Benefits and Services)

Mobile

(b)(6)

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov

From:CMS State Directed Paymem@tateDirectedPayment@cms.hhs.gov

Sent: Thursday, September 22, 2022 2:33 PM

To: Staton, Betty JBetty.J.Staton@dhhs.nc.geyWilliams, Ceciliacecilia.williams@dhhs.nc.gsv

Cc:Graves, Donald (CMS/CMCBbprald.Graves@cms.hhs.gg\8andoe, Emmezxnma.Sandoe @dhhs.nc.gg\Bush, Melanie Exielanie.bush@dhhs.nc.gpyAbbott, Sarah (CMS/CMCSprah.Abbott@cms.hhs.geyCMS State Directed PaymeftateDirectedPayment@cms.hhs.gov
Subject:RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

CAUTIONExternal email. Do not click links or open attachments unless you verify. Send all suspicious email as an attagtaperitSpam.

Good Afternoon Betty,

An extension until October 3, 2022 is granted.

Thank you,

Lovie

From: Staton, Betty JBetty.J.Staton@dhhs.nc.gev

Sent: Thursday, September 22, 2022 12:59 PM

To: Williams, Ceciliacecilia.williams@dhhs.nc.gsyCMS State Directed PaymefttateDirectedPayment@cms.hhs.gov

Cc:Graves, Donald (CMS/CMCBprald.Graves@cms.hhs.gg\Dawson, Rick (CMS/CMCBick.Dawson@cms.hhs.gg\6andoe, Emmazsnma.Sandoe@dhhs.nc.gg\Bush, Melanie Bxelanie.bush@dhhs.nc.geyAbbott, Sarah (CMS/CMCSpxah.Abbott@cms.hhs.gev
Subject:RE: [External] NC_Fee OPH_Renewal 20220701-20230630

This message was sent securely using Zix




Hi Lovie,

We are requesting an extension until 10/3/22 to submit responses.
Thanks,

Betty J. Staton, MBA

State Plan and Amendments Manager

NC Mediraid (Renefite and Qnr\/ices)

Mobile (b)(6)

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov

From: Williams, Ceciliacecilia.williams@dhhs.nc.gsv

Sent: Tuesday, September 13, 2022 1:52 PM

To: CMS State Directed Payme@tgteDirectedPayment@cms.hhs.gpGtaton, Betty JBetty.J.Staton@dhhs.nc.gov
Cc:Graves, Donald (CMS/CMCBprald.Graves@cms.hhs.gg\Dawson, Rick (CMS/CMCBick.Dawson@cms.hhs.gg\6andoe, Emmazsnma.Sandoe@dhhs.nc.gg\Bush, Melanie Bxelanie.bush@dhhs.nc.geyAbbott, Sarah (CMS/CMCSgxah.Abbott@cms.hhs.gev
Subject:RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

Hi, Lovie!

This has been received and will be shared with the NC teams.

Thanks,

Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits
NC Department of Health and Human Services

Find a vacrine lncatinn aet niiestions answered and more at YourSpotYourShot.nc.gov
Mobile (b)(6)

Office: (Y1Y) bZr-71Ub

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From:CMS State Directed PaymerdtgteDirectedPayment@cms.hhs.gov

Sent: Tuesday, September 13, 2022 1:49 PM

To: Williams, Ceciliacecilia.williams@dhhs.nc.geyStaton, Betty JBetty.J.Staton@dhhs.nc.gev

Cc:Graves, Donald (CMS/CMCBprald.Graves@cms.hhs.gg\Dawson, Rick (CMS/CMCBick.Dawson@cms.hhs.gg\6andoe, Emmazsnma.Sandoe@dhhs.nc.gg\Bush, Melanie Bxelanie.bush@dhhs.nc.geyAbbott, Sarah (CMS/CMCShxah.Abbott@cms.hhs.geyCMS State Directed Paymefittate DirectedPayment@cms.hhs.gov
Subject:RE: [External] NC_Fee_ OPH_Renewal 20220701-20230630

CAUTIONEXxternal email. Do not click links or open attachments unless you verify. Send all suspicious email as an attaBlaperitSpam.




Good Afternoon,

Please find attached CMS&€™ Round 4 questions and corresponding documents regarding this preprint. Please provide responses by September 23, 2022 if possible. If you have aayayjwsskioow pleas
Thank you,

Lovie

From:CMS State Directed PaymemdtateDirectedPayment@cms.hhs.gov

Sent:Wednesday, August 31, 2022 1:13 PM

To: Williams, Ceciliacecilia.williams@dhhs.nc.geyStaton, Betty JBetty.J.Staton@dhhs.nc.gev

Cc:Graves, Donald (CMS/CMCBbprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJS8tk Dawson@cms.hhs.gg\8andoe, Emmeznma.Sandoe @dhhs.nc.gg\Bush, Melanie Exrelanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBIjchael.Kahnowitz@cms.hhs.gg\CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov

Subject:RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

Good Afternoon Cecelia,

CMS acknowledges receipt of the statea€™s responses and corresponding document.

Thank you,

Lovie

From: Williams, Ceciliacecilia.williams@dhhs.nc.gsv

Sent: Friday, August 26, 2022 10:48 AM

To: Staton, Betty JBetty.J.Staton@dhhs.nc.ggyvCMS State Directed Paymeftiate DirectedPayment@cms.hhs.goDavis, Lovie (CMS/CMCB)we.Davis@cms.hhs.gov

Cc:Graves, Donald (CMS/CMCBprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJStk Dawson@cms.hhs.gg\8andoe, Emmeznma.Sandoe @dhhs.nc.gg\Bush, Melanie Exielanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBljchael.Kahnowitz@cms.hhs.gov
Subject:RE: [External] NC_Fee OPH_Renewal 20220701-20230630

This message was sent securely using Zix
Good morning, everyone!
Please see the attached from the state. Once again, thanks for the extension.
Cecilia Williams
State Plan and Amendments Coordinator
NC Medicaid
Division of Health Benefits
NC Department of Health and Human Services

Find a vaccine location. net auestions answered and more at YourSpotYourShot.nc.gov
Mobile (b)(6)

Office: (y1y) ozr-11uo

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: Staton, Betty JBetty.J.Staton@dhhs.nc.gev

Sent: Thursday, August 18, 2022 3:46 PM

To: CMS State Directed Paymei@tgteDirectedPayment@cms.hhs.gpWilliams, Ceciliacecilia.williams@dhhs.nc.gsv

Cc:Graves, Donald (CMS/CMCBbprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJS8tk Dawson@cms.hhs.gg\8andoe, Emmaznma.Sandoe @dhhs.nc.gg\Bush, Melanie Exrelanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBljchael.Kahnowitz@cms.hhs.gov
Subject:RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

Thanks Lovie.

Betty J. Staton, MBA

State Plan and Amendments Manager




NC Mediraid (Renefite and Qnr\/ires)

Mobile (b)(6)

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov

From:CMS State Directed Paymem@tateDirectedPayment@cms.hhs.gov

Sent: Thursday, August 18, 2022 3:41 PM

To: Williams, Ceciliacecilia.williams@dhhs.nc.geyStaton, Betty JBetty.J.Staton@dhhs.nc.gev

Cc:Graves, Donald (CMS/CMCBbprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJS8tk Dawson@cms.hhs.gg\8andoe, Emmaznma.Sandoe @dhhs.nc.gg\Bush, Melanie Exrelanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBJjchael.Kahnowitz@cms.hhs.ggWCMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov

Subject:RE: [External] NC_Fee OPH_Renewal_20220701-20230630

CAUTIONExternal email. Do not click links or open attachments unless you verify. Send all suspicious email as an attagtaperit3pam.

Hi Cecilia,

Thank you for your email. An extension until 8/26 is fine.

Thank you,

Lovie

From: Williams, Ceciliacecilia.williams@dhhs.nc.gev

Sent: Thursday, August 18, 2022 2:33 PM

To: CMS State Directed Payme@tgteDirectedPayment@cms.hhs.gp6taton, Betty JBetty.J.Staton@dhhs.nc.gov

Cc:Graves, Donald (CMS/CMCBprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJStk Dawson@cms.hhs.gg\8andoe, Emmeznma.Sandoe @dhhs.nc.gg\Bush, Melanie Exelanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBljchael.Kahnowitz@cms.hhs.gov
Subject:RE: [External] NC_Fee OPH_Renewal 20220701-20230630

This message was sent securely using ZixA®

Hi Lovie!

Our team need additional time to submit the questions mentioned below and would like to reguestension until 8/26.
Please advise if this is acceptable.

Thanks,

Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services

Find a vacrine Incatinn net anestions answered and more at YourSpotYourShot.nc.gov
Mobil (b)(6)

Office: (919) 527-7105

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center




Raleigh, NC 27699-1950
Twitter | Facebook | YouTube | LinkedIn

From:CMS State Directed Paymem@tateDirectedPayment@cms.hhs.gov

Sent: Friday, August 12, 2022 11:31 AM

To: Williams, Ceciliacecilia.williams@dhhs.nc.geyStaton, Betty JBetty.J.Staton@dhhs.nc.gev

Cc:Graves, Donald (CMS/CMCBbprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJS8tk Dawson@cms.hhs.gg\8andoe, Emmezinma.Sandoe @dhhs.nc.gg\Bush, Melanie Exrelanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBJjchael.Kahnowitz@cms.hhs.gg\CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov

Subject:RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

CAUTIONEXxternal email. Do not click links or open attachments unless you verify. Send all suspicious email as an attaBlaperitSpam.

Hi Cecilia,

Please find attached CMS&€™ Round 3 questions and corresponding documents regarding this preprint. Please provide responses by August 22, 2022 if possible. If you have any questions please let us know.

Thank you,

Lovie

From: Williams, Ceciliacecilia.williams@dhhs.nc.gsv

Sent:Monday, July 18, 2022 1:41 PM

To: CMS State Directed Payme@tgteDirectedPayment@cms.hhs.gpGtaton, Betty JBetty.J.Staton@dhhs.nc.gov

Cc:Graves, Donald (CMS/CMCBprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJS8tk Dawson@cms.hhs.gg\8andoe, Emmeznma.Sandoe @dhhs.nc.gg\Bush, Melanie Exrelanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBljchael.Kahnowitz@cms.hhs.gov
Subject:RE: [External] RE: NC_Fee_ OPH_Renewal_20220701-20230630

Hi All,

Please find the attached from the NC team.

Thanks so much!

Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits
NC Department of Health and Human Services

Find a ~nninn lnnntinn ~nt ~iiagtions answered and more at YourSpotYourShot.nc.gov
Mobile: (b)(6)

Office: (Y1Y) b2r-71Ub

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: Williams, Cecilia

Sent: Thursday, July 7, 2022 2:24 PM

To: CMS State Directed PaymedtateDirectedPayment@cms.hhs.gp®taton, Betty JBetty.J.Staton@dhhs.nc.gev

Cc:Graves, Donald (CMS/CMCBbprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJS8tk Dawson@cms.hhs.gg\8andoe, Emmaznma.Sandoe @dhhs.nc.gg\Bush, Melanie Exrelanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBljchael.Kahnowitz@cms.hhs.gov
Subject:RE: [External] RE: NC_Fee OPH_Renewal 20220701-20230630

Thanks, Lovie!

Received by the state..




Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services

Find a varrina Inratinn nat nyestions answered and more at YourSpotYourShot.nc.gov
Mobile (b)(6)

Office: (y1Y) bzr-r1uso

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From:CMS State Directed PaymemdtateDirectedPayment@cms.hhs.gov

Sent: Thursday, July 7, 2022 2:21 PM

To: Williams, Ceciliacecilia.williams@dhhs.nc.geyStaton, Betty JBetty.J.Staton@dhhs.nc.gev

Cc:Graves, Donald (CMS/CMCBprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMOSik Dawson@cms.hhs.gg\8andoe, Emmesnma.Sandoe@dhhs.nc.¢g\Bush, Melanie Exselanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBljichael.Kahnowitz@cms.hhs.genCMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov

Subject:[External] RE: NC_Fee_OPH_Renewal_20220701-20230630

CAUTIONEXxternal email. Do not click links or open attachments unless you verify. Send all suspicious email as an attaBlaperitSpam.

Good Afternoon,

Please find attached CMS&€™ Round 2 questions regarding this preprint. Please provide responses by July 18, 2022 if possible. If you have any questions please let us know.
Thank you,

Lovie

From: Williams, Ceciliacecilia.williams@dhhs.nc.gsv

Sent: Tuesday, June 7, 2022 3:45 PM

To: CMS State Directed Payme@tgteDirectedPayment@cms.hhs.gpGtaton, Betty JBetty.J.Staton@dhhs.nc.gov

Cc:Graves, Donald (CMS/CMCBbprald.Graves@cms.hhs.gg\Dawson, Rick D.(CMS/CMJS8tk Dawson@cms.hhs.gg\8andoe, Emmeazxnma.Sandoe @dhhs.nc.gg\Bush, Melanie Exrelanie.bush@dhhs.nc.geyKahnowitz, Michael (CMS/CMCBIjchael.Kahnowitz@cms.hhs.gguDavis, Lovie (CMS/CMCE)we.Davis@cms.hhs.gov
Subject:RE: [External] RE: NC_Fee OPH_Renewal_20220701-20230630

Hi,

Please find the attached documents from the NC Team.

Thanks!

Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services




Find a vaccine location. aet auestions answered and more at YourSpotYourShot.nc.gov

Mobile (b)(6)

Office: (y1y) ozr-r1uo

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | <a
href="https://urldefense.com/v3/__https:/gcc02.safelinks.protection.outlook.com/?url=https*3A*2F*2Furldefense.com*2Fv3*2F __ https*3A*2Fgcc02.safelinks.protection.outlook.com*2F*3Furl*3Dhttps*3A*2F*2Furldefense.com*2Fv3*2F __ https*3A*2Fgcc02.safelinks.protection.outlook.com*2F*3Furl*3Dhttps*3A*2F*2Furldefens
e.com*2Fv3*2F__ https*3A*2Fgcc02.safelinks.protection.outlook.com*2F*3Furl*3Dhttps*3A*2F*2Furldefense.com*2Fv3*2F__ https*3A*2Fwww.facebook.com*2Fncdhhs*2F__ *3BIIHYmMSToo!Ju2roMZL4iEwidoJFVWRVEmMcle TIuPZIDf3bvCwe8n869stgvUSPGp6nhJUXuTUebuhUmXT6*24*26data*3D05*7C01*7CStateDirectedP
ayment*40cms.hhs.gov*7Ceac4af9527fb47be5ad008da48beb8e7*7Cd58addea50534a808499ba4d944910df*7C0*7C0*7C637902282821742004*7CUnknown*7CTWFpbGZsb3d8eyJWIjoiMCAwWLjAWMDAILCJQIjoiV2IuMzIiLCJIBTil61klhaWwiLCIXVCI6Mn0*3D*7C3000*7C*7C*7C*26sdata*3Dchip8t5QyNdgKYyUvmER7vnb
BGbMmMEC*2Fj80coJYWMtA*3D*26reserved*3D0__ *3BJSUIJSUIISUIISUIISUIISUIISUIISUIISUIIQ!IHYMSToo!ftV3yUVEFhfilmXQaDDcOhv-bcrohcs6gm9JZhcGxrF8x-
s8Q7VdwTH30kY_CeOIEHOVHN_VFxrW_znHuxFtsUsYNqilFLYm5Ro03yRKg*24*26data*3D05*7C01*7CStateDirectedPayment*40cms.hhs.gov*7Ccdlee206a4c246d9521308da68e4b925*7Cd58addea50534a808499ba4d944910df*7C0*7C0*7C637937628997197513*7CUnknown*7CTWFpbGZsb3d8eyJWIjoiMC4AwLjAwMD
AILCJQIjoiV2IuMzIliLCIBTIil6lk1lhaWwiLCJIXVCI6Mn0*3D*7C3000*7C*7C*7C*26sdata*3DGGchB1Ty*2FxYFYU9QSGYLmMsEhuYznKKZvgM6DKSjdrZzw*3D*26reserved*3D0__ *3BJSUIIJSUIISUIISogKiogKiogKiogJSUgKiogKiogKiogKiogKiolJSogJSUIJSUIISUIISUIISUIISUIISUINHYmMSToo!baAhPd6bJ8ZImg5ILRR43KK-
NKHPjWdVjmbEOov3joQ51JZ4eKK5LCgV5xZR0bck170UnlopQjKhn-
OwA_rkWdklgovcztSbUeA6igeK*24*26data*3D05*7C01*7CStateDirectedPayment*40cms.hhs.gov*7C7a8f1926a7a04fc0dc6608da8148497b*7Cd58addea50534a808499bad4d944910df*7C0*7C0*7C637964444747026238*7CUnknown*7CTWFpbGZsb3d8eyJWIjoiMCAwWLjAWMDAILCJQIjoiV2IuMzIiLCJIBTil6lk1haWwiLCIXVC
I6MNn0*3D*7C3000*7C*7C*7C*26sdata*3DbSeblb2P2sZtEGXAb5bqNBfpIXWfAg2XEUHQAODsSRXI*3D*26reserved*3

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this
email.

This message was secured byZix®.



From: "Sebree, Fredrick (CMS/CMCS)" (b)(5)

(b)(5)

Sent: 4/3/2023 12:36:40 PM +0000

To: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>

Subject: FW: FW: SPA MO 22-0025 NF rebase

Attachments: B1B2 - Actual SFY 2022 & Projections SFY 2023.xlsx; State Response to CMS

email dated 3-29-23.docx; MPP Addendum A.pdf

Good morning Jonathan,

Responses from the state regarding the NFRA is attached. Looks like they are referencing the MPP for the
distribution.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, March 31, 2023 12:13 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Cc: Crump, Marissa <Marissa.Crump@dss.mo.gov>; Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Percy,
Nate <Nate.Percy@dss.mo.gov>

Subject: Fwd: SPA MO 22-0025 NF rebase

Fred,



Please find the responses and attachments related to the questions below.

Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Wednesday, March 29, 2023 7:45 AM

To: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov _ >; Crump, Marissa
< Marissa.Crump@dss.mo.gov___ >

Cc: Brite, Tony < Tony.Brite@dss.mo.gov__ >

Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

MO 22-0025 has been presented to leadership and the SPA is good to go but our tax team wanted to
touch base on the NFRA. Below are a few questions/confirmations:

1. To confirm, the Nursing Facility Reimbursement Allowance (NFRA) does not have any
redistributions. Is that correct?

2. Is the NFRA broad-based and uniform? Are any providers excluded? Are any providers taxed at
different rates?

3. Using the most recent data available, how much does the state anticipate raising from the
NFRA?

4. For the purposes of the 6% test, what percentage of net patient revenue for the permissible
class is raised by all taxes on the services of nursing facilities, including the NFRA?

Thanks again

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services

600 East Monroe Street, Room 215



Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Sent: Tuesday, March 21, 2023 12:24 PM

To: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov  >; Crump, Marissa
< Marissa.Crump@dss.mo.gov___>

Cc: Brite, Tony < Tony.Brite@dss.mo.gov__ >

Subject: RE: SPA MO 22-0025 NF rebase

The approval package looks good.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

a€ceTogether we will build a best in class Medicaid program that addresses the needs of
Missourid€™s most vulnerable in a way that is financially sustainable.&€

This communication is being transmitted by the Department of Social Services (DSS) and is

confidential, privileged, and intended only for the use of the recipient named above. If you are not
the intended recipient, unauthorized disclosure, copying, distribution or use of the contents is strictly

prohibited. If you have received this in error, please notify the sender and destroy the material
received.

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Tuesday, March 21, 2023 9:44 AM
To: Crump, Marissa < Marissa.Crump@dss.mo.gov >




Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov__ >; Brite, Tony <  Tony.Brite@dss.mo.gov__ >
Subject: RE: SPA MO 22-0025 NF rebase

Thanks again for the responses, attached is the unsigned approval package. | updated the 179 to
reflect the new title page in block 7 since it is not getting superseded but needing to get included in
the new pages. | also updated the acting director, thanks for catching that. If you can send
concurrence | will move forward with the approval recommendation.

VIR

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Crump, Marissa < Marissa.Crump@dss.mo.gov__ >

Sent: Monday, March 20, 2023 2:11 PM

To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov__ >; Brite, Tony <  Tony.Brite@dss.mo.gov__ >
Subject: RE: SPA MO 22-0025 NF rebase

Please see attached in response to your email below. Let us know if there is anything else you need
from us.

Thank you,

Marissa Crump

Executive Assistant



Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump@dss.mo.gov

(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law
and/or DSS policy. If you are not the intended recipient, or the employee or agency responsible for
delivering this information to its recipient, do not copy, circulate, forward of otherwise disclose this
document. If you have received this message in error, please notify the sender immediately by return
email.

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Thursday, March 16, 2023 11:10 AM
To: Rucker, Rebeccal < Rebecca.L.Rucker@dss.mo.gov__ >; Brite, Tony <  Tony.Brite@dss.mo.gov

Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

Below are the last round of questions, | believe, | have. | attached the unsigned draft of the approval
package as well as the SFQs. Please review the unsigned draft of the approval package to make sure
we are capturing the new pages correctly, since the SPA is so big, so we can avoid any
miscommunication or technical corrections after the approval. If we have updates to the pages or 179
we can just make the updates to this document, if that is alright.

Language

-The title page, prior to page 66, is not referenced in block 7 of the 179 and does not have any page
number so it may get omitted on our side when cataloging in the system. Can we add a€cetitlea€
page to block 7 or assign a page number (65a) to make sure it gets included in CMS&€™ version of
the state plan (also in the correct location after 65)?

-Page 1 appears to be the beginning of the of the current (soon to be obsolete) NF methodology. It
seems that the state intends to keep the old methodology and sunset it for 6/30/2022. So the
beginning pages of the 4.19-D will be sunset after this SPA is approved (I am pretty sure is not the
case but may be better to refernce)?. Please confirm my understanding and let me know if it would be
more comprehensive to reference the new methodology and that it starts on page 66.

>



SFQs

-The non-federal share of the funding referenced in the SFQs for NF services includes appropriations,
IGT, and CPE. | did not see taxes (NFRA) referenced in the SFQs but | see it is still in the plan
language. Is the NFRA still a provider assessment for NF services? Does 13 CSR 70-10.110 still apply
($12.93 to all NFs on a per patient basis)? If so can we get the NFRA added to the SFQs for this SPA
and future SPAs where the NFRA is in effect?

-The SFQs references Swope Ridge Geriatric Center as the only provider that utilizes a CPE. It seems
that there is a reconciliation process so | dond€™t see any issues with the mechanics. My question is
the frequency of the CPE. | see that the 2021 NF UPL captured the provider and it looks like we will
see the provider in the 2023 NF UPL (given the language in the SFQs). Why was the provider omitted
from the 2022 NF UPL? From the language it seems 2021 CPE was paid in 2022 for 2021 but it was in
the 2021 UPL. Why is that not the case for the 2022 CPE? It looks like there hasna€™t been any
changes to the language since MO 18-0015 starting on page 60 BB1, please confirm.

Thanks again and feel free to send any questions you have.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Sebree, Fredrick (CMS/CMCS)
Sent: Wednesday, March 15, 2023 2:34 PM

To: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov _ >; Brite, Tony <  Tony.Brite@dss.mo.gov

Subject: RE: SPA MO 22-0025 NF rebase

| knew | seen them somewhere, thanks.

>



Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebeccal < Rebecca.L.Rucker@dss.mo.gov >

Sent: Wednesday, March 15, 2023 2:32 PM

To: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov___>; Brite, Tony
< Tony.Brite@dss.mo.gov__ >

Subject: RE: SPA MO 22-0025 NF rebase

Fredrick,

The standard funding questions are included in the cover letter. 1&€™ve attached a copy of the letter
for your convenience.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

a€ceTogether we will build a best in class Medicaid program that addresses the needs of
Missouridé€™s most vulnerable in a way that is financially sustainable.&€



This communication is being transmitted by the Department of Social Services (DSS) and is
confidential, privileged, and intended only for the use of the recipient named above. If you are not
the intended recipient, unauthorized disclosure, copying, distribution or use of the contents is strictly
prohibited. If you have received this in error, please notify the sender and destroy the material
received.

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Wednesday, March 15, 2023 2:02 PM

To: Brite, Tony < Tony.Brite@dss.mo.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Good afternoon Tony,

Can you forward the standard funding questions for NF services? | am not seeing it in my folder. My
apologies if it was sent and | am missing it.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony < Tony.Brite@dss.mo.gov >

Sent: Monday, March 6, 2023 2:34 PM

To: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov__ >

Subject: RE: SPA MO 22-0025 NF rebase




Fred,

The stakeholders concerns regarding the payment methodology have been remedied. Hope that helps
with the review.

Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Monday, March 6, 2023 10:42 AM

To: Brite, Tony < Tony.Brite@dss.mo.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Good morning Tony,

I had a chance to go through both the informal inquiry and the formal RAI last week and | think are
looking good. 1ta€™s a big SPA so | plan to comb through the pages another time and finish the
review of the UPL soon but | don&€™t anticipate any issues. Thanks for sending the NF
reimbursement FAQs with the stakeholders comments and questions during the process. The only
guestion | can think of at this point is if all the stakeholder concerns remedied. If you could confirm
that | will keep you in the loop as the review progresses. | am hoping to wrap it up by next week if
that works.

Thanks for checking in.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221



Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony < Tony.Brite@dss.mo.gov >

Sent: Monday, March 6, 2023 10:07 AM

To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov >
Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Hello Fred,

I am checking in on the status of the NF rate review. Can you provide any information in terms of
timeline? Or whether we should expect any additional questions?

Thanks for your help!

Tony

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >

Sent: Thursday, February 23, 2023 10:53 AM

To: Crump, Marissa < Marissa.Crump@dss.mo.gov ___>; Walker, Michala (CMS/CMCS)

< Michala.Walker@cms.hhs.gov___ >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov _ >; Brite, Tony <  Tony.Brite@dss.mo.gov _ >;
Bromwell, Robert (CMS/CMCS) < Robert.Bromwell@cms.hhs.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Thanks again Marissa, Ill keep you in the loop as | review.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701



RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Crump, Marissa < Marissa.Crump@dss.mo.gov >

Sent: Thursday, February 23, 2023 10:47 AM

To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov___>; Walker, Michala (CMS/CMCS)

< Michala.Walker@cms.hhs.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov _ >; Brite, Tony <  Tony.Brite@dss.mo.gov _ >;
Bromwell, Robert (CMS/CMCS) < Robert.Bromwell@cms.hhs.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Attached is our response to this IRAL.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump@dss.mo.gov

(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law
and/or DSS policy. If you are not the intended recipient, or the employee or agency responsible for
delivering this information to its recipient, do not copy, circulate, forward of otherwise disclose this
document. If you have received this message in error, please notify the sender immediately by return
email.

From: Brite, Tony < Tony.Brite@dss.mo.gov >

Sent: Monday, October 31, 2022 10:10 AM

To: Crump, Marissa < Marissa.Crump@dss.mo.gov___ >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >
Subject: Fwd: SPA MO 22-0025 NF rebase




FYI

Sent from my iPad

Begin forwarded message:

From: "Sebree, Fredrick (CMS/CMCS)" < Fredrick.Sebree@cms.hhs.gov >
Date: October 31, 2022 at 10:04:50 AM CDT

To: "Brite, Tony" < Tony.Brite@dss.mo.gov >

Cc: "Rucker, Rebecca L" < Rebecca.L.Rucker@dss.mo.gov___ >, "Read, Deborah
(CMS/CMCS)" < Deborah.Read@cms.hhs.gov >

Subject: RE: SPA MO 22-0025 NF rebase

i» ‘

Good morning Tony,

Sorry again for the delay. Below are a few informal questions | have for MO 22-0025, NF
rebase:

1. Attached are the proposed pages for 66-120 that contains the new language.
These pages annotate a€cedrafta€ on each of the pages with the exception of the
title page. Is there a final &€cecleana€ version? Does the state want to keep the
first title page or is it part of the draft version?

2. Please provide a calculation of the budget impact annotated on the CMS 179 block
6.

3. Does the state have any supporting info/documentation/explanation behind how
the rate methodology was developed to help support the economy and efficiency of
the rates? The UPL helps support the economy and efficiency, just wanted to know
if it was establish during the development of the methodology in some way. Were
stakeholders involved in the rate development process? If so, how? Was the
methodology modeled after another state?

4. Please provide any stakeholder comments/concerns, if any, during the public notice
period.

5. Did the state model the value based language and incentives from CMS guidance?
If not, how was the methodology developed?

Our quality team at CMS will be reviewing the incentive language as well as myself. We
will get back to you on any specifics in the language as soon as we can.

Thanks again

Fredrick J. Sebree



Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony < Tony.Brite@dss.mo.gov >

Sent: Friday, October 28, 2022 9:22 AM

To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov >
Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Thanks Fred, we just wanted to make sure we hadna€™t missed it. Have a good
weekend!

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Friday, October 28, 2022 9:16 AM

To: Brite, Tony < Tony.Brite@dss.mo.gov__ >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: Re: SPA MO 22-0025 NF rebase

Hello Tony,

You are correct and | was hoping to send them this week. I'll make sure to get them out
to you first thing next week. Hope that is alright.

Thanks for checking in.

Fredrick J. Sebree

Accountant



Division of Reimbursement Review
Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony < Tony.Brite@dss.mo.gov_ >

Sent:Friday, October 28, 2022, 9:01 AM

To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov >
Cc:Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >
Subject:SPA MO 22-0025 NF rebase

Hi Fred,

You had mentioned on the 15 day call a few weeks ago that you anticipated providing us
with initial questions that week on 22-0025 for Nursing Facilities. Do you know if those
were sent? | have not seen them come through yet.

Thanks,

Tony



From: "Mauser, Gayle (CMS/OL)" (b)(5)
(b)(5)

Sent: 3/10/2023 6:59:38 PM +0000

To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>; "Silanskis, Jeremy
(CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>; "Maccarroll, Amber
(CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Boston, Beverly (CMS/CMCS)"
<Beverly.Boston@cms.hhs.gov>

CC: "Kirchgraber, Kate (CMS/OL)" <Kate.Kirchgraber@cms.hhs.gov>; "Wiley, Evelyn
(CMS/CMCS)" <Evelyn.Wiley@cms.hhs.gov>

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Attachments: Hold Harmless_Florida Initial Document Request.pdf; Hold Harmless_Florida

FMR Engagement Letter.pdf; Hold Harmless_Missouri CMS-64 Review.docx

Hi again FMG team,

We are following up on our prior discussion regarding the hold harmless question we
received from E&C majority on what states have impermissible arrangements. Attention has
been pulled away from this topic for a bit, but we expect that there will be renewed interest
soon (and we've started to get some questions from a Texas member as well).

Below are draft talking points for a call with E&C majority, which include a few internal
notes and a couple placeholders | am hoping you all can help fill in.

Rory, after FMG reviews these, | believe you were also going to run them by CMCS
leadership. Looping Evelyn here to see if we can also hold some windows on your calendar
to offer to Committee staff for this discussion — perhaps we aim for times within the next
couple weeks? Committee staff haven’t pinged us again yet, but we will let you know if they
do.

Thanks,

Gayle

DRAFT Talking Points for E&C Majority Staff Call — Hold Harmless Guidance

As you know, on February 17, 2023, CMS issued a Medicaid informational bulletin
regarding health care-related taxes and hold harmless arrangements involving the
redistribution of Medicaid payments.

Hold harmless arrangements, as defined in the Medicaid statute, are arrangements
in which the State or another unit of government imposing the tax provides (directly



or indirectly) for any payment, offset, or waiver that guarantees to hold taxpayers

harmless for any portion of the costs of the tax. The statute prohibits these

arrangements.

Recently, we have been approached by several states with questions about

complying with this provision of law, and we have also learned of states that may

have existing arrangements or are considering establishing them, particularly with

respect to states establishing or renewing Medicaid managed care state directed

payments.

The informational bulletin reiterates the federal requirements concerning hold

harmless arrangements with respect to health care-related taxes. We hope that this

guidance provides additional clarity to states, and we also encourage them to raise

any questions or concerns they may have about the permissibility of health care-

related taxes to CMS as early in the process as possible, to avoid any issues.

Regarding your question about which states may have these types of arrangements,

there are 3 states that CMS understands may have impermissible hold harmless

arrangements, and 1 state we wanted to mention as an example of where we were

able to intervene early in the process of establishing what may have been an

impermissible hold harmless arrangement.

Starting with the 3 states that may have these arrangements:

0 Texas:

Texas has in place what is known as the Local Provider Payment Fund
or LPPF. Based on information obtained by CMS, including limited
information provided by the state and publicly available third-party
materials, the LPPF arrangements used by some localities in Texas
appear to include hold harmless arrangements because the localities
impose a tax and the state directly or indirectly provides for payments
that guarantee to hold the taxpayers harmless for all or any portion of
the tax amount. If our understanding of those LPPF arrangements is
correct, they constitute hold harmless arrangements that are
prohibited under the Medicaid statute and CMS regulations. [this
language is pulled from the publicly available November 2021 letter to
the State; page 5 includes additional detail regarding our
understanding of the arrangement]
CMS has communicated these concerns to the state and, when we
recently approved Texas’ state directed payments, we included in our
approval letter that approval of the state directed payments does not
constitute any specific Medicaid financing mechanism used to support
the non-federal share of the provider payment arrangement. We also
clarified that we reserve the authority to enforce requirements,
including by initiating separate deferrals and/or disallowances of
federal financial participation.
As you may be aware, the HHS OIG announced in November 2021
that it is examining states’ use of LPPFs as the state share of Medicaid
payments, and that it expects to issue a report in FY 2023 that
indicates whether the LPPFs the state agency used were permissible.

(b)(5)
o FlI
Similarly, Florida has in place an LPPF that we also understand
includes hold harmless arrangements. [the attached FMR engagement
letter includes additional detail regarding our understanding of the
arrangement]



In Florida’s case, we were working with the state for some time in an
effort to address the concerns, but have been unable to resolve them.
Like Texas, we communicated our concerns to the state and, when we
recently approved Florida’s state directed payments, we provided the
same information as was included in the letter to Texas—that the
approval does not constitute approval of the Medicaid financing
mechanism, and that we reserve the authority to enforce
requirements.
In late February, we sent a letter to Florida initiating a Financial
Management Review (FMR) to examine the state Medicaid agency’s
compliance with federal requirements over the next several months.
0 Missouri:

Lastly, Missouri has a longstanding arrangement called the Federal
Reimbursement Allowance tax program that appears to include a hold
harmless arrangement, and in 2020, CMS engaged the state about its
concerns. Also in 2020, the then CMCS Director sent a letter to the
state describing our concerns and memorializing a conversation with
state Medicaid agency leadership who at that time committed to
ending the hold harmless arrangement by X timeframe.
While the state has not done that, state leadership has been willing to
respond to CMS’ questions. In late February, we also sent a letter to
Missouri—but, based on our ability to obtain more information from
Missouri, we have initiated a focused review of Missouri’s program
expenditures reported to CMS on the Form CMS-64, rather than an
FMR. [the attached CMS-64 review letter includes some additional
information]

With respect to the state | mentioned where we were successful in intervening early:

o Louisiana:

In X month and year, we received information that suggested
Louisiana’s legislature was developing what would have been a hold
harmless arrangement as part of the financing mechanism for its state
directed payment program. We engaged the state about those issues,
worked with the state on alternatives that would comply with federal
law, and ultimately the state withdrew the state directed payment
proposal it had submitted and submitted a modified proposal.

We are hopeful that the guidance we issued will further promote our efforts to work

with states and get ahead of these issues as we did in Louisiana.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 2:37 PM

To: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)



<Beverly.Boston@cms.hhs.gov>
Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi Gayle,

A call sounds right to me. Please also include Jeremy, Amber, and Charlie in the
discussion. For awareness, tomorrow, FMG is planning to issue a letter to Florida and a
question set to Missouri on this issue. Both states appear to have concerning arrangements
in place and the letter/question set tomorrow are part of our work to address the
arrangements. Let me know if you have any questions in the interim.

Thanks,

Rory

From: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 1:57 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>

Subject: E&C Majority Inquiry - Hold Harmless

Hi Rory,

After Friday’s hold harmless CIB went out, we received an inquiry from House E&C majority
staff asking for more information—in particular, about the language from the list serv notice
indicating “recently, CMS became aware that some health care-related tax programs appear
to involve agreements among providers to redistribute their Medicaid payments to hold
taxpayers harmless for the cost of the tax.”

Specifically, the staff would like to know about the instances CMS has found, and the steps
the agency is taking to address those agreements.

| imagine it will be most efficient to have a quick call to discuss actions to date, anticipated
upcoming actions, and next steps for responding to the Hill—does that work for you? Are
there others who should be included?



Thanks,

Gayle

Gayle Mauser
(she/her)

Low Income Programs Analysis Group
Office of Legislation
Centers for Medicare & Medicaid Services (CMS)

Cell Phone (b)(6)



From: "Endelman (he/him), Jonathan (CMS/CMCS)" (b)(5)
ADMINISTRATIVE GROUP

(b)(5)
Sent: 4/27/2023 7:44:24 PM +0000

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; "Cuno,

Richard (CMS/CMCS)" <Richard.Cuno@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "McClure, Deb
(CMS/CMCS)" <Deborah.McClure@cms.hhs.gov>

CC: "Snyder, Laura (CMS/CMCS)" <Laura.Snyderl@cms.hhs.gov>; "Arnold,
Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Clark, Jennifer

(CMS/CMCS)" <Jennifer.Clark@cms.hhs.gov>; "Fan, Kristin (CMS/CMCS)"

<Kristin.Fan@cms.hhs.gov>; "Mosley, Elle (CMS/CMCS)"
<larrica.mosley@cms.hhs.gov>; "Schoonover, Matthew (CMS/CMCS)"
<matthew.schoonover@cms.hhs.gov>

Subject: RE: RE: FMG Consult Requested: MO_Fee_IPH_Renewal_20230701-
20240630 and MO_Fee_OPH_Renewal_20230701-20240630

Drew,

As you may be aware, we have many questions about the Federal Reimbursement Allowance. | am raising this to my group

leadership to see how they would like to handle the issue.

Best,

Jonathan

Jonathan Endelman, PhD

Acting Technical Director

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.

Mail Stop, S3-14-28



Baltimore, MD 21244-1850

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Thursday, April 27, 2023 3:02 PM

To: Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS) <STUART.GOLDSTEIN@cms.hhs.gov>; McClure, Deb
(CMS/CMCS) <Deborah.McClure@cms.hhs.gov>

Cc: Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>

Subject: FMG Consult Requested: MO_Fee IPH_Renewal 20230701-20240630 and MO_Fee_OPH_Renewal 20230701-20240630

Good Afternoon,

The Division of Managed Care Policy (DMCP) is currently reviewing two 438.6(c) preprint submissions from Missouri — one preprint
for inpatient hospital services and one for outpatient hospital services.

For both proposals, the state indicates that the non-federal share is funded by state general revenue, Health Care-Related Provider

tax(es) / assessment(s), as well as “Healthy Families Trust Fund & Life Sciences Research Trust Fund (Tobacco Settlement Funds),
Health Initiative Funds, Premium Funds, Uncompensated Care Funds”.

Table six is blank:



Could you please let us know if FMG has any concerns with these funding sources and/or has follow up questions that you'd like us
to send the state by COB May 18th  ?

I've attached both preprint submissions for your reference. Please feel free to loop in additional FMG staff as needed.

Many thanks,

Drew



From: "Endelman (he/him), Jonathan (CMS/CMCS)" (b)(5)

ADMINISTRATIVE GROUP
(b)(5)

Sent: 2/3/2023 7:46:41 PM +0000

To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>; "adams, lia
(CMS/CMCS)" <Lia.Adams@cms.hhs.gov>

CC: "Boston, Beverly (CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>; "Maccarroll,
Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Fan, Kristin
(CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Silanskis, Jeremy (CMS/CMCS)"
<Jeremy.Silanskis@cms.hhs.gov>

Subject: RE: RE: Discussion of Possible Proposed Tax Rule

Attachments: Copy of Nevada M1 M2 for PowerPoint Revised.xIsx

Rory,

| just noticed that the Nevada spreadsheet had a number missing. M1 was blank. Here it is.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850



From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Friday, February 3, 2023 2:35 PM

To: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>

Subject: FW: Discussion of Possible Proposed Tax Rule

Per our conversation

From: Endelman (he/him), Jonathan (CMS/CMCS) < Jonathan.Endelman@cms.hhs.gov >
Sent: Friday, February 3, 2023 11:12 AM

To: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov__>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov >

Cc: Silanskis, Jeremy (CMS/CMCS) < Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)

< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS)

< Jennifer.Clark@cms.hhs.gov__ >; Cuno, Richard (CMS/CMCS)

< Richard.Cuno@cms.hhs.gov__>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >; Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Rory,

While the Arizona NF tax with an effective date of October 1, 2021 did not pass the M1/M2
the Arizona NF tax with an effective date of October 1, 2022 does just barely pass the
M1/M2 test with a value of .9519. This is the case with many of the NF taxes that don’t
pass the M1/M2. They just barely don’t pass and could pass if slightly modified. | could put
AZ back as the example in the PowerPoint if desired using the October 1, 2022 tax.

Best,



Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 3, 2023 10:10 AM

To: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov__>; Arnold, Charlie (CMS/CMCS)
< Charlie.Arnold@cms.hhs.gov >

Cc: Silanskis, Jeremy (CMS/CMCS) < Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)

< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS)

< Jennifer.Clark@cms.hhs.gov__ >; Cuno, Richard (CMS/CMCS)

< Richard.Cuno@cms.hhs.gov__>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >; Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Dear Rory,

Please see attached for a PowerPoint presentation that answers your questions as well as
supporting spreadsheets. We have included additional details for how we calculated M1 and
M2 as requested. CA’s MCO tax was on “member months” and the presentation had been
changed to “covered lives.” | am not sure if that is synonymous. We had to take out the AZ
example and replace it with Hawaii because AZ NF does not pass. It comes out to 0.93. We



had inadvertently switched M1 and M2 in the original calculation. | believe the Center
Director has a valid point that the M1 M2 could be disruptive to states with existing NF
taxes. North Carolina, California, Arizona, and Pennsylvania would all not pass the M1/M2
with value of 0.95. However, we are not currently proposing to apply the M1/M2 to these
taxes. Our options are as follows:

1. Apply M1/M2 only to MCO taxes

2. Apply M1/M2 only to Medicaid/non-Medicaid broken down taxes.

3. Give states the choice of M1/M2 or undue burden for Medicaid/non-Medicaid broken
down taxes.

| think we have discarded the option of applying the M1/M2 to all B1/B2 taxes. None of the
remaining options would involve us imposing the M1/M2 on any NF taxes. These
documents are also attached to the meeting on Monday.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Thursday, February 2, 2023 1:31 PM

To: Howe, Rory (CMS/CMCS) <  Rory.Howe@cms.hhs.gov__>; Arnold, Charlie (CMS/CMCS)
< Charlie.Arnold@cms.hhs.gov >

Cc: Silanskis, Jeremy (CMS/CMCS) < Jeremy.Silanskis@cms.hhs.gov  >; Maccarroll, Amber




(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)
< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS)

< Jennifer.Clark@cms.hhs.gov___ >; Cuno, Richard (CMS/CMCS)

< Richard.Cuno@cms.hhs.gov__>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)
< Christopher.Truffer@cms.hhs.gov >; Sagandykov, Makhmud (CMS/OACT)
< Makhmud.Sagandykov@cms.hhs.gov >; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Thank you Rory. We will take a look at the comments and edits and respond by tomorrow in
preparation for the meeting on Monday. We will also include the spreadsheets that are the
basis for the PowerPoint for reference and in case the Center Director wants to take a closer
look at them.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >
Sent: Thursday, February 2, 2023 1:27 PM
To: Arnold, Charlie (CMS/CMCS) <  Charlie.Arnold@cms.hhs.gov >




Cc: Silanskis, Jeremy (CMS/CMCS) < Jeremy.Silanskis@cms.hhs.gov __>; Maccarroll, Amber
(CMS/CMCS) < Amber.MacCarroll@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)
< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS)

< Jennifer.Clark@cms.hhs.gov___>; Cuno, Richard (CMS/CMCS)

< Richard.Cuno@cms.hhs.gov__>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >: Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >; Fan, Kristin (CMS/CMCS)

< Kristin.Fan@cms.hhs.gov___>; Endelman (he/him), Jonathan (CMS/CMCS)

< Jonathan.Endelman@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Hi Charlie,

Thanks to Jonathan for pulling this together so quickly. Per our discussion, please see
attached some suggested edits and three comments requesting that we show a little bit
more of the M1/M2 calculation for each example (i.e., the “standard” tax, the “loophole” tax
and the “standard tax with breaks”). | think this could easily happen on the existing slide
for each example. As discussed, please also share the underlying Excel spreadsheets
supporting each example. | plan to share with Dan and provide the option for him to dive
in separately or for us to walk through them live. Let me know if you have any questions.

Thanks again,

Rory

From: Fan, Kristin (CMS/CMCS) <  Kristin.Fan@cms.hhs.gov__ >

Sent: Monday, January 30, 2023 12:53 PM

To: Endelman (he/him), Jonathan (CMS/CMCS) < Jonathan.Endelman@cms.hhs.gov _ >;
Arnold, Charlie (CMS/CMCS) <  Charlie.Arnold@cms.hhs.gov___>; Bonelli, Anna (CMS/CMCS)
< Anna.Bonelli@cms.hhs.gov___>; Clark, Jennifer (CMS/CMCS)

< Jennifer.Clark@cms.hhs.gov___>; Cuno, Richard (CMS/CMCS)

< Richard.Cuno@cms.hhs.gov _>; Goldstein, Stuart (CMS/CMCS)

< STUART.GOLDSTEIN@cms.hhs.gov__>; Mosley, Elle (CMS/CMCS)

< larrica.mosley@cms.hhs.gov____>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >: Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >

Cc: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov _>; Silanskis, Jeremy (CMS/CMCS)
< Jeremy.Silanskis@cms.hhs.gov _ >; Maccarroll, Amber (CMS/CMCS)

< Amber.MacCarroll@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule




Thanks Jonathan. | added some comments about whether we should distinguish the notion
between “standard” and “bad”. What we consider standard is where the rates within an
individual provider do not vary — rather rates vary about the characteristic of the totality of
the provider.

From: Endelman (he/him), Jonathan (CMS/CMCS) < Jonathan.Endelman@cms.hhs.gov >
Sent: Friday, January 27, 2023 3:28 PM

To: Arnold, Charlie (CMS/CMCS) <  Charlie.Arnold@cms.hhs.gov  >; Bonelli, Anna
(CMS/CMCS) < Anna.Bonelli@cms.hhs.gov _ >; Clark, Jennifer (CMS/CMCS)

< Jennifer.Clark@cms.hhs.gov___>; Cuno, Richard (CMS/CMCS)

< Richard.Cuno@cms.hhs.gov__ >; Fan, Kristin (CMS/CMCS) < Kristin.Fan@cms.hhs.gov  >;
Goldstein, Stuart (CMS/CMCS) < STUART.GOLDSTEIN@cms.hhs.gov _>; Mosley, Elle
(CMS/CMCS) < larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >; Truffer, Christopher (CMS/OACT)

< Christopher.Truffer@cms.hhs.gov >: Sagandykov, Makhmud (CMS/OACT)

< Makhmud.Sagandykov@cms.hhs.gov >

Cc: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov _>; Silanskis, Jeremy (CMS/CMCS)
< Jeremy.Silanskis@cms.hhs.gov _ >; Maccarroll, Amber (CMS/CMCS)

< Amber.MacCarroll@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Dear all,

Please see attached for the PowerPoint presentation for Dan. As always, please edit to
improve if you see anything that can be made better. Please use the SharePoint link
provided below for any edits, comments, or changes. | am quite proud of how this turned
out. | hope that it is useful. We will use this as the basis for Tuesday’s discussion. The
PowerPoint shows how B1/B2 and M1/M2 would work in three instances:

1. “Standard” tax waivers that we have approved repeatedly that we have approved
repeatedly like Nevada’'s NF tax. These taxes continue to pass the B1/B2 and the
M1/M2

2. “Bad” tax waivers that exploit the statistical loophole and pose an undue burden of
the Medicaid program. These taxes pass the B1/B2 and, by design, fail the M1/M2.

3. Taxes that give “breaks” to some low Medicaid utilization providers such as CCRCs
or small facilities, but balance those breaks out with breaks to other higher Medicaid
utilizing facilities.  These facilities continue to pass the M1/M2 just as they
pass the B1/B2. This will allay OCD'’s fear that states can never give breaks to
some low Medicaid utilization facilities for policy reasons and pass the M1/M2. This is
not the case.



An lllustration of the M1 M2 Test in Action with Concrete Examples

I look forward to discussing this on Tuesday

Best,

Jonathan

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, January 27, 2023 12:40 PM

To: Arnold, Charlie (CMS/CMCS) <  Charlie.Arnold@cms.hhs.gov___>; Bonelli, Anna
(CMS/CMCS) < Anna.Bonelli@cms.hhs.gov _>; Clark, Jennifer (CMS/CMCS)

< Jennifer.Clark@cms.hhs.gov___>; Cuno, Richard (CMS/CMCS)

< Richard.Cuno@cms.hhs.gov__>; Fan, Kristin (CMS/CMCS) < Kristin.Fan@cms.hhs.gov _ >;
Goldstein, Stuart (CMS/CMCS) < STUART.GOLDSTEIN@cms.hhs.gov _>; Mosley, Elle
(CMS/CMCS) < larrica.mosley@cms.hhs.gov___>; Schoonover, Matthew (CMS/CMCS)

< matthew.schoonover@cms.hhs.gov >

Cc: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov _>; Silanskis, Jeremy (CMS/CMCS)
< Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber (CMS/CMCS)

< Amber.MacCarroll@cms.hhs.gov >

Subject: RE: Discussion of Possible Proposed Tax Rule

Hello all,

| wanted to give an update. | met today with Kristin, Jeremy, and Rory to follow up on
Dan’s Feedback from 1/25/2023. Rory said that we should come up with a series of
examples to show Dan to illustrate how the M1/M2 works. | was thinking of three
examples:

1. Anillustration of how a “standard” health care-related tax we have passes the
M1/M2 test. | was thinking the Nevada NF tax.

2. An illustration of how a “clearly bad” tax that exploits the statistical loophole fails the
M1/M2. | was thinking of the California MCO tax because Dan is very familiar with
that example.

3. Anillustration of how states can still exclude or tax at a lower rate certain groups of
providers, such as CCRCs, and still manage to pass the M1/M2 like they currently
pass the B1/B2 by giving other taxes a “break.” | was thinking Michigan’s nursing
facility tax since it gives a “break” to CCRC and facilities with fewer than 40 beds,



which both have low Medicaid, but makes up for it by taking higher Medicaid
facilities a lower tax rate than all other facilities.

4. | am thinking that the best, i.e. most effective way to do this is a PowerPoint
presentation where we show:

The structure of the tax for each of these taxes by taking a “snip” from the tax
waiver approval letters. | don't think Dan wants to see actual spreadsheets and, in
any case, it would be very difficult to “share” spreadsheets on Zoom anyway. You
would constantly need to start and stop sharing when you move from spreadsheet to
spreadsheet. We can say that if he wants to take a look at the spreadsheets, we can
email them to him.

The M1/M2 for each of these taxes by taking a “snip” of the Excel spreadsheets.

In the case of the Michigan NF tax, a “snip” of the Goldstein-Fan test that shows the
tax rates and Medicaid utilization for all taxpayer groups. It would show that this
passes the M1/M2 test despite giving a “break” to CCRCs and under 40 beds (low
Medicaid) by making up for it with a “break” for high Medicaid facilities.

We are thinking that it would be beneficial to have a smaller group discussion apart from
joint/cross cutting clearance with more time to explain. I think it would also be beneficial to
invite OACT again. We have a meeting to discuss this on Tuesday. | will have the
PowerPoint ready by then. Thanks.

Best,

Jonathan

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, January 20, 2023 11:17 AM

To: Endelman (he/him), Jonathan (CMS/CMCS); Arnold, Charlie (CMS/CMCS); Bonelli, Anna
(CMS/CMCS); Clark, Jennifer (CMS/CMCS); Cuno, Richard (CMS/CMCS); Fan, Kristin
(CMS/CMCS); Goldstein, Stuart (CMS/CMCS); Mosley, Elle (CMS/CMCS)

Subject:  Discussion of Possible Proposed Tax Rule

When: Tuesday, January 31, 2023 9:00 AM-9:30 AM (UTC-05:00) Eastern Time (US &
Canada).

Where:

https://cms.zoomgov.com/j (b)(5)

This is a meeting to discuss the possible proposed tax rule.

Best,



Jonathan

Join ZoomGov Meeting
https://cms.zoomgov.com/j (b)5)
Meeting ID: (b)(5)
Password

(b)(5)
One tap mobile
+16692545252 (San Jose)

(b)(5)
+16468287666 (New York)

Dial by your location
+1 669 254 5252 US (San Jose)
+1 646 828 7666 US (New York)
833 568 8864 US Toll-free
Meeting ID: (b)(5)

Find your local number: https://cms.zoomgov.com/u/aeeNCLsqpo

Join by SIP
Password: (b)(5)

sip: sip.zoomgov.com
(b)(5)

This meeting may be recorded. The host is responsible for maintaining any official
recordings/transcripts of this meeting. If recorded, this meeting becomes an official record
and shall be retained by the host in their files for 3 years or if longer needed for agency
business. If a recording intends be fully transcribed or is being captured for the purpose of



From: "Endelman (he/him), Jonathan (CMS/CMCS)" b)(5)
ADMINISTRATIVE GROUP

(b)(5)

Sent: ZIL(1£4VU43 1£.UY:04 FIVI TUUUU

To: "Staton, Sidney (CMS/CMCS)" <Sidney.Staton@cms.hhs.gov>; "Campbell-
OConnor, Aimee (CMS/CMCS)" <Aimee.Campbell-OConnorl@cms.hhs.gov>;
Sarah Whitehouse <Whitehouse-Sarah@norc.org>; "Snyder, Laura
(CMS/CMCS)" <Laura.Snyderl@cms.hhs.gov>; "Davis, Lovie (CMS/CMCS)"
<Lovie.Davis@cms.hhs.gov>; "Loizias, Alex (CMS/CMCS)"
<Alexandra.Loizias@cms.hhs.gov>; "Arnold, Charlie (CMS/CMCS)"
<Charlie.Arnold@cms.hhs.gov>; "Clark, Jennifer (CMS/CMCS)"
<Jennifer.Clark@cms.hhs.gov>; "Cuno, Richard (CMS/CMCS)"
<Richard.Cuno@cms.hhs.gov>; "Fan, Kristin (CMS/CMCS)"
<Kristin.Fan@cms.hhs.gov>; "Goldstein, Stuart (CMS/CMCS)"
<STUART.GOLDSTEIN@cms.hhs.gov>; "Heitt, Melissa (CMS/FCHCO)"
<Melissa.Heitt@cms.hhs.gov>; "Mosley, Elle (CMS/CMCS)"
<larrica.mosley@cms.hhs.gov>; "Schoonover, Matthew (CMS/CMCS)"
<matthew.schoonover@cms.hhs.gov>; "Holligan, Ricardo (CMS/CMCS)"
<Ricardo.Holligan@cms.hhs.gov>

Subject: RE: RE: FL Proposal D Amendment 2020-2021-just FYI

Attachments: Attachments A and B 102722 (002).docx

Also, just in case people don&€™t have this document already, here is a document detailing the financial management review or FMR that we are
doing in Florida relating to LPPFs. [t&€™s third on the list. A An FMR is a kind of audit that FMG does when we have questions about something
that is more in depth than the standard review as part of our regular oversight activities and reviewing the CMS-64. We did a similar FMR on
Floridad€™s SDP for the previous year as well that Laura Snyder, Lovie, Alex, and DMCP were heavily involved in throughout the process. |
imagine that state directed payments will be an increasingly common topic for FMRs in the future given the large and increasing dollar amount
that seems to be shifting into state directed payments. As you can see, conditionality of IGTs is one of the items we are reviewing. We write,
a€ceThis is to ensure the state is not making payment into the LPPFs / IGT a contingency for receiving SDPs back from the state.&€

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738



jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 17, 2023 7:00 AM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>; Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-
OConnorl@cms.hhs.gov>; Sarah Whitehouse <Whitehouse-Sarah@norc.org>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>;
Davis, Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>; Loizias, Alex (CMS/CMCS) <Alexandra.Loizias@cms.hhs.gov>; Arnold, Charlie
(CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO) <Melissa.Heitt@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS) <matthew.schoonover@cms.hhs.gov>

Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Thank you Aimee for the article and for your concerns. | believe that the new managed care rule that is currently in development will help to
address some of the oversight deficiencies that you have identified regarding the lack of a UPL-type mechanism on the managed care side to
serve as an upper ceiling on payment amounts. | believe that ACR or average commercial rate is one of the tools that we have used in the past
to serve in this capacity. Regarding your point about actuarial soundness, | agree. It&€™s something that Anna and | have discussed in the past

and others have also brought up. Regarding the article from AHCA the &€ceFlorida Medicaid Health Care Alerta€ from July 22, 2021, | think that
is helpful. The entity mentioned in the article &€aeAdelanto Healthcare Venturesa€ is a health care consultant based out of Austin that was also
involved in setting up the Texas LPPF. In most instances of what we would think of as &€cetaxesa€ in everyday life, no one wants to be taxed.

In the world of healthcare-related taxes, everyone wants to be taxed because they anticipate receiving more than their tax cost back in increased
Medicaid payments. Regarding the conditional nature of the IGT, a€celf your hospital is not sure whether you are included and would like to be
included in the Agencya€™s projections for the hospital directed payment programa€ | seem to remember something that this may be
problematic, but | would defer to Andrew for that as being the SME on IGTs. These are important issues. The oversight system was built on
Medicaid FFS payments. Now that 80% or more of payments have shifted to be on managed care and especially with the growing importance of
state directed payments, oversight becomes more difficult because state directed payments are relatively new and dond€™t have all of the
oversight mechanisms in place as exist on the FFS side of the house. We are working on building them now and we hope that they will be
operational moving forward. | definitely think the larger issues you point out are worth discussing either on the next NORC FMR call or else on a
separate call. | look forward to talking with you.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst



Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Staton, Sidney (CMS/CMCS) <  Sidney.Staton@cms.hhs.gov >

Sent: Thursday, February 16, 2023 3:44 PM

To: Campbell-OConnor, Aimee (CMS/CMCS) < Aimee.Campbell-OConnorl@cms.hhs.gov >
Cc: Endelman (he/him), Jonathan (CMS/CMCS) < Jonathan.Endelman@cms.hhs.gov >
Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Hi Aimee a€“ Thank you for sharing. | do not participate in the SDP pre-prints review. 1&€™m also cc Jonathan in case he has not seen this.

Sid

From: Campbell-OConnor, Aimee (CMS/CMCS) < Aimee.Campbell-OConnorl@cms.hhs.gov >
Sent: Thursday, February 16, 2023 2:58 PM

To: Staton, Sidney (CMS/CMCS) <  Sidney.Staton@cms.hhs.gov >

Subject: FW: FL Proposal D Amendment 2020-2021-just FYI

Hey Sid!

Just sharing as FYI. Not sure whether you participate in review of SDP pre-prints.

Aimee



From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:55 PM

To: Delvecchio, Lynn (CMS/CMCS) < Lynn.DelVecchio@cms.hhs.gov >
Subject: FW: FL Proposal D Amendment 2020-2021

Just FYI.

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:52 PM

To: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >
Subject: RE: FL Proposal D Amendment 2020-2021

Hi Alex!

| reviewed the SDP pre-print. | guess | dona€™t understand how submission of a pre-print amendment for 2020-2021, 2 years after the fact is
actually tied to helping with access or utilization at this point? The support provided for this SDP in the pre-print is minimal at best. | dona€™t
have any actual comments because there doesnd€™t seem to be much justification in terms of an improvement in care for beneficiaries for these
payments.

What is the purpose of this amendment? The purpose seems to be to provide extra funds to the hospitals using the SDP as a vehicle. If the
rates were determined to be actuarily sound, then access should have been considered as part of that. If the rates are not sufficient at this
point, where is the data to show that and why wouldn&€™t they just address any concerns with the plans? And/or, raise rates with a rate
amendment?

See- http://www.icontact-
archive.com/archive?c=227375&f=11179&s=13873&m=852437&t=850d8a08f66cbh5c2e1e49656573dbe0caecb447b39b9d192096e732cbe37425f5

This arrangement where the State indicates to the hospitals that we are offering you an opportunity to get higher payments if you help contribute
the State match, sounds potentially problematic. There is an article from FL Taxwatch on the SDP program that provides some insight.
(attached)

I know that on the FFS side of the house we have UPLs, scrutiny of taxation and CPE arrangements to make sure that funds are not
a€cerecycled.a€ Here is an article from George Mason university on State financing strategies in Medicaid that mentions IGTs as a problematic
strategy.  https://www.mercatus.org/research/research-papers/medicaid-provider-taxes-gimmick-exposes-flaws-medicaids-financing




Florida may be allowed to use IGTs as State match under current regulations but | do wonder about how well their strategy aligns with the
safeguards CMS has put in place on the FFS side.

| hope this is helpful. | know that Sid and FMG are looking at the Provider Participation Fund for this coming year and that CMS sent a
Companion letter with one of the approvals last year. This may be an area where further guidance would be beneficial.

Aimee

Aimee.Campbell-OConnorl@cms.hhs.gov

(207) 441-2788
West Branch
Division of Managed Care Operations (DMCO)

Centers for Medicare & Medicaid Services (CMS)

From: CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >

Sent: Friday, February 10, 2023 1:11 PM

To: CMS OACT Medicaid Managed Care < OACTMedicaidManagedCare@cms.hhs.gov___ >; CMS SDP_QUALITY < SDP_QUALITY@cms.hhs.gov _>;
Campbell-OConnor, Aimee (CMS/CMCS) < Aimee.Campbell-OConnorl@cms.hhs.gov >

Cc: CMS DMCP Medicaid Managed Care Rates < DMCPrates@cms.hhs.gov__>; CMS State Directed Payment < StateDirectedPayment@cms.hhs.gov >
Subject: FL Proposal D Amendment 2020-2021

Good Afternoon FRT,

Florida submitted a preprint amendment for formal CMS approval pursuant to 42 CFR 438.6(c). The files are available at the following link (b)(5)

(b)(5)

Please note the following:

This is an amendment submission for this payment arrangement.

The previously approved preprint is available here:
(b)(5)



This proposal is eligible for an annual approval.

The 90 ™ day for this review is May 11, 2023

FRT feedback for the state is due by COB, March 3, 2023 . If DMCP does not receive a response by this deadline, we will assume that the FRT
member has no questions for the state for addition to the question set and concurs on approval of the preprint. Please reach out with any
questions and thanks for your review.

Thank you,

Lovie



From: "Sebree, Fredrick (CMS/CMCS)" <Fredrick.Sebree@cms.hhs.gov>

Sent: 4/3/2023 12:36:40 PM +0000

To: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>

Subject: FW: FW: SPA MO 22-0025 NF rebase

Attachments: B1B2 - Actual SFY 2022 & Projections SFY 2023.xlIsx; State Response to

CMS email dated 3-29-23.docx; MPP Addendum A.pdf

Good morning Jonathan,

Responses from the state regarding the NFRA is attached. Looks like they are referencing the MPP for the
distribution.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, March 31, 2023 12:13 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Cc: Crump, Marissa <Marissa.Crump@dss.mo.gov>; Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Percy,
Nate <Nate.Percy@dss.mo.gov>

Subject:  Fwd: SPA MO 22-0025 NF rebase

Fred,

Please find the responses and attachments related to the questions below.



Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Wednesday, March 29, 2023 7:45 AM

To: Rucker, RebeccaL < Rebecca.L.Rucker@dss.mo.gov__ >; Crump, Marissa
< Marissa.Crump@dss.mo.gov >

Cc: Brite, Tony < Tony.Brite@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

MO 22-0025 has been presented to leadership and the SPA is good to go but our tax team wanted to
touch base on the NFRA. Below are a few questions/confirmations:

1. To confirm, the Nursing Facility Reimbursement Allowance (NFRA) does not have any
redistributions. Is that correct?

2. Is the NFRA broad-based and uniform? Are any providers excluded? Are any providers taxed at
different rates?

3. Using the most recent data available, how much does the state anticipate raising from the
NFRA?

4. For the purposes of the 6% test, what percentage of net patient revenue for the permissible
class is raised by all taxes on the services of nursing facilities, including the NFRA?

Thanks again

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701



RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebeccal < Rebecca.L.Rucker@dss.mo.gov >

Sent: Tuesday, March 21, 2023 12:24 PM

To: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov___>; Crump, Marissa
< Marissa.Crump@dss.mo.gov__ >

Cc: Brite, Tony < Tony.Brite@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

The approval package looks good.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

a€ceTogether we will build a best in class Medicaid program that addresses the needs of
Missouridé€™s most vulnerable in a way that is financially sustainable.&€

This communication is being transmitted by the Department of Social Services (DSS) and is
confidential, privileged, and intended only for the use of the recipient named above. If you are not
the intended recipient, unauthorized disclosure, copying, distribution or use of the contents is strictly
prohibited. If you have received this in error, please notify the sender and destroy the material
received.

From: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov >

Sent: Tuesday, March 21, 2023 9:44 AM

To: Crump, Marissa < Marissa.Crump@dss.mo.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov __ >; Brite, Tony <  Tony.Brite@dss.mo.gov__ >
Subject: RE: SPA MO 22-0025 NF rebase




Thanks again for the responses, attached is the unsigned approval package. | updated the 179 to
reflect the new title page in block 7 since it is not getting superseded but needing to get included in
the new pages. | also updated the acting director, thanks for catching that. If you can send
concurrence | will move forward with the approval recommendation.

VIR

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Crump, Marissa < Marissa.Crump@dss.mo.gov__ >

Sent: Monday, March 20, 2023 2:11 PM

To: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov _ >; Brite, Tony <  Tony.Brite@dss.mo.gov >
Subject: RE: SPA MO 22-0025 NF rebase

Please see attached in response to your email below. Let us know if there is anything else you need
from us.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump@dss.mo.gov




(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law
and/or DSS policy. If you are not the intended recipient, or the employee or agency responsible for
delivering this information to its recipient, do not copy, circulate, forward of otherwise disclose this
document. If you have received this message in error, please notify the sender immediately by return
email.

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Thursday, March 16, 2023 11:10 AM
To: Rucker, Rebeccal < Rebecca.L.Rucker@dss.mo.gov _ >; Brite, Tony <  Tony.Brite@dss.mo.gov

Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

Below are the last round of questions, | believe, | have. | attached the unsigned draft of the approval
package as well as the SFQs. Please review the unsigned draft of the approval package to make sure
we are capturing the new pages correctly, since the SPA is so big, so we can avoid any
miscommunication or technical corrections after the approval. If we have updates to the pages or 179
we can just make the updates to this document, if that is alright.

Language

-The title page, prior to page 66, is not referenced in block 7 of the 179 and does not have any page
number so it may get omitted on our side when cataloging in the system. Can we add a€cetitlea€
page to block 7 or assign a page humber (65a) to make sure it gets included in CMS&€™ version of
the state plan (also in the correct location after 65)?

-Page 1 appears to be the beginning of the of the current (soon to be obsolete) NF methodology. It
seems that the state intends to keep the old methodology and sunset it for 6/30/2022. So the
beginning pages of the 4.19-D will be sunset after this SPA is approved (I am pretty sure is not the
case but may be better to refernce)?. Please confirm my understanding and let me know if it would be
more comprehensive to reference the new methodology and that it starts on page 66.

SFQs

-The non-federal share of the funding referenced in the SFQs for NF services includes appropriations,
IGT, and CPE. | did not see taxes (NFRA) referenced in the SFQs but | see it is still in the plan
language. Is the NFRA still a provider assessment for NF services? Does 13 CSR 70-10.110 still apply

>



($12.93 to all NFs on a per patient basis)? If so can we get the NFRA added to the SFQs for this SPA

and future SPAs where the NFRA is in effect?

-The SFQs references Swope Ridge Geriatric Center as the only provider that utilizes a CPE. It seems
that there is a reconciliation process so | dona€™t see any issues with the mechanics. My question is
the frequency of the CPE. | see that the 2021 NF UPL captured the provider and it looks like we will
see the provider in the 2023 NF UPL (given the language in the SFQs). Why was the provider omitted
from the 2022 NF UPL? From the language it seems 2021 CPE was paid in 2022 for 2021 but it was in
the 2021 UPL. Why is that not the case for the 2022 CPE? It looks like there hasna€™t been any
changes to the language since MO 18-0015 starting on page 60 BB1, please confirm.

Thanks again and feel free to send any questions you have.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Sebree, Fredrick (CMS/CMCS)

Sent: Wednesday, March 15, 2023 2:34 PM

To: Rucker, Rebeccal < Rebecca.L.Rucker@dss.mo.gov _ >; Brite, Tony <
Subject: RE: SPA MO 22-0025 NF rebase

| knew | seen them somewhere, thanks.

Fredrick J. Sebree
Accountant

Division of Reimbursement Review

Tony.Brite@dss.mo.gov

>



Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Sent: Wednesday, March 15, 2023 2:32 PM

To: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov___>; Brite, Tony
< Tony.Brite@dss.mo.gov__ >

Subject: RE: SPA MO 22-0025 NF rebase

Fredrick,

The standard funding questions are included in the cover letter. 1a€™ve attached a copy of the letter
for your convenience.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

a€ceTogether we will build a best in class Medicaid program that addresses the needs of
Missourida€™s most vulnerable in a way that is financially sustainable.&€

This communication is being transmitted by the Department of Social Services (DSS) and is
confidential, privileged, and intended only for the use of the recipient named above. If you are not
the intended recipient, unauthorized disclosure, copying, distribution or use of the contents is strictly



prohibited. If you have received this in error, please notify the sender and destroy the material
received.

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Wednesday, March 15, 2023 2:02 PM

To: Brite, Tony < Tony.Brite@dss.mo.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Good afternoon Tony,

Can you forward the standard funding questions for NF services? | am not seeing it in my folder. My
apologies if it was sent and | am missing it.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony < Tony.Brite@dss.mo.gov >

Sent: Monday, March 6, 2023 2:34 PM

To: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Fred,

The stakeholders concerns regarding the payment methodology have been remedied. Hope that helps
with the review.



Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Monday, March 6, 2023 10:42 AM

To: Brite, Tony < Tony.Brite@dss.mo.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Good morning Tony,

| had a chance to go through both the informal inquiry and the formal RAI last week and | think are
looking good. I1t&€™s a big SPA so | plan to comb through the pages another time and finish the
review of the UPL soon but | don&€™t anticipate any issues. Thanks for sending the NF
reimbursement FAQs with the stakeholders comments and questions during the process. The only
guestion | can think of at this point is if all the stakeholder concerns remedied. If you could confirm
that | will keep you in the loop as the review progresses. | am hoping to wrap it up by next week if
that works.

Thanks for checking in.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony < Tony.Brite@dss.mo.gov >
Sent: Monday, March 6, 2023 10:07 AM




To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov >
Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >
Subject: RE: SPA MO 22-0025 NF rebase

Hello Fred,

| am checking in on the status of the NF rate review. Can you provide any information in terms of
timeline? Or whether we should expect any additional questions?

Thanks for your help!

Tony

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >

Sent: Thursday, February 23, 2023 10:53 AM

To: Crump, Marissa < Marissa.Crump@dss.mo.gov___>; Walker, Michala (CMS/CMCS)

< Michala.Walker@cms.hhs.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov _ >; Brite, Tony <  Tony.Brite@dss.mo.gov__ >;
Bromwell, Robert (CMS/CMCS) < Robert.Bromwell@cms.hhs.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Thanks again Marissa, Ill keep you in the loop as | review.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov




From: Crump, Marissa < Marissa.Crump@dss.mo.gov >

Sent: Thursday, February 23, 2023 10:47 AM

To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov___>; Walker, Michala (CMS/CMCS)

< Michala.Walker@cms.hhs.gov >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov _ >; Brite, Tony <  Tony.Brite@dss.mo.gov _ >;
Bromwell, Robert (CMS/CMCS) < Robert.Bromwell@cms.hhs.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Attached is our response to this IRAL.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump@dss.mo.gov

(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law
and/or DSS policy. If you are not the intended recipient, or the employee or agency responsible for
delivering this information to its recipient, do not copy, circulate, forward of otherwise disclose this
document. If you have received this message in error, please notify the sender immediately by return
email.

From: Brite, Tony < Tony.Brite@dss.mo.gov >

Sent: Monday, October 31, 2022 10:10 AM

To: Crump, Marissa < Marissa.Crump@dss.mo.gov___ >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >
Subject:  Fwd: SPA MO 22-0025 NF rebase

FYI

Sent from my iPad

Begin forwarded message:



From: "Sebree, Fredrick (CMS/CMCS)" < Fredrick.Sebree@cms.hhs.gov >
Date: October 31, 2022 at 10:04:50 AM CDT

To: "Brite, Tony" < Tony.Brite@dss.mo.gov >

Cc: "Rucker, Rebecca L"< Rebecca.L.Rucker@dss.mo.gov__ >, "Read, Deborah
(CMS/CMCS)" < Deborah.Read@cms.hhs.gov >

Subject: RE: SPA MO 22-0025 NF rebase

i» ‘

Good morning Tony,

Sorry again for the delay. Below are a few informal questions | have for MO 22-0025, NF
rebase:

1. Attached are the proposed pages for 66-120 that contains the new language.
These pages annotate a€cedrafta€ on each of the pages with the exception of the
title page. Is there a final &€ceclean&a€ version? Does the state want to keep the
first title page or is it part of the draft version?

2. Please provide a calculation of the budget impact annotated on the CMS 179 block
6.

3. Does the state have any supporting info/documentation/explanation behind how
the rate methodology was developed to help support the economy and efficiency of
the rates? The UPL helps support the economy and efficiency, just wanted to know
if it was establish during the development of the methodology in some way. Were
stakeholders involved in the rate development process? If so, how? Was the
methodology modeled after another state?

4. Please provide any stakeholder comments/concerns, if any, during the public notice
period.

5. Did the state model the value based language and incentives from CMS guidance?
If not, how was the methodology developed?

Our quality team at CMS will be reviewing the incentive language as well as myself. We
will get back to you on any specifics in the language as soon as we can.

Thanks again

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services

600 East Monroe Street, Room 215



Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony < Tony.Brite@dss.mo.gov >

Sent: Friday, October 28, 2022 9:22 AM

To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov >
Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: RE: SPA MO 22-0025 NF rebase

Thanks Fred, we just wanted to make sure we hadnd€™t missed it. Have a good
weekend!

From: Sebree, Fredrick (CMS/CMCS) <  Fredrick.Sebree@cms.hhs.gov >
Sent: Friday, October 28, 2022 9:16 AM

To: Brite, Tony < Tony.Brite@dss.mo.gov__ >

Cc: Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >

Subject: Re: SPA MO 22-0025 NF rebase

Hello Tony,

You are correct and | was hoping to send them this week. I'll make sure to get them out
to you first thing next week. Hope that is alright.

Thanks for checking in.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701



RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony < Tony.Brite@dss.mo.gov__ >

Sent:Friday, October 28, 2022, 9:01 AM

To: Sebree, Fredrick (CMS/CMCS) < Fredrick.Sebree@cms.hhs.gov >
Cc:Rucker, Rebecca L < Rebecca.L.Rucker@dss.mo.gov >
Subject:SPA MO 22-0025 NF rebase

Hi Fred,

You had mentioned on the 15 day call a few weeks ago that you anticipated providing us
with initial questions that week on 22-0025 for Nursing Facilities. Do you know if those
were sent? | have not seen them come through yet.

Thanks,

Tony



330 Independence Ave. S.W., Washington, D.C. 20201

(202) 205-8778 |  Jeremy.Vogel@hhs.gov

Notice : The contents of this message and any attachments may be privileged and
confidential. Please do not disseminate without the approval of the Office of the General
Counsel. If you are not an intended recipient, or have received this message in error,
please delete it without reading it and please do not print, copy, forward, disseminate, or
otherwise use the information. Also, please notify the sender that you have received this
communication in error. Your receipt of this message is not intended to waive any
applicable privilege.



From:

Sent:
To:
CC:

Subject:

Attachments:

Hi Dan,

"Howe, Rory (CMS/CMCS)" (b)(5)

(b)(5)

4/26/2023 9:17:34 PM +0000

Daniel Tsai (CMS/OA) (daniel.tsai@cms.hhs.gov)

"Costello, Anne Marie (CMS/CMCS)" <AnneMarie.Costello@cms.hhs.gov>;
"Vitolo, Sara (CMS/CMCS)" <Sara.Vitolo@cms.hhs.gov>; Perrie Briskin
(CMS/OA) (perrie.briskin@cms.hhs.gov); "Hebert, Krista (CMS/CMCS)"
<krista.hebert@cms.hhs.gov>; "Kochanski, Joseph (CMS/CMCS)"
<Joseph.Kochanski@cms.hhs.gov>

MO/TX Tax Timeline

Key MO-TX-Tax Timeline, 4-26-23.docx; Attachment A - 2008 Final Tax Rule -
Summary of Relevant Discussion.docx; Attachment B - Provider Reimbursement
Review Board Decision 2009 D-42.pdf; Attachment C - Decision of the
Administrator Review of PRRB Decision Number 2009-D42.pdf; Attachment D -
LPPF Questions and Answers 10.16.docx; Attachment E - Greenberg_Texas
Financing Letter12 20 18.pdf; Attachment F - LPPF Hold Harmless Evidence.pdf;
Attachment G - HHSC Responses to CMS Questions 08202019.docx;
Attachment H - Missouri FRA Tax Hold Harmless - OGC Note to FMG (002).pdf;
Attachment | - CMS Letter MO Medicaid Managed Care 07 28 2020 final -
Signed.pdf

As discussed this afternoon, please see attached the requested timeline and
attachments. We focused on pre-2021 activity. Please let us know if you have questions or

need anything else.

Rory



From: "Howe, Rory (CMS/CMCS)" (b)(5)

(b))

Sent: 1/3/2023 8:56:41 PM +0000

To: "Boston, Beverly (CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>; "adams, lia
(CMS/CMCS)" <Lia.Adams@cms.hhs.gov>

CC: "Arnold, Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Maccarroll,
Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>

Subject: FW: FW: FOR CLEARANCE: Internal Q&As for CIB Health Care Related Taxes
and Hold Harmless Arrangements

Attachments: Healthcare Related Taxes CIB-Final (CMSDOGCmarkup) FMG.docx

Hi, Beverly and Lia. Would you mind making should make sure the attached track changes
based on a few suggestions from Tim make it into the final version? Please let me know if
you have any questions.

Thanks,

Rory

From: Howe, Rory (CMS/CMCS)

Sent: Tuesday, January 3, 2023 3:49 PM

To: Engelhardt, Tim (CMS/FCHCO) <Tim.Engelhardt@cms.hhs.gov>

Subject: RE: FOR CLEARANCE: Internal Q&As for CIB Health Care Related Taxes and Hold
Harmless Arrangements

Hi Tim,

Happy New Year. | appreciate you taking the time to review and to comment. Thanks for
catching the typo and for highlighting where we could be more precise to avoid
misinterpretations. We’'ll update the draft CIB to address the comments/edit. Thanks
again.

Rory

From: Engelhardt, Tim (CMS/FCHCO) <  Tim.Engelhardt@cms.hhs.gov >

Sent: Tuesday, January 3, 2023 3:16 PM

To: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >

Subject: FW: FOR CLEARANCE: Internal Q&As for CIB Health Care Related Taxes and Hold
Harmless Arrangements




Rory —

| understand the CIB was FYI-only, but | feel compelled to share with you a few things in
the attached. | was only reading it to try to learn the policy, but there is a place in the CIB
where a reader could easily take away the wrong message. And a typo.

Tim Engelhardt (he/him)
Medicare-Medicaid Coordination Office
Centers for Medicare & Medicaid Services

202.690.6277

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly disclosed and may be
privileged and confidential. It is for internal government use only and must not be disseminated, distributed, or copied to persons not authorized to
receive the information. Unauthorized disclosure may result in prosecution to the full extent of the law.

From: CMS CLEARANCES < CLEARANCES@cms.hhs.gov_>

Sent: Tuesday, January 3, 2023 1:35 PM

To: Worstell, Megan (CMS/OFM) < Megan.Worstell@cms.hhs.gov  >; Czajkowski, John
(CMS/OFM) < John.Czajkowski@cms.hhs.gov___>; Plater, Morris (CMS/OFM)

< Morris.Plater@cms.hhs.gov___>; Stokes-Murray (He/Him), Heinz (CMS/OFM)

< KHeinz.Stokes-Murray@cms.hhs.gov >: Tierney, Janet (CMS/OFM)

< Janet.Tierney@cms.hhs.gov __ >; Kelsey, Ashley (CMS/OFM)

< Ashley.Kelsey@cms.hhs.gov___>; Carmichael, Wanda (CMS/OFM)

< Wanda.Carmichael@cms.hhs.gov___ >; Benns, Antoinette (CMS/OFM)

< Antoinette.Benns@cms.hhs.gov___>; Richter (she/her), Liz (CMS/CM)

< elizabeth.richter@cms.hhs.gov___ >; Rice, Cheri (CMS/CM) <  Cheri.Rice@cms.hhs.gov _ >;
Ahern, Robert (CMS/CM) <  Robert.Ahern@cms.hhs.gov__ >; Mays, Beth (CMS/CM)

< Beth.Mays@cms.hhs.gov__>; Blackford (she/her), Carol (CMS/CM)

< Carol.Blackford@cms.hhs.gov___>; Pequigney, Susan (CMS/CM)

< Susan.Pequigney@cms.hhs.gov___>; Farran, Patti (CMS/CM) < Patti.Farran@cms.hhs.gov___ >;
Beder, Victoria (CMS/CM) <  Victoria.Beder@cms.hhs.gov ___>; Feaster, Simone (CMS/CM)

< simone.feaster@cms.hhs.gov__ >; Uebersax, Julie (CMS/CM)

< Julie.Uebersax@cms.hhs.gov___>; Held, William (CMS/CM) < William.Held@cms.hhs.gov _ >;
OToole, Meghan (CMS/OA) < Meghan.OToolel@cms.hhs.gov _ >; Labonte, Christiane
(CMS/CM) < Christiane.Labonte@cms.hhs.gov___>; Martin, Kristi (CMS/CM)

< Kristina.Martin@cms.hhs.gov____>; Turco, Molly (CMS/CM) < Molly.Turco@cms.hhs.gov__ >;
Jacobs, Douglas (CMS/CM) < Douglas.Jacobs@cms.hhs.gov  >; Hunter, Leah (CMS/CM)

< Leah.Hunter@cms.hhs.gov _>; CMS CPI Clearance Box

< CPI_Clearance_Box@cms.hhs.gov___>; Hart, Bradley (CMS/CPI); Lindstrom, Jennifer

(CMS/CPI) < Jennifer.Lindstrom@cms.hhs.gov___>; Mills, George (CMS/CPI)

< george.mills@cms.hhs.gov___>; Brentzel, Ingrid (CMS/CPI)

< Ingrid.Brentzel@cms.hhs.gov___>; Graham, John (CMS/CPI) < John.Graham@cms.hhs.gov  >;
Wilson-Coe, Tomiko (CMS/CPI) < Tomiko.Wilson-Coe@cms.hhs.gov___>; Allen, Nakia




(CMS/CPI) < nakia.allen-mcghee@cms.hhs.gov >; Ahmad, Namirah (CMS/CPI)

< Namirah.Ahmad@cms.hhs.gov___>; Barkai, Melissa (CMS/CPI)

< Melissa.Barkai@cms.hhs.gov _ >; Coates, Nikita (CMS/CPI) < Nikita.Coates@cms.hhs.gov __ >;
Mitchell, Dashe (CMS/CPI) <  Dashe.Mitchell@cms.hhs.gov___>; Tott, Karen (CMS/CPI)

< Karen.Tott@cms.hhs.gov __>; Stevenson, Bryant (CMS/CPI)

< bryant.stevenson@cms.hhs.gov____>; Oelschlaeger, Allison (CMS/OEDA)

< Allison.Oelschlaeger@cms.hhs.gov___>; Shatto, Andrew (CMS/OEDA)

< Andrew.Shatto@cms.hhs.gov___>; Hitchcock, Katherine (CMS/OEDA)

< Katherine.Hitchcock@cms.hhs.gov____>; Harper, Bernice (CMS/OEDA)

< Bernice.Harper@cms.hhs.gov___>; CMS Front Office - CCIIO Clearances < FrontOffice-
CCllOClearances@cms.hhs.gov___>; Wu (he/him), Jeff (CMS/CCIIO)
< Jeff Wu@cms.hhs.gov _>; Wilson, Lisa (CMS/CCIIO) < lisa.wilson@cms.hhs.gov___>; Oconnor,

Nancy (CMS/OPOLE) < Nancy.OConnor@cms.hhs.gov___>; Rosta (she/her), Sara (CMS/CCIIO)

< Sara.Rosta@cms.hhs.gov__>; Arapi, Leslie (CMS/OPOLE) < Leslie.Arapi@cms.hhs.gov _ >;
Frimpong, Janny (CMS/CCIIO) < Janny.Frimpong@cms.hhs.gov___>; Brooks, Kiahana
(CMS/CCIIO) < Kiahana.Brooks@cms.hhs.gov __>; Cantwell, Kathleen (CMS/OSORA)

< Kathleen.Cantwell@cms.hhs.gov___ >; Garcia, Vanessa (CMS/OSORA)

< Vanessa.Garcia@cms.hhs.gov___>; Jackson, Marilyn (CMS/OSORA)

< Marilyn.Jackson@cms.hhs.gov___>; Barnett Sherrill (She/Her), Alexis (CMS/OSORA)

< Alexis.Sherrill@cms.hhs.gov ___ >; Taylor, Isabel (CMS/OSORA)

< Isabel.Taylor@cms.hhs.gov___>; Palmer, Erin (CMS/OSORA) < erin.palmer@cms.hhs.gov  >;
Unruh, Patti (CMS/OSORA) <  Patti.Unruh@cms.hhs.gov__ >; Khan, Farooq (CMS/OSORA)

< Farooq.Khan@cms.hhs.gov___>; Lafferty, Tiffany (CMS/OSORA)

< Tiffany.Lafferty@cms.hhs.gov __ >; Parham, William (CMS/OSORA)
<WILLIAM.PARHAM@cms.hhs.gov__>; Jones, Martique (CMS/OSORA)

< Martigue.Jones@cms.hhs.gov___>; Phan, Thomas (CMS/OSORA)

< Thomas.Phan@cms.hhs.gov __>; Edmondson-Parrott, Michele (CMS/OSORA)

< michele.edmondsonparrott@cms.hhs.gov >; Miller, Ruth-Sam (CMS/OSORA)

< Ruth.Miller@cms.hhs.gov __>; Lilley, Edward (CMS/OSORA) < Edward.Lilley@cms.hhs.gov __ >;
McLemore, Monica (CMS/OSORA) <  Monica.McLemore@cms.hhs.gov __>; Witherspoon, Tia
(CMS/OSORA) < Tia.Witherspoon@cms.hhs.gov __ >; CMS OIT Correspondence

< OITCorrespondence@cms.hhs.gov___>; Howden, Catherine (CMS/OC)

< Catherine.Howden@cms.hhs.gov___ >; Tross, Jason (CMS/OC) <  Jason.Tross@cms.hhs.gov__ >;
Wagner, Rachel (CMS/OC) <  Rachel.Wagner@cms.hhs.gov__ >; Fortin-Garcia, Carolina
(CMS/OC) < Carolina.Fortin-Garcia@cms.hhs.gov >; Boykin, Jibril (CMS/OC)

< Jibril.Boykin@cms.hhs.gov___>; Dinges, Enrico (CMS/OC) < Eric.Dinges@cms.hhs.gov__>; Joy-
Bush, Keya (CMS/OC) <  keya.joy-bush@cms.hhs.gov___>; Martin, Patrice (CMS/OC)

< Patrice.Martin@cms.hhs.gov___>; Mengel, Jonathan (CMS/OC)

< Jonathan.Mengel@cms.hhs.gov __ >; Myers, Gregory (CMS/OC)

< Gregory.Myers@cms.hhs.gov___>; Smith, Aaron (CMS/OC) < Aaron.Smith@cms.hhs.gov __ >;
Sokol, Lisa (CMS/OC) < Lisa.Sokol@cms.hhs.gov _>; Thorn, Raymond (CMS/OC)

< Raymond.Thorn@cms.hhs.gov___>; Washington, April (CMS/OC)

< April. Washington@cms.hhs.gov____>; Trucil, Daniel (CMS/OC) < Daniel.Trucil@cms.hhs.gov  >;
Ryan, Lorraine (CMS/OC) < lorraine.ryan@cms.hhs.gov___>; Schinderle, Elizabeth (CMS/OC)

< elizabeth.schinderle@cms.hhs.gov >: Mahoney, Christine (CMS/OC)

< Christine.Mahoney@cms.hhs.gov___>; Brager, Mark (CMS/OC)

< Mark.Brager@cms.hhs.gov __ >; Clemens, Kristen (CMS/OC)

< Kristen.Clemens@cms.hhs.gov___>; Reeves, Alison (CMS/OC)

< Alison.Reeves@cms.hhs.gov__ >; Walker, Chantel (CMS/OC)

< Chantel.Walker@cms.hhs.gov _ >; Chambers, Gwendolyn (CMS/OC)

< Gwendolyn.Chambers@cms.hhs.gov___>; Gross, Jessica (CMS/OC)

< Jessica.Gross@cms.hhs.gov__>; Alexander, Bruce (CMS/OC)

< Bruce.Alexander@cms.hhs.gov__ >; Wallace, Mary (CMS/OC)




< Mary.Wallace@cms.hhs.gov__>; Aldana, Karen (CMS/OC) < Karen.Aldana@cms.hhs.gov _ >;
Bradley, Tasha (CMS/OC) <  Tasha.Bradleyl@cms.hhs.gov___>; Toomey, Mary (CMS/OC)

< Mimi.Toomey@cms.hhs.gov __>; Perkins, Valerie (CMS/OC)

< Valerie.Perkins@cms.hhs.gov___>; Williams, Tamika (CMS/OC)

< Tamika.Williams@cms.hhs.gov __>; Patrick, Michele (CMS/OC)

< Michele.Patrick@cms.hhs.gov___>; Mazzone, Maria (CMS/OC)

< Maria.Mazzone@cms.hhs.gov__>; Pressley, Erin (CMS/OC) < Erin.Pressley@cms.hhs.gov__ >;
Miner, Amy (CMS/OC) < Amy.Miner@cms.hhs.gov__>; Harmatuk, Frances (CMS/OC)

< Frances.Harmatuk@cms.hhs.gov____>; Reilly, Megan (CMS/OC)

< Megan.Reilly@cms.hhs.gov__>; Gordon, Erin (CMS/OC) < Erin.Gordon@cms.hhs.gov _ >;
Franklin, Julie (CMS/OC) <  Julie.Franklin@cms.hhs.gov___ >; Winer, Rachel (CMS/OC)

< Rachel.Winer@cms.hhs.gov___>; Dinicolo, Kelly (CMS/OC) < Kelly.Dinicolo@cms.hhs.gov___ >;
Shaham, Lauren (CMS/OC) <  Lauren.Shahaml@cms.hhs.gov__ >; Walen, Alyssa (CMS/OC)

< Alyssa.Walen@cms.hhs.gov _>; Jenkins, Courtney (CMS/OC)

< Courtney.Jenkins@cms.hhs.gov___>; Broccolino, Michele (CMS/OC)

< Michele.Broccolino@cms.hhs.gov___>; Booth, Jon (CMS/OC) < Jon.Booth@cms.hhs.gov  >;
Hennessy, Amy (CMS/OC) <  Amy.Hennessy@cms.hhs.gov___ >; Costello, Stefanie (CMS/OC)

< Stefanie.Costello@cms.hhs.gov___>; Mclver, LaShawn (CMS/OMH)

< LaShawn.Mclver@cms.hhs.gov___>; Finch, Wanda (CMS/OMH)

<Wanda.Finch@cms.hhs.gov _>; Gentry, Pamela (CMS/OMH)

< Pamela.Gentry@cms.hhs.gov___>; Peddicord-Austin, Ashley (CMS/OMH) < Ashley.Peddicord-

Austin@cms.hhs.gov__>; Young, Brian (CMS/OMH) < Brian.Young@cms.hhs.qgov __ >; Fleisher,
Lee (CMS/CCSQ) < Lee.Fleisher@cms.hhs.gov _>; Ling, Shari (CMS/CCSQ)

< Shari.Ling@cms.hhs.gov __>; Schreiber, Michelle (CMS/CCSQ)

< Michelle.Schreiber@cms.hhs.gov _ >; Iwugo, Jeneen (CMS/CCSQ)

< jeneen.iwugo@cms.hhs.gov___ >; Spence, Ashley (CMS/CCSQ)

< Ashley.Spence@cms.hhs.gov___>; Jenkins, Courtney (CMS/OC)

< Courtney.Jenkins@cms.hhs.gov___>; Hakim, Alyson (Aly) (CMS/CMCS)

< Alyson.Hakim@cms.hhs.gov___>; Appleton, Paige (CMS/CCSQ)

< Paige.Appleton@cms.hhs.gov___>; Moody-Williams, Jean (CMS/CCSQ)

< jean.moodywilliams@cms.hhs.gov >; Michael, Sean (CMS/CCSQ)

< sean.michael@cms.hhs.gov___ >; Engelhardt, Tim (CMS/FCHCO)

< Tim.Engelhardt@cms.hhs.gov _ >; Vitolo, Sara (CMS/FCHCO) < Sara.Vitolo@cms.hhs.gov  >;
Perry, Nicole (CMS/FCHCO) <  Nicole.Perry@cms.hhs.gov___>; Oconnor, Nancy (CMS/OPOLE)

< Nancy.OConnor@cms.hhs.gov___>; Hammarlund, John (CMS/OPOLE)

< john.hammarlund@cms.hhs.gov >: Collura, Paul (CMS/OPOLE)

< Paul.Collura@cms.hhs.gov__>; Thomas, Pam (CMS/OPOLE) < Pam.Thomas@cms.hhs.gov _ >;
Stupica-Dobbs, Kim (CMS/OPOLE) < Kimberly.Stupica-Dobbs@cms.hhs.gov >; Hannigan,
John (CMS/OPOLE) < John.Hannigan@cms.hhs.gov___ >; Kerrigan, Maureen (CMS/OPOLE)

< Maureen.Kerrigan@cms.hhs.gov___>; Balch (she/her), Elissa (CMS/OPOLE)

< Elissa.Balch@cms.hhs.gov __>; Sutton, Erin (CMS/OPOLE) < erin.sutton2@cms.hhs.gov  >;
Spitalnic, Paul (CMS/OACT) <  paul.spitalnic@cms.hhs.gov___>; Cooper, Jill (CMS/OACT)

< Jill.Cooper@cms.hhs.gov__>; Croston, Diane (CMS/OACT) < Diane.Croston@cms.hhs.gov  >;
CMS OLClearances < OLClearances@cms.hhs.gov__>; Woronoff, Arielle (CMS/OL)

< Arielle.Woronoff@cms.hhs.gov___>; Boulanger, Jennifer (CMS/OL)

< Jennifer.Boulanger@cms.hhs.gov___ >; Keene, Danyail (CMS/OL)

< Danyail.Keene@cms.hhs.gov _>; Druckman, Jennifer (CMS/OL)

< Jennifer.Druckman@cms.hhs.gov____>; Oakes, Meghan (CMS/OL)

< Meghan.Oakes@cms.hhs.gov__>; Newlin, Manda (CMS/OL) < Manda.Newlin@cms.hhs.gov  >;
Stahlman, Mary Ellen (CMS/OL) < MaryEllen.Stahlman@cms.hhs.gov >: Martino, Maria
(CMS/OL) < Maria.Martino@cms.hhs.gov___>; Mote, Katelyn (CMS/OL)

< Katelyn.Mote@cms.hhs.gov___>; Khalid, Zunaira (CMS/OL) < Zunaira.Khalid@cms.hhs.gov  >;
Ryan, Dan (CMS/OL) < Dan.Ryan@cms.hhs.gov _>; Upchurch, Talaiya (CMS/OL)




< Talaiya.Upchurch@cms.hhs.gov___>; Kirchgraber, Kate (CMS/OL)

< Kate.Kirchgraber@cms.hhs.gov___ >; Mauser, Gayle (CMS/OL)

< Gayle.Mauser@cms.hhs.gov__>; Minor, Nevena (CMS/OL) < Nevena.Minor@cms.hhs.gov  >;
Estrada, Abuko (CMS/OL); Barry, Meg (CMS/CMCS) < meg.barry@cms.hhs.gov__ >; Dawson,
Andrew (CMS/OL) < Andrew.Dawson@cms.hhs.gov___ >; Lewandowski, David (CMS/OL)

< David.Lewandowski@cms.hhs.gov __ >; Miner, Imani (CMS/OL)

< Imani.Miner@cms.hhs.gov___>; Goto, Meinan (CMS/OL) < Meinan.Goto@cms.hhs.gov __ >;
Greene, Mary (CMS/OAGM) < Mary.Greene@cms.hhs.gov__>; Brown, Michelle (CMS/OAGM)
< Michelle.Brown@cms.hhs.gov___>; Amburgey, Louise (CMS/OAGM)

< Louise.Amburgeyl@cms.hhs.gov __ >; Waskiewicz, Beth (CMS/OAGM)

< beth.waskiewicz@cms.hhs.gov___>; Tatum, Kimberly (CMS/OAGM)

< Kimberly.Tatum@cms.hhs.gov___>; Calabro, Alice (CMS/OAGM)

< Alice.Calabro@cms.hhs.gov___>; Kelly, Ryan (CMS/OAGM) < Ryan.Kelly@cms.hhs.gov  >;
Hazelwood, Antoinette (CMS/OAGM) < Antoinette.Hazelwood@cms.hhs.gov >: Schmitz,
Stefanie (CMS/OAGM) <  Stefanie.Schmitzl@cms.hhs.gov___ >; Lanasa, Michele (CMS/OAGM)
< Michele.Lanasa@cms.hhs.gov _ >; Eberhart, Christina (CMS/OAGM)

< Christina.Eberhart2@cms.hhs.gov >; Dionne.Brown@cms.hhs.gov __; Rippey (she/her),
Catherine (CMS/OHI) <  Catherine.Rippey@cms.hhs.gov___>; Hamilton, Andrea (CMS/OH]I)

< andrea.hamilton@cms.hhs.gov___>; Brauer (he/him), Randy (CMS/OHI)

< Randy.Brauer@cms.hhs.gov__ >; Slade, James (CMS/OHI) < James.Slade@cms.hhs.gov  >;
Hernandez (she/her), Laura (CMS/OHI) < Laura.Hernandez@cms.hhs.gov___ >; Teal, Lela
(CMS/CMCS) < Lela.Teal@cms.hhs.gov >; Harris, Monica (CMS/CMCS)

< Monica.Harris@cms.hhs.gov___>; Harshman, Sara (CMS/CMCS)

< Sara.Harshman@cms.hhs.gov __ >; Stegmaier, Jason (CMS/CMCS)

< Jason.Stegmaier@cms.hhs.gov __ >; Whelan, Ellen-Marie (CMS/CMCS)

< EllenMarie.Whelan@cms.hhs.gov___>; Miller, Courtney (CMS/CMCS)

< Courtney.Miller@cms.hhs.gov___ >; Janu, Shanna (CMS/CMCS)

< Shanna.Janu@cms.hhs.gov __ >; Dorsey, Jennifer (CMS/CMCS)

< jennifer.dorsey@cms.hhs.gov___>; Fowler (she/her), Liz (CMS/CMMI)

< Liz.Fowler@cms.hhs.gov__>; Tabe-Bedward, Arrah (CMS/CMMI)

< arrah.tabebedward@cms.hhs.gov >; Rushton, Andrew (CMS/CMMI)

< Andrew.Rushton@cms.hhs.gov___>; Dziak, Kathleen (CMS/CMMI)

< Kathleen.Dziak@cms.hhs.gov___>; Cardin, Megan (CMS/CMMI)

< Megan.Cardin@cms.hhs.gov___>; OToole, Meghan (CMS/OA)

< Meghan.OToolel@cms.hhs.gov___>; Wells, Carrie (CMS/CMMI)

< Carrie.Wellsl@cms.hhs.gov __>; Barberi, Jade (CMS/CMMI) < Jade.Russell@cms.hhs.gov__ >;
Doherty, Theresa (CMS/CMMI) < Theresa.Doherty@cms.hhs.gov___>; Anderson, Jessica
(CMS/CMMI) < jessica.anderson@cms.hhs.gov__ >; McGinley, Katelynn (CMS/CMMI)

< katelynn.mcginley@cms.hhs.gov >; Greene, Mary (CMS/OBRHI)

< Mary.Greenel@cms.hhs.gov___>; McClain, Rena (CMS/OBRHI)

< Rena.McClainl@cms.hhs.gov__>; Jackson, Michelle (CMS/CPI)

< Michelle.Jackson@cms.hhs.gov __>; Ratchford, Deneen (CMS/OAGM)

< Deneen.Ratchford@cms.hhs.gov ___ >; St. Louis, Aileah (CMS/OC)

< Aileah.St.Louis@cms.hhs.gov__ >; Blum, Jonathan (CMS/OA)

< Jonathan.Blum@cms.hhs.gov___>; Ellis (she/her), Kyla (CMS/OA)

< Kyla.Ellis@cms.hhs.gov__>; Harris, Will (CMS/OA) < William.Harris@cms.hhs.gov ~ >;
Boulanger, Jennifer (CMS/OL) < Jennifer.Boulanger@cms.hhs.gov  >; Katch (she/her),
Hannah (CMS/OA) < Hannah.Katch@cms.hhs.gov _ >; OToole, Meghan (CMS/OA)

< Meghan.OToolel@cms.hhs.gov__ >; Richardson (she/her), Erin (CMS/OA)

< Erin.Richardson@cms.hhs.gov _>; Woronoff, Arielle (CMS/OL)

< Arielle.Woronoff@cms.hhs.gov___>; Yao, Kristiana (CMS/OA)

< Kristiana.Yaol@cms.hhs.gov _ >; CMS-CQISCOCMO@ees.hhs.gov_; Ling, Shari (CMS/CCSQ)
< Shari.Ling@cms.hhs.gov __>; Wild, Richard (CMS/CCSQ) < Richard.Wild@cms.hhs.gov__ >;




Nilasena, David (CMS/CCSQ) <  David.Nilasena@cms.hhs.gov___>; Wolfe, Ashby (CMS/CCSQ)

< Ashby.Wolfel@cms.hhs.gov __>; Fisher, Barbara (HHS/OGC) < Barbara.Fisher@HHS.GOV _ >;
Rainer, Melanie Fontes (OS/OCR) < Melanie.Rainer@hhs.gov__>; Smalley, Elizabeth
(HHS/ASPA) < Elizabeth.Smalley@hhs.gov___>; Levin, Michael (HHS/ASPA)

< Michael.Levin@hhs.gov _>; HHSPress@hhs.gov ; releases@hhs.gov

Cc: CMS CLEARANCES < CLEARANCES@cms.hhs.gov >; Dinges, Enrico (CMS/OC)

< Eric.Dinges@cms.hhs.gov >

Subject: FOR CLEARANCE: Internal Q&As for CIB Health Care Related Taxes and Hold

Harmless Arrangements

***Please copy Enrico Dinges  and on ALL responses pertaining
to this item when replying to CMS Clearances.***

Please see attached internal gas for review. The informational bulletin is FYI ONLY. Thank
you.

Comments Due: 1:00 PM ET Thursday, January 5, 2023

All: For your review and input. Concurrent HHS/CMS review.

Title: Internal Q&As for CMCS informational bulletin on health care related taxes and hold

harmless arrangements.
Agency/Office: CMCS

Subject/Description CMS will release an informational bulletin on health care related taxes
and hold harmless arrangements involving the redistribution of Medicaid payments. This
informational bulletin responds in part to questions CMS has received regarding the
statutory and regulatory requirements applicable to health care-related taxes, including in
connection with proposals to implement or renew Medicaid managed care state directed
payments (SDPs). There will be a reactive statement, listserv message, and internal
guestions-and-answers for this item.

COMMSs Materials for Rolloutinternal Q&As

Deadline for COMMS Clearance comments : Thursday, January 5 by 1:00 PM

Requested Release dat2/7/2023



INFORMAIONNOT RELEABLE TOHE PBLIC BILESS AURORIZED BAW:

This information has not been publicly disclosed and may be privileged and confidential.
internal government use only and must not be disseminated, distributed, or copied to pel
authorized to receive the information. Unauthorized disclosure may result in disciplinary
or prosecution to the full extent of the law.



From: "Howe, Rory (CMS/CMCS)" (b)(5)

(b)(5)

Sent: 11/8/2022 9:16:39 PM +0000

To: Stacie Weeks <sweeks@dhcfp.nv.gov>

CC: "Silanskis, Jeremy (CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>
Subject: RE: RE: Attestation Form

Attachments: NV Financing, 11-8-22.docx

Hi Stacie,

Please see attached some information regarding possible provider attestation approaches that we
previously discussed and have shared with other states. The first option involves direct written
attestations from each provider and the second option consists of an alternative approach involving
meeting with your provider community. For the written attestations, the key language that we would
expect to see is specified in #3 in the attached. We are open to reviewing alternate language from the
state, noting that we would expect something very similar in effect. We also defer to the state regarding
any additional process-related language if the state decides to take a written attestation approach.

If it would be helpful, we are open to reviewing draft attestation language, discussing the information
that | attached, discussing alternative approaches, or setting up some time to talk about any other
guestions or concerns that you might have.

Regards,

Rory

Rory Howe
Director
Financial Management Group

CMS/CMCS

(b)(6)

From: Stacie Weeks <sweeks@dhcfp.nv.gov>

Sent: Monday, November 7, 2022 7:29 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>
Subject:  Attestation Form



Do you happen to have a template for the attestation form for the provider tax/payments that you
mentioned the other day on our call?

Stacie Weeks, JD, MPH

Deputy Administrator

Nevada Department of Health and Human Services

Division of Health Care Financing and Policy

1100 East William Street, Suite 101| Carson City, NV 89701 -

Office: (775) 687-7101 |Emattweeks@dhcfp.nv.gov

Mobile: (b)(6)

http://d

Helping People. It's who we are and what we do.

Find help 24/7 by dialing 2-1-1; texting 898-211; or visiting www.nevada211.org

NOTICE: This message and accompanying documents are covered by the electronic Communications Privacy Act, 18 U.S.C. 8§88 2510-2521, may
covered by the Health Insurance Portability and Accountability Act (HIPAA) of 1996 and may contain confidential information or Protected Health
Information intended for the specified individual(s) only. If you are not the intended recipient or an agent responsible for delivering it to the intendec
recipient, you are hereby notified that you have received this document in error and that any review, dissemination, copying, or the taking of any actic
based on the contents of this information is strictly prohibited. Violations may result in administrative, civil, or criminal penalties. If you have received
this communication in error, please notify sender immediately by e-mail, and delete the message.



From: "Mauser, Gayle (CMS/OL)" <Gayle.Mauser@cms.hhs.gov>

Sent: 3/10/2023 6:59:38 PM +0000

To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>; "Silanskis,
Jeremy (CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>; "Maccarroll,
Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold,
Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Boston, Beverly
(CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>

CC: "Kirchgraber, Kate (CMS/OL)" <Kate.Kirchgraber@cms.hhs.gov>; "Wiley,
Evelyn (CMS/CMCS)" <Evelyn.Wiley@cms.hhs.gov>

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Attachments: Hold Harmless_Florida Initial Document Request.pdf; Hold

Harmless_Florida FMR Engagement Letter.pdf; Hold Harmless_Missouri
CMS-64 Review.docx

Hi again FMG team,

We are following up on our prior discussion regarding the hold harmless question we
received from E&C majority on what states have impermissible arrangements. Attention has
been pulled away from this topic for a bit, but we expect that there will be renewed interest
soon (and wea€™ve started to get some questions from a Texas member as well).

Below are draft talking points for a call with E&C majority, which include a few internal
notes and a couple placeholders | am hoping you all can help fill in.

Rory, after FMG reviews these, | believe you were also going to run them by CMCS
leadership. Looping Evelyn here to see if we can also hold some windows on your calendar
to offer to Committee staff for this discussion &€“ perhaps we aim for times within the next
couple weeks? Committee staff haven&€™t pinged us again yet, but we will let you know if
they do.

Thanks,

Gayle

DRAFT Talking Points for E&C Majority Staff Call &€ Hold Harmless Guidance

As you know, on February 17, 2023, CMS issued a Medicaid informational bulletin
regarding health care-related taxes and hold harmless arrangements involving the
redistribution of Medicaid payments.

Hold harmless arrangements, as defined in the Medicaid statute, are arrangements
in which the State or another unit of government imposing the tax provides (directly
or indirectly) for any payment, offset, or waiver that guarantees to hold taxpayers



harmless for any portion of the costs of the tax. The statute prohibits these

arrangements.

Recently, we have been approached by several states with questions about

complying with this provision of law, and we have also learned of states that may

have existing arrangements or are considering establishing them, particularly with

respect to states establishing or renewing Medicaid managed care state directed

payments.

The informational bulletin reiterates the federal requirements concerning hold

harmless arrangements with respect to health care-related taxes. We hope that this

guidance provides additional clarity to states, and we also encourage them to raise

any questions or concerns they may have about the permissibility of health care-

related taxes to CMS as early in the process as possible, to avoid any issues.

Regarding your question about which states may have these types of arrangements,

there are 3 states that CMS understands may have impermissible hold harmless

arrangements, and 1 state we wanted to mention as an example of where we were

able to intervene early in the process of establishing what may have been an

impermissible hold harmless arrangement.

Starting with the 3 states that may have these arrangements:

o0 Texas:
Texas has in place what is known as the Local Provider Payment Fund
or LPPF. Based on information obtained by CMS, including limited
information provided by the state and publicly available third-party
materials, the LPPF arrangements used by some localities in Texas
appear to include hold harmless arrangements because the localities
impose a tax and the state directly or indirectly provides for payments
that guarantee to hold the taxpayers harmless for all or any portion of
the tax amount. If our understanding of those LPPF arrangements is
correct, they constitute hold harmless arrangements that are
prohibited under the Medicaid statute and CMS regulations. [this
language is pulled from the publicly available November 2021 letter to
the State; page 5 includes additional detail regarding our
understanding of the arrangement]
CMS has communicated these concerns to the state and, when we
recently approved Texas&€™ state directed payments, we included in
our approval letter that approval of the state directed payments does
not constitute any specific Medicaid financing mechanism used to
support the non-federal share of the provider payment arrangement.
We also clarified that we reserve the authority to enforce
requirements, including by initiating separate deferrals and/or
disallowances of federal financial participation.
As you may be aware, the HHS OIG announced in November 2021
that it is examining statesd€™ use of LPPFs as the state share of
Medicaid payments, and that it expects to issue a report in FY 2023
that indicates whether the LPPFs the state agency used were
permissible.
(b)(5) (b)(3)
o Flori

Similarly, Florida has in place an LPPF that we also understand
includes hold harmless arrangements. [the attached FMR engagement
letter includes additional detail regarding our understanding of the
arrangement]
In Floridad€™s case, we were working with the state for some time in
an effort to address the concerns, but have been unable to resolve



them. Like Texas, we communicated our concerns to the state and,
when we recently approved Floridad€™s state directed payments, we
provided the same information as was included in the letter to
Texasé€ "that the approval does not constitute approval of the
Medicaid financing mechanism, and that we reserve the authority to
enforce requirements.
In late February, we sent a letter to Florida initiating a Financial
Management Review (FMR) to examine the state Medicaid
agencya€™s compliance with federal requirements over the next
several months.
o Missouri:

Lastly, Missouri has a longstanding arrangement called the Federal
Reimbursement Allowance tax program that appears to include a hold
harmless arrangement, and in 2020, CMS engaged the state about its
concerns. Also in 2020, the then CMCS Director sent a letter to the
state describing our concerns and memorializing a conversation with
state Medicaid agency leadership who at that time committed to
ending the hold harmless arrangement by X timeframe.
While the state has not done that, state leadership has been willing to
respond to CMS&€™ questions. In late February, we also sent a letter
to Missouria€’but, based on our ability to obtain more information
from Missouri, we have initiated a focused review of Missouria€™s
program expenditures reported to CMS on the Form CMS-64, rather
than an FMR. [the attached CMS-64 review letter includes some
additional information]

With respect to the state | mentioned where we were successful in intervening early:

o Louisiana:

In X month and year, we received information that suggested
Louisianad€™s legislature was developing what would have been a
hold harmless arrangement as part of the financing mechanism for its
state directed payment program. We engaged the state about those
issues, worked with the state on alternatives that would comply with
federal law, and ultimately the state withdrew the state directed
payment proposal it had submitted and submitted a modified
proposal.

We are hopeful that the guidance we issued will further promote our efforts to work

with states and get ahead of these issues as we did in Louisiana.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 2:37 PM

To: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)



<Beverly.Boston@cms.hhs.gov>
Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi Gayle,

A call sounds right to me. Please also include Jeremy, Amber, and Charlie in the
discussion. For awareness, tomorrow, FMG is planning to issue a letter to Florida and a
question set to Missouri on this issue. Both states appear to have concerning arrangements
in place and the letter/question set tomorrow are part of our work to address the
arrangements. Let me know if you have any questions in the interim.

Thanks,

Rory

From: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 1:57 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>

Subject: E&C Majority Inquiry - Hold Harmless

Hi Rory,

After Fridaya€™s hold harmless CIB went out, we received an inquiry from House E&C
majority staff asking for more information&€”in particular, about the language from the list
serv notice indicating &€cerecently, CMS became aware that some health care-related tax
programs appear to involve agreements among providers to redistribute their Medicaid
payments to hold taxpayers harmless for the cost of the tax.4€

Specifically, the staff would like to know about the instances CMS has found, and the steps
the agency is taking to address those agreements.

| imagine it will be most efficient to have a quick call to discuss actions to date, anticipated
upcoming actions, and next steps for responding to the Hilla€"does that work for you? Are
there others who should be included?



Thanks,

Gayle

Gayle Mauser
(she/her)

Low Income Programs Analysis Group
Office of Legislation
Centers for Medicare & Medicaid Services (CMS)

Cell Phon
(b)(6)



From: "Mauser, Gayle (CMS/OL)" <Gayle.Mauser@cms.hhs.gov>

Sent: 3/13/2023 4:04:35 PM +0000

To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>; "Silanskis, Jeremy
(CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>; "Maccarroll, Amber
(CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Boston, Beverly
(CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>

CC: "Kirchgraber, Kate (CMS/OL)" <Kate.Kirchgraber@cms.hhs.gov>; "Wiley,
Evelyn (CMS/CMCS)" <Evelyn.Wiley@cms.hhs.gov>
Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Hi all, in addition to the follow-up we owe E&C majority staff, Rep. Al Green’s (D-TX) office
has inquired about the guidance and how it relates specifically to Texas. We would like to

schedule a call between Rory and Rep. Green'’s office (it will be his Chief of Staff, but it is

possible Rep. Green also joins). We’'ll provide draft Texas-specific talking points that build

on the information provided below closer to the meeting.

In the interim,  Evelyn , can you help us set up the following? If you can offer FMG
availability, we will do our best to work around your schedules.

30 minutes to prep for the Al Green call, ideally in the couple of days prior to the
actual briefing
A few 30-minute holds that we can offer Rep. Green'’s office for the week of 3/27

Thanks!

Gayle

From: Mauser, Gayle (CMS/OL)

Sent: Friday, March 10, 2023 2:00 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)
<Beverly.Boston@cms.hhs.gov>

Cc: Kirchgraber, Kate (CMS/OL) <Kate.Kirchgraber@cms.hhs.gov>; Wiley, Evelyn
(CMS/CMCS) <Evelyn.Wiley@cms.hhs.gov>

Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi again FMG team,

We are following up on our prior discussion regarding the hold harmless question we
received from E&C majority on what states have impermissible arrangements. Attention has
been pulled away from this topic for a bit, but we expect that there will be renewed interest
soon (and we've started to get some questions from a Texas member as well).



Below are draft talking points for a call with E&C majority, which include a few internal
notes and a couple placeholders | am hoping you all can help fill in.

Rory, after FMG reviews these, | believe you were also going to run them by CMCS
leadership. Looping Evelyn here to see if we can also hold some windows on your calendar
to offer to Committee staff for this discussion — perhaps we aim for times within the next
couple weeks? Committee staff haven’t pinged us again yet, but we will let you know if they
do.

Thanks,

Gayle

DRAFT Talking Points for E&C Majority Staff Call — Hold Harmless Guidance

As you know, on February 17, 2023, CMS issued a Medicaid informational bulletin
regarding health care-related taxes and hold harmless arrangements involving the
redistribution of Medicaid payments.
Hold harmless arrangements, as defined in the Medicaid statute, are arrangements
in which the State or another unit of government imposing the tax provides (directly
or indirectly) for any payment, offset, or waiver that guarantees to hold taxpayers
harmless for any portion of the costs of the tax. The statute prohibits these
arrangements.
Recently, we have been approached by several states with questions about
complying with this provision of law, and we have also learned of states that may
have existing arrangements or are considering establishing them, particularly with
respect to states establishing or renewing Medicaid managed care state directed
payments.
The informational bulletin reiterates the federal requirements concerning hold
harmless arrangements with respect to health care-related taxes. We hope that this
guidance provides additional clarity to states, and we also encourage them to raise
any questions or concerns they may have about the permissibility of health care-
related taxes to CMS as early in the process as possible, to avoid any issues.
Regarding your question about which states may have these types of arrangements,
there are 3 states that CMS understands may have impermissible hold harmless
arrangements, and 1 state we wanted to mention as an example of where we were
able to intervene early in the process of establishing what may have been an
impermissible hold harmless arrangement.
Starting with the 3 states that may have these arrangements:
o Texas:
Texas has in place what is known as the Local Provider Payment Fund
or LPPF. Based on information obtained by CMS, including limited
information provided by the state and publicly available third-party
materials, the LPPF arrangements used by some localities in Texas



appear to include hold harmless arrangements because the localities
impose a tax and the state directly or indirectly provides for payments
that guarantee to hold the taxpayers harmless for all or any portion of
the tax amount. If our understanding of those LPPF arrangements is
correct, they constitute hold harmless arrangements that are

prohibited under the Medicaid statute and CMS regulations. [this
language is pulled from the publicly available November 2021 letter to
the State; page 5 includes additional detail regarding our

understanding of the arrangement]

CMS has communicated these concerns to the state and, when we
recently approved Texas’ state directed payments, we included in our
approval letter that approval of the state directed payments does not
constitute any specific Medicaid financing mechanism used to support
the non-federal share of the provider payment arrangement. We also
clarified that we reserve the authority to enforce requirements,

including by initiating separate deferrals and/or disallowances of

federal financial participation.

As you may be aware, the HHS OIG announced in November 2021
that it is examining states’ use of LPPFs as the state share of Medicaid
payments, and that it expects to issue a report in FY 2023 that

indicates whether the LPPFs the state agency used were permissible.

(b)(5)

o Flo
Similarly, Florida has in place an LPPF that we also understand
includes hold harmless arrangements. [the attached FMR engagement
letter includes additional detail regarding our understanding of the
arrangement]
In Florida’s case, we were working with the state for some time in an
effort to address the concerns, but have been unable to resolve them.
Like Texas, we communicated our concerns to the state and, when we
recently approved Florida’s state directed payments, we provided the
same information as was included in the letter to Texas—that the
approval does not constitute approval of the Medicaid financing
mechanism, and that we reserve the authority to enforce
requirements.
In late February, we sent a letter to Florida initiating a Financial
Management Review (FMR) to examine the state Medicaid agency’s
compliance with federal requirements over the next several months.

0 Missouri:
Lastly, Missouri has a longstanding arrangement called the Federal
Reimbursement Allowance tax program that appears to include a hold
harmless arrangement, and in 2020, CMS engaged the state about its
concerns. Also in 2020, the then CMCS Director sent a letter to the
state describing our concerns and memorializing a conversation with
state Medicaid agency leadership who at that time committed to
ending the hold harmless arrangement by X timeframe.
While the state has not done that, state leadership has been willing to
respond to CMS’ questions. In late February, we also sent a letter to
Missouri—but, based on our ability to obtain more information from
Missouri, we have initiated a focused review of Missouri’s program
expenditures reported to CMS on the Form CMS-64, rather than an



FMR. [the attached CMS-64 review letter includes some additional
information]

With respect to the state | mentioned where we were successful in intervening early:

0 Louisiana:

In X month and year, we received information that suggested
Louisiana’s legislature was developing what would have been a hold
harmless arrangement as part of the financing mechanism for its state
directed payment program. We engaged the state about those issues,
worked with the state on alternatives that would comply with federal
law, and ultimately the state withdrew the state directed payment
proposal it had submitted and submitted a modified proposal.

We are hopeful that the guidance we issued will further promote our efforts to work

with states and get ahead of these issues as we did in Louisiana.

From: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >

Sent: Tuesday, February 21, 2023 2:37 PM

To: Mauser, Gayle (CMS/OL) <  Gayle.Mauser@cms.hhs.gov >

Cc: Costello, Anne Marie (CMS/CMCS) < AnneMarie.Costello@cms.hhs.gov _ >; Briskin, Perrie
(CMS/CMCS) < Perrie.Briskin@cms.hhs.gov _>; Kirchgraber, Kate (CMS/OL)
< Kate.Kirchgraber@cms.hhs.gov ___>; Silanskis, Jeremy (CMS/CMCS)

< Jeremy.Silanskis@cms.hhs.gov___>; Maccarroll, Amber (CMS/CMCS)

< Amber.MacCarroll@cms.hhs.gov___>; Arnold, Charlie (CMS/CMCS)

< Charlie.Arnold@cms.hhs.gov __>; Boston, Beverly (CMS/CMCS)

< Beverly.Boston@cms.hhs.gov >

Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi Gayle,

A call sounds right to me. Please also include Jeremy, Amber, and Charlie in the
discussion. For awareness, tomorrow, FMG is planning to issue a letter to Florida and a
guestion set to Missouri on this issue. Both states appear to have concerning arrangements
in place and the letter/question set tomorrow are part of our work to address the
arrangements. Let me know if you have any questions in the interim.

Thanks,

Rory

From: Mauser, Gayle (CMS/OL) <  Gayle.Mauser@cms.hhs.gov__ >

Sent: Tuesday, February 21, 2023 1:57 PM

To: Howe, Rory (CMS/CMCS) < Rory.Howe@cms.hhs.gov >

Cc: Costello, Anne Marie (CMS/CMCS) < AnneMarie.Costello@cms.hhs.gov  >; Briskin, Perrie




John Giles, MPA

Director, Division of Managed Care Policy
Disabled and Elderly Health Programs Group
Center for Medicaid and CHIP Services
Centers for Medicare and Medicaid Services
Department of Health and Human Services
Phone: 410-786-5545

E-mail: John.Gilesl@cms.hhs.gov

From: Burke, Sherry Lynn (HHS/OGC) < SherryLynn.Burke@hhs.gov >

Sent: Thursday, April 27, 2023 4:55 PM

To: Giles, John (CMS/CMCS) < John.Gilesl@cms.hhs.gov__>; Burns, Amanda Paige (CMS/CMCS)

< AmandaPaige.Burns@cms.hhs.gov___>; Gentile, Amy (CMS/CMCS) < Amy.Gentile@cms.hhs.gov  >; Snyder, Laura
(CMS/CMCS) < Laura.Snyderl@cms.hhs.gov >

Cc: Kosin, Donald (HHS/OGC) <  Donald.Kosin@HHS.GOV__ >

Subject: FW: [FR] Public Inspection Documents from Centers for Medicare & Medicaid Services

Congrats on the NPRM going out.

From: Federal Register Subscriptions < subscriptions@mail.federalregister.gov >
Sent: Thursday, April 27, 2023 4:17 PM

To: Burke, Sherry Lynn (HHS/OGC) < SherryLynn.Burke@hhs.gov >

Subject:  [FR] Public Inspection Documents from Centers for Medicare & Medicaid Services




subscription results for Thursday, April 27th, 2023 2 matching public inspection documents
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& Medicaid Services
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