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Dear Mr. Richardson:

The Centers for Medicare & Medicaid Services (CMS) is providing this letter to reiterate
concerns regarding the State of Missouri’s Federal Reimbursement Allowance (FRA) hospital
tax program and to encourage the state to take immediate action to ensure its FRA tax
arrangement meets federal requirements. As currently structured, the state’s FRA tax program
appears to include a prohibited “hold harmless” arrangement that involves hospitals pooling
Medicaid payments and redistributing those Medicaid payments across its hospitals so that FRA-
taxpaying hospitals are not financially harmed by the FRA tax. It appears that the redistributed
Medicaid payments typically benefit hospitals that serve low percentages of Medicaid
beneficiaries or no Medicaid beneficiaries at all. In some cases, this means that federal Medicaid
dollars are being used to pay the FRA tax bill for hospitals that do not participate in the Medicaid
program.

CMS recognizes the importance of FRA tax revenue to Missouri’s Medicaid program. Since
2020, CMS has regularly offered technical assistance to the state and provided multiple
opportunities to make practical modifications to its FRA tax arrangement so that the state could
continue collecting its FRA tax without a reduction in federal funds. Essentially, the state could
ensure compliance by working with its providers and/or legislature to stop the redistribution of
approximately $55 million in annual Medicaid payments, which are redistributed from hospitals
that serve a high percentage of Medicaid patients to hospitals with a low percentage of (or no)
Medicaid patients. CMS remains hopeful that the state will take appropriate administrative
and/or legislative action to modify its FRA tax program to ensure compliance with federal
requirements, and therefore, avoid CMS recovery of federal funds associated with the FRA tax.
If the state desires, CMS stands ready to partner with the state through rapid technical assistance
to remedy the impermissible tax arrangement. Should the state not take appropriate action to
ensure its FRA tax complies with federal statute and regulations, CMS intends to initiate a
disallowance of federal financial participation as required by section 1903(w)(1)(A)(iii) of the
Social Security Act. CMS intends to take this action no earlier than 60 days following issuance
of this letter.

As currently structured, the tax appears to contain a hold harmless arrangement, which would
violate section 1903(w)(1)(A)(iii) and 1903(w)(4) of the Act and implementing regulations in 42
C.F.R. § 433.68(b)(3) and (f). CMS understands the state’s FRA tax program to operate as
follows. Missouri imposes a tax on net patient revenues separately on inpatient and outpatient
hospital services. These revenues provide the state with the source of funding for the non-federal
share of Medicaid payments for hospital services and increased managed care capitation rates
that support increased payments to hospitals. A voluntary FRA pool program operated by the
Missouri Hospital Association (MHA) then appears to redistribute Medicaid payments among
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the participating hospitals using a formula that ensures hospitals paying more in tax than they
receive in Medicaid payments are not harmed by the tax. Such an arrangement appears to ensure
that participating hospitals are held harmless for all or a portion of their FRA tax, which would
violate section 1903(w)(4) of the Act and implementing regulations in 42 C.F.R. § 433.68(f)(3).

In a document entitled, “Rapid Response Review- Assessment of Missouri Medicaid Program”
issued by the Missouri Department of Social Services on February 11, 2019, there is a flowchart
entitled “Exhibit 12: Missouri Hospital Association FRA Funding Pool.” According to the flow
chart, providers that receive more in Medicaid payments funded by the FRA than the provider
pays in tax transfer some of the provider’s FRA-funded Medicaid payments to the pool operated
by the MHA. If a provider receives less in Medicaid payments funded by the FRA than it pays in
tax, the provider receives a payment from the pool consisting of amounts from the pooled
Medicaid payments from other providers. The goal is to “net out the FRA paid with the
payments received” or, in other words, to guarantee that no taxpayer is financially harmed by the
cost of the tax.

CMS is also aware of multiple documents previously publicly available on MHA’s website that
describe the hold harmless arrangement relating to the FRA tax program that appears to occur
through pooling and redistribution. For example, the MHA described the pooling arrangement
and indicated that it ““...redistributes some FRA-funded payments so that participants in the FRA
pooling arrangement are not financially harmed by the FRA program. By insulating pool
participants against financial loss, the pooling arrangement enables industry concurrence with the
state’s use of provider taxes, which generates more funding than likely would be possible under
alternative scenarios.” !

Section 1903(w)(4) of the Act describes what constitutes a hold harmless arrangement.
Specifically, section 1903(w)(4)(C)(i) provides that a hold harmless provision exists where “[t]he
State or other unit of government imposing the tax provides (directly or indirectly) for any
payment, offset, or waiver that guarantees to hold taxpayers harmless for any portion of the costs
of the tax.” Implementing regulations at 42 C.F.R. § 433.68(f)(3) specify that a hold harmless
arrangement exists where “[t]he State (or other unit of government) imposing the tax provides
for any direct or indirect payment, offset, or waiver such that the provision of the payment,
offset, or waiver directly or indirectly guarantees to hold taxpayers harmless for all or any
portion of the tax amount” (emphasis added). In the preamble to the 2008 final rule amending the
above-referenced regulation, CMS wrote that “[a] direct guarantee will be found when a State
payment is made available to a taxpayer or a party related to the taxpayer with the reasonable
expectation that the payment would result in the taxpayer being held harmless for any part of the
tax (through direct or indirect payments).”?

The word “indirect” in the regulation, highlighted in the excerpt above, makes clear that the state
or other unit of government imposing the tax itself need not be involved in the actual
redistribution of Medicaid payments for the purpose of making taxpayers whole for the
arrangement to qualify as a hold harmless. It is possible for a state to indirectly provide a
payment within the meaning of section 1903(w)(4)(C)(i) of the Act that guarantees to hold
taxpayers harmless for any portion of the costs of the tax, if some or all of the taxpayers receive

! https://web.mhanet.com/media-library/missouris-hospital-provider-tax-pooling-arrangement/
273 Federal Register 9685, 9694-95 (Feb. 22, 2008)
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those payments at issue through an intermediary (for example, a hospital association or similar
provider affiliated organization) rather than directly from the state or its contracted managed care
plan. As CMS further explained in preamble to the 2008 final rule, we used the term “reasonable
expectation” because “state laws were rarely overt in requiring that state payments be used to
hold taxpayers harmless.”? In the preamble, CMS also gave an example of state laws providing
grants to nursing home residents who experienced increased charges as a result of nursing
facility bed taxes; even though no state law typically required residents to use the grant funds to
pay the increased nursing home fees, these direct state payments to nursing home residents
indirectly held the nursing facilities harmless for their health care-related tax costs because of the
reasonable expectation that their residents would use the state payments to repay the nursing
facilities for all or a portion of their tax costs.*

It remains true that hold harmless arrangements typically are not overtly established through
state law but can be based instead on reasonable expectations that certain actions will take place
among participating entities that will result in taxpayers being held harmless for all or a portion
of their health care-related tax costs. In these hold harmless arrangements, including what
appears to be the case with Missouri’s FRA tax program, agreements exist among providers
(explicit or implicit in nature) such that providers that furnish a relatively high percentage of
Medicaid covered services redistribute a portion of their Medicaid payments to providers with
relatively low (or no) Medicaid service percentage. This may include the redistribution of
Medicaid payments to providers that serve no Medicaid beneficiaries.

To date, Missouri has been unable to provide assurance that there is not an arrangement to
redistribute Medicaid payments to hold taxpayers harmless for the cost of the FRA tax. Instead,
the state has continued to assert that the Missouri Partnership Plan (MPP) signed in 2008 by
Missouri and CMS authorizes the hold harmless arrangement that appears to exist relating to the
FRA program. This assertion does not take into account that CMS has obtained more
information about the FRA pooling and redistribution arrangement since 2008, that the state’s
FRA tax program may have changed significantly since that time, and that the MPP did not
authorize (and could not have authorized) the state to collect revenue for a health care-related tax
program that includes a hold harmless arrangement without a reduction to the state’s Medicaid
expenditures as required by section 1903(w)(1)(A)(ii1) of the Act.

Further, CMS has provided the state clear, repeated notice of its concerns regarding the apparent
hold harmless arrangement, including in July 20, 2020, and July 15, 2022 letters to the state and
additional email and verbal communication. As discussed in these letters, CMS understood that
the state would ensure that the pooling arrangement would end for contract rating periods after
June 30, 2021 and that all hospital payments would be financed and paid in accordance with all
applicable federal requirements. However, based on various recent communications between
CMS and the state, it appears the state does not intend to ensure that the FRA pooling
arrangement has ended consistent with CMS’s understanding articulated in the July 20, 2020
letter.

As indicated in our July 15, 2022 letter, CMS is committed to ensuring the non-federal share of
Medicaid expenditures complies with all applicable federal requirements, including section

373 Federal Register 9694
‘Id.
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1903(w)(4) of the Act and federal regulations at 42 C.F.R. § 433.68(f)(3). In that July 15, 2022
letter and prior communication with the state including a July 20, 2020 letter, CMS reiterated
concerns that CMS the state’s FRA tax program appeared to contain a hold harmless
arrangement, which would violate section 1903(w)(4) of the Act and implementing regulations

in 42 C.F.R. § 433.68(f)(3). The July 2022 letter also indicated that CMS intended to conduct a
focused review of Missouri’s FRA program related to expenditures reported to CMS on the Form
CMS-64, the results of which are described in this letter.

CMS initiated this review in February 2023, obtained additional information from the state, and
asked follow-up questions relating to the state’s August 25, 2022 reply letter to CMS’s July 2022
letter. While CMS appreciates the state’s August 25, 2022 response to our July 15, 2022 letter
and additional information provided on March 10, 2023 and March 21, 2023, CMS remains
concerned that Missouri’s FRA program does not appear to meet federal requirements. Further,
the state did not provide certain requested information on provider pooling and redistributions
that are integral to the state’s FRA program. Section 1902(a)(6) of the Act, 45 C.F.R. § 75.364,
42 C.F.R. § 433.74 include requirements related to CMS’s authority to request records and
documentation related to the Medicaid program. In particular, 42 C.F.R. § 433.74(a) requires that
states, “must also provide any additional information requested by the Secretary related to any . .
. taxes imposed on . . . health care providers,” and the “States' reports must present a complete,
accurate, and full disclosure of all of their donation and tax programs and expenditures.” 42
C.F.R. § 433.74(d) specifies that a failure to comply with reporting requirements may result in a
deferral or disallowance of federal financial participation.

CMS takes its responsibility for financial oversight of the Medicaid program seriously to ensure
its long-term health and financial stability. CMS remains committed to ensuring that the non-
federal share of Medicaid expenditures comply with all applicable federal requirements,
including those related to health care-related taxes in section 1903(w)(4) of the Act and federal
regulations at 42 C.F.R. § 433.68(f)(3). If the FRA-related hold harmless arrangements described
above no longer exist or if Missouri has initiated action to end those arrangements, such as
informing providers to cease the pooling and redistribution of Medicaid payments, please
provide a detailed description of any actions taken by the state and/or participating hospitals to
this end.

As noted above, should the state not take appropriate action to ensure its FRA tax complies with
federal statute and regulations, CMS intends to initiate a disallowance of federal financial
participation as required by section 1903(w)(1)(A)(iii) of the Act. CMS intends to take this
action no earlier than 60 days following issuance of this letter.

CMS remains committed to providing additional technical assistance on this issue and is available
to continue discussions with Missouri to ensure its sources of non-federal share meet all applicable
federal requirements, and if possible, avoid a recovery of FFP by ensuring state’s tax meets federal
requirements.

Should you require further details or have any questions regarding this matter, please contact
XXXX@cms.hhs.gov.
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Sincerely,



Timeline on Key Missouri/Texas/Tax Activity from 2002-2021

2002 - CMS and Missouri sign a 2002 agreement Missouri called the “Missouri Partnership
Plan” (MPP), which references the pooling/redistribution arrangement and indicates that CMS
will approve the state’s tax waiver submissions if “there is no explicit hold harmless in state law,
regulation, or policy.”

2003 — HHS OIG releases an audit report on Missouri’s FRA tax program, and the pooling
arrangement is directly addressed. The report highlights a concern that the pooling results in
Medicaid payments not being used for statutory purposes, but asserts that the OIG is not making
a recommendation on the hold harmless provision because there are no regulations precluding
the pooling arrangement.

2007 - HHS OIG audit releases an audit of Missouri’s FRA tax that does not address the pooling
arrangement. However, it includes findings that the state’s FRA tax in 2004 was impermissible
for non-hold harmless related reasons and because the state appeared to violate the terms of the
MPP. CMS has not yet closed out the audit findings.

February 22, 2008 - CMS Publishes Final Rule on Health Care-Related Taxes — Asserting that
state laws are rarely overt in requiring that state payments be used to hold taxpayers harmless,
CMS clarified the hold harmless definition by stating that “a direct guarantee will be found when
a state payment is made available to a taxpayer or a party related to the taxpayer with the
reasonable expectation that the payment would result in the taxpayer being held harmless for
any part of the tax (through direct or indirect payments).” This clarification was in response to
an unfavorable DAB decision on CMS disallowances in five states that provided grants to
nursing home residents who experienced increased charges as a result of nursing facility bed
taxes, with an expectation that the residents would use the grant funds to pay the facility for the
increased nursing home tax cost holding the nursing facilities harmless. (See Attachment A)

2008 - CMS and Missouri re-sign the MPP.

September 2008 - The Provider Review Board (PRRB) issued a decision on whether Missouri
payments redistributed through the pooling were treated properly by hospitals for Medicare cost
reporting and payment purposes. Notably, the decision stated, “In December 2002, CMS
ultimately concluded after a lengthy review and discussions with the State of Missouri that the
FRA tax did not violate the hold-harmless provisions of 42 C.F.R. §433.68(f).” (See Attachment
B)

2009 - The Administrator issued a decision reversing the September 2008 PRRB decision and
correcting the record that, ““...while not having a conclusive bearing on this case, it would not be
accurate to state...that CMS concluded that the [Missouri pooling] arrangement did not violate
the Medicaid hold harmless rule.” (See Attachment C)

2010 and 2011 — US district and circuit court decisions uphold the 2009 Administrator ruling.
The rulings discuss some specifics of the pooling arrangement (including calling the hospital
plaintiff’s suggestion that there is no consequential relationship between the state FRA tax it
pays and the pooling “disingenuous”). However, the rulings only address the issue as it relates to



Medicare cost reporting (for Medicare payment purposes) and not compliance with Medicaid
hold harmless provisions at 1903(w) and implementing regulations.

August 7, 2018 - HHS DAB upholds September 1, 2016 CMS disallowance of impermissible
financing arrangements in Dallas and Tarrant counties in Texas. Soon after, the state and CMS
begin to discuss corrective action to replace impermissible financing arrangements.

October 16, 2018 - CMS asks Texas for information on replacement financing arrangements in
Dallas and Tarrant County, and including specific questions asking about possible agreements
between private parties relating to the Local Provider Participation Funds (LPPFs). (See CMS
questions in Attachment D)

November 2018 — The HHS OIG audit releases an audit of seven states’ tax programs, including
Missouri. Although the tax generally covers the hold harmless provisions, there is no mention of
the Missouri pooling arrangement. Internal comments from FMG to the OIG (through OL) on
the draft report do not include anything about the Missouri pooling arrangement. Although the
report includes general mentions of the direct hold harmless provision (which is at issue with
redistributions), the report and recommendation to CMS focus mostly on the 6% indirect hold
harmless threshold.

November 19, 2018 — Texas indicates that the replacement financing in Dallas and Tarrant
counties will come from LPPFs, which are derived from taxes on hospitals imposed by Dallas
and Tarrant counties. Additionally, the state confirms that it is exploring similar models across
the state. Finally, the state provides assurances that there are no agreements in place among the
hospitals, the state, and counties. (See State responses in Attachment D — note key response
highlighted in yellow)

December 20, 2018 - CMS sends letter to Texas stating that the LPPF in Dallas and Tarrant
Counties appear, based on information provided by the state, to be broad-based, uniform, and
lack a hold harmless. CMS also indicates that it may enforce compliance if CMS later discovers
the arrangements are out of compliance with tax requirements. (See Attachment E — 2"

paragraph)

December 27, 2018 - CMS receives answers from seventeen additional counties and hospital
districts concerning LPPFs. The answers again indicate no agreements exist among participants.

April 10, 2019 — Barbara Eyman exchanges emails with Kristin Fan, then FMG Director, in
which Barbara recaps a March 2019 conversation between she and Kristin. Kristin indicated that
the discussion was raised as an informal inquiry and hypothetical and that Barbara did not
represent that she was acting as a representative for a particular state or states. This conversation
did not represent formal Agency guidance or action on the topic and did not relate to a state
proposal before CMS or a specific CMS review. Additionally, it pre-dated CMS’s discussion of
the Texas and Missouri arrangements with OGC and CMCS/CMS leadership, which were the
first time the agency had reviewed the MO/TX arrangements closely from the Medicaid
perspective following the 2008 tax rule.



April 16, 2019 — OACT and FMG meet to discuss OACT concerns with Missouri’s managed
care proposal to extend gray area payments. The proposal is funded in part using the FRA tax
and OACT expressed concerns that it identified a contract between the plans and the hospital
association detailing that the payments are, in part, designed to repay the hospital tax.

May 3. 2019 - CMS discovers through independent research the existence of agreements that
detail pooling arrangements among providers designed to hold taxpayers harmless. (See
Attachment F — p. 14-17 — hold harmless arrangement explicitly described on p.17)

May 21, 2019 — CMS sends an email to Texas pointing to the third-party PowerPoint detailing
the redistribution arrangement and communicating that “CMS is concerned that this arrangement
is designed to hold all hospitals harmless from the cost of the tax in contravention to 42 CFR
433.68 (f).” (See Attachment G — Question #1)

June 28, 2019
e Texas submitted SPA 19-0020 to make Medicaid Direct GME payments to privately
owned and operated teaching hospitals. To qualify for payments under the SPA, a
provider must execute an undefined agreement with the state.
e (CMS also sends questions to Texas regarding concerns about the possible redistribution
arrangements and other LPPF concerns.

August 2, 2019 — In response to CMCS leadership expressing concerns that the FRA tax program
contains a hold harmless arrangement. Missouri sends a letter to CMS articulating why it does
not believe the FRA pooling arrangement constitutes a prohibited hold harmless arrangement.

August 20, 2019 - Texas confirms that it is aware of pooling arrangements, but does not provide
requested detail on the arrangements. Additionally, it inaccurately suggests that CMS verbally
approved the pooling arrangements. FMG is not aware of any verbal communication with Texas
regarding the arrangement (Texas might have been referring to the Barbara Eyman email, though
Barbara did not indicate she was representing Texas and it was not raised in the context of a
particular state proposal or CMS review of health care-related taxes) (See Attachment G —
Question and Response #1)

August 23, 2019 — At the request of CMCS and with all available document and background on
the Missouri arrangement to FMG at the time (the MPP, PRB hearings, 2008 rule, 8/2/19 letter
from MO, etc.), OGC provides a memo to FMG reaffirming OGC’s support of its recent,
informal read that the Missouri pooling arrangement, if confirmed, is a violation of the hold
harmless provisions. (See Attachment H)

March 2020 — After obtaining CMS Administrator concurrence with CMCS’s analysis that the
Texas LPPF program appears to contain a hold harmless arrangement, OA schedules time with
senior Texas officials to communicate the concerns and indicate that CMS may soon initiate
compliance enforcement action. The call, however, does not occur due to the emerging COVID-
19 Public Health Emergency.



July 29, 2020 - CMS sends the State of Missouri a letter reiterating CMCS’s hold harmless
concerns communicated in 2019 and documenting a commitment from the State of Missouri on a
call held on July 19, 2020 in which the State had committed to end the pooling of managed care
payments by June 30, 2021. (See Attachment I)

August 24, 2020 — CMCS sends talking points to the Administrator to prepare for an August 25,
2020 call between OA and Texas that relates to the proposed Medicaid Fiscal Accountability
Rule (MFAR). The talking points clearly communicate to Texas CMS’s concerns that the LPPF
appears to contain a hold harmless arrangement and that CMS’s analysis would stand whether or
not MFAR would have been finalized. It is unclear if the August 25, 2020 call occurred or what
was conveyed to the state.

December 2020/January 2021 — OA agrees to send a letter to Texas reiterating CMS’ concerns
that the LPPF tax program including a hold harmless arrangement and urging Texas to take any
necessary legislative action to end the hold harmless arrangements. The draft letter also
indicated that CMS intended to initiate deferrals for the quarter ended March 31, 2021. OA
initially agreed to send the letter to Texas, but ultimately, chose not to release the letter prior to
the Administration change.




Attachment A — 2008 Final Tax Rule - 73 Federal Register 9685, 9694-95 (Feb. 22, 2008)

Section 1903(w)(4)(C)(i) provides that a hold harmless provision exists where “[t]he State or other unit
of government imposing the tax provides (directly or indirectly) for any payment, offset, or waiver that
guarantees to hold taxpayers harmless for any portion of the costs of the tax.” Implementing regulations
at 42 C.F.R. § 433.68(f)(3) specify that a hold harmless arrangement exists where “[t]he State (or other
unit of government) imposing the tax provides for any direct or indirect payment, offset, or waiver such
that the provision of the payment, offset, or waiver directly or indirectly guarantees to hold taxpayers
harmless for all or any portion of the tax amount” (emphasis added).

In the preamble to the 2008 final rule amending the above-referenced regulation, CMS wrote that “[a]
direct guarantee will be found when a State payment is made available to a taxpayer or a party related
to the taxpayer with the reasonable expectation that the payment would result in the taxpayer being
held harmless for any part of the tax (through direct or indirect payments).” The word “indirect” in the
regulation, highlighted in the excerpt above, makes clear that the state or other unit of government
imposing the tax itself need not be involved in the actual redistribution of Medicaid payments for the
purpose of making taxpayers whole for the arrangement to qualify as a hold harmless. It is possible for a
state to indirectly provide a payment within the meaning of section 1903(w)(4)(C)(i) of the Act that
guarantees to hold taxpayers harmless for any portion of the costs of the tax, if some or all of the
taxpayers receive those payments at issue through an intermediary (for example, a hospital association
or similar provider affiliated organization) rather than directly from the state or its contracted managed
care plan. As CMS further explained in preamble to the 2008 final rule, we used the term “reasonable
expectation” because “state laws were rarely overt in requiring that state payments be used to hold
taxpayers harmless.”

Excerpt from 2008 Final Rule

Comment: Several commenters stated that the term “reasonable expectation” under the guarantee test
in § 433.68(f)(3) is too broad and/or subjective.

Response: In the preamble to the proposed rule we stated that /A direct guarantee will be found when
a state payment is made available to a taxpayer or a party related to a taxpayer (for example as a
nursing home resident is related to a nursing home), in the reasonable expectation that the payment
would result in the taxpayer being held harmless for any part of the tax’”’ (72 FR 13730). We chose to use
the term reasonable expectation because we recognized that state laws were rarely overt in requiring
that state payments be used to hold taxpayers harmless. For example, state laws providing grants to
nursing home residents who incur increased rates as a result of bed taxes on nursing homes, rarely
required the residents receiving the grants to actually use the money to pay the increased nursing home
fees. Accordingly, arguments have been made that such grants do not actually guarantee to hold the
nursing homes harmless for the tax. We disagree. Because the residents must pay the increased rates
passed on to them as a result of the tax and because the state has made money available to those
residents to pay those increased rates, it is reasonable to expect that the payments going to the nursing
home residents will promptly be sent to the nursing home as resident fee payments. This would result in
a hold harmless for the nursing home. The only way to avoid this conclusion would be for the resident to
leave the facility and/or not pay the rate increase. Therefore, we do not believe the use of the term
reasonable expectation is overly broad or vague.



1.

Texas LPFFs/HCPPPs, etc. Questions

Is the LPPF/HCPPP model being used for multiple of supplemental payments within the
same county/hospital district (e.g., UC, DSRIP, UHRIP, DSH)? If so, are providers
assessed a percentage fee on each type of supplemental payment or is there a maximum
cap that providers may be assessed that covers all supplemental payments received?
Please explain the mechanics of this process.

Dallas County
Funds included in the Dallas County Local Provider Participation Funds, per the

authorizing legislation at Chapters 298A of the Texas Health and Safety Code,
respectively, can be used for a number of specified purposes, including UC, UHRIP, and
other similar waiver payment programs. The LPPF in Dallas cannot be used for DSH or
DSRIP. Providers are assessed based on a uniform percentage of net revenues, with a
statutory maximum of 6 percent. The percentage used for the assessment is set by the
board of the hospital district after a public hearing where the amounts and uses are
discussed. The board does not set separate assessment percentages for different
supplemental payments.

Tarrant County

Per the Local Provider Participation Funds authorizing legislation (Chapters 298 A of the
Texas Health and Safety Code), Tarrant County provider taxes are used to support
uncompensated care payments and UHRIP payments. Funds are not used to support
DSH payments or DSRIP payments.

Private providers are taxed at a uniform rate, not to exceed 6 percent. The tax is broad-
based: all private hospitals within Tarrant County are taxed. The actual rate is
determined by the Board of the Tarrant County Hospital District (TCHD), upon request
by private hospitals.

For the counties in the state that do not have a LPPF/HCPPP established and utilize it,
how many use a financing model similar to the previous Dallas/Tarrant county model?
Will these counties be moving to a LPPF/HCPPP model in the future? If not, will these
counties utilize a different model? If so, how will this model be structured?

Per discussion with CMS, this question will be answered at a later date.

Are these assessments considered property taxes or an assessment on net patient revenues
for hospital services?

Dallas County

The mandatory payments required into the LPPF are an assessment on net patient
revenues from hospital services.

Tarrant County




LPPF taxes are assessed on net patient revenues.

4. Just to confirm, for each LPPF/HCPPP:
a. Are all private hospitals subject to the assessment?

Dallas County

Yes. All nonpublic hospitals located in the district that provide inpatient hospital
services are subject to the assessment.

Tarrant County

Yes. All nonpublic hospitals located in the district that provide inpatient hospital
services are subject to the assessment.

b. Are all private hospitals subject to the assessment at the same rate?
Dallas County
Yes.

Tarrant County

Yes. It is uniform.

c. Do any hospitals pay the assessment but do not receive payments funded by the
assessment?

Dallas County

Yes, hospitals that do not see Medicaid patients (in particular some rehabilitation
hospitals and long term acute care hospitals).

Tarrant County

Yes, the following hospitals pay the assessment but do not receive Medicaid UC
payments. (The assessment is also used to support UHRIP payments, however, we do
not have information as to which hospitals pay the assessment but do not receive
UHRIP payments.)

Baylor Surgical Hospital at Fort Worth

Baylor Emergency Medical Center

Baylor Institute for Rehabilitation at Fort Worth
Baylor Orthopedic and Spine Hospital at Arlington
Cook Children's Northeast Hospital

Healthsouth City View Rehabilitation Hospital



Healthsouth Rehabilitation Hospital of Arlington
Healthsouth Rehabilitation Hospital of Fort Worth
Healthsouth Rehabilitation Hospital of the Mid-Cities
Kindred Hospital - Fort Worth

Kindred Hospital - Mansfield

Kindred Hospital - Tarrant County Arlington
Kindred Hospital - Tarrant County Fort Worth
Methodist Southlake Hospital

Ethicus Hospital DFW LLC

LifeCare Hospitals of Fort Worth

Mesa Springs

Millwood Hospital

Sundance Hospital

Texas General Hospital

Wellbridge Hospital of Fort Worth

Texas Health Harris Methodist Hospital Southlake
Texas Health Heart & Vascular Hospital Arlington
Texas Health Specialty Hospital Fort Worth

Texas Rehabilitation Hospital of Fort Worth
Texas Rehabilitation Hospital of Arlington
USMD Hospital at Arlington

USMD Hospital at Fort Worth

d. Do all hospitals subject to the assessment receive at least the total assessment
amount in the form of Medicaid payments funded by the assessment? If so,
please identify these LPPFs/HCPPPs.

Dallas County

See response to 4(c). Some hospitals subject to the assessment do not receive any
Medicaid payments funded by the assessment. In any event, those hospitals that do
receive payments funded by the assessment do not receive Medicaid payments based



on the amount of the assessment paid. It is certainly possible that a hospital could be
required to pay an assessment in excess of Medicaid payments received.

Tarrant County

No. Some hospitals subject to the assessment do not receive any Medicaid payments
funded by the assessment. In addition, some hospital pay an assessment greater than
the amount received in UC payments.

5. Some LPFFs/HCPPPs appear to have a low number of providers subject to the
assessment, which raises concerns regarding whether the arrangements comport with
section 1903(w)(4) of the Social Security Act and implementing regulations that prohibit
hold harmless arrangements. For example, it appears that Rusk County has an
LPFF/HCPPP in which only one provider is assessed. Please explain how the provider is
not guaranteed to receive its entire assessment back in the form of Medicaid payments.

Per discussion with CMS, this question will be answered at a later date.

6. Are there any agreements, written or otherwise, regarding the LPFF/HCPPP among
providers, counties, the state, and/or any other entities? If so, please identify, describe,
and provide executed copies of the agreements.

Dallas County

The Dallas County Hospital District does not have agreements with providers, counties,
the state, or any other entities regarding the LPPF.

Tarrant County

TCHD does not have any agreements with LPPF hospitals. TCHD Rules governing the
program are attached.

There are no agreements among private providers or other entities regarding the LPPF in
either county.

7. On a quarterly basis, the state certifies on its Form CMS-64 that “the required amount of
state and/or local funds were available and used to match the state’s allowable
expenditures included in this report [the quarterly CMS-64], and such state and/or local
funds were in accordance with all applicable federal requirements for the non-federal
share match of expenditures.” How is the state monitoring these LPFF/HCPPP
arrangements to ensure the state’s share of Medicaid expenditures meets the requirements
of section 1903 of the Social Security Act and that the state’s quarterly certification is
accurate?



HHSC is developing the process for collecting the information from the local
governmental entities that administer provider participation programs to inform reporting
on the CMS-64.11. However, given the limitations of the CMS-64.11 form, HHSC would
welcome the opportunity to talk with CMS about how best to report the required
information when there are multiple governmental entities that use the provider fees for a
variety of authorized purposes, including transferring to HHSC as the non-federal share
of certain Medicaid supplemental programs.

. Is the state reporting LPPF/HCPPP fees on the CMS-64.11 form? If not, please explain.

Please see response to #7 above.



5/21/2019
Questions for Texas on LPPF

1. In a presentation entitled, “The Present and Future of Medicaid” by David Salisbury at the HFMA
Lone Star Summer Institute on August 17, 2017, slide 17 mentions an arrangement known as a
“Community Benefit Payment.” According to the presentation, hospitals that receive more in
reimbursements because of the tax would make such a payment to hospitals that receive less in
reimbursement than they pay because of the tax. The amount of the payment is set at 105
percent of the mandatory payment and the net gain hospital must make the payment within 30
days after the net hospital pays the assessment. CMS is concerned that this arrangement is
designed to hold all hospitals harmless from the cost of the tax in contravention to 42 CFR
433.68 (f). Can the state please inform CMS:

A. Do such “Community Benefit Payments” currently exist?

The state has been told that some sorts of arrangements between private entities exist. The state
seeks no involvement and has not been involved in any such arrangements. The state does not
regulate such private arrangements because it does not have the authority to do so. HHSC is willing
to discuss with CMS what form of monitoring could occur to ensure that local government
involvement in these arrangements does not occur.

In December, HHSC contacted CMS to inform them that there were oral agreements among
private providers. CMS subsequently sent a letter to HHSC stating that the LPPF models as
described appear to be consistent with regulatory requirements. Since that time, the state
has had two conversations with stakeholders to discuss CMS’s position on written
mitigation agreements and one phone call with CMS, which was made at the request of
stakeholders to find out CMS’s position about such written agreements. The purpose of all
the conversations has been to ensure both CMS and the stakeholders that HHSC is
operating transparently.

B. What role does the State of Texas play in facilitating such payments?
The State of Texas plays no role in facilitating such payments.

The State’s only role is in ensuring that intergovernmental transfers from units of government are
not derived from an impermissible tax or donation. HHSC takes this monitoring role seriously. For
example, recently HHSC has been actively monitoring its Medicaid financing program by requiring
providers and governmental units to complete surveys describing their funding arrangements for

participation in supplemental and directed payment programs.

HHSC is in the process of preparing a rule to require LPPFs to report to HHSC mandatory payments
and expenditures from an LPPF fund, as well as other information. The rule proposal will be
published in August. Legislation and forthcoming rules contain serious consequences for entities
that fail to provide necessary information. If a governmental entity operating an LPPF fails to
provide the required quarterly information, HHSC will not accept any transfer of LPPF funds.

C. Ifitis aware of their existence, has the State of Texas sent any guidance to hospitals related
to them? If so, please describe.



HHSC does not have purview to regulate any such agreements between private entities. As
previously mentioned, HHSC is willing to discuss with CMS what form of monitoring could occur
to ensure that local government involvement in these arrangements is not occurring and will not
occur in the future.

D. Regardless of whether the state is aware of the existence of such payments, does the state
have appropriate oversight monitoring mechanisms of its Medicaid financing program in
place that would detect and prohibit such arrangements if they existed?

As previously stated, HHSC does not have purview to regulate any such agreements between private
entities. As previously mentioned, HHSC is willing to discuss with CMS what form of monitoring could
occur to ensure that local government involvement in these arrangements is not occurring and will not
occur in the future.

Moreover, HHSC requests CMS to identify which section of federal law it believes is being violated.
Based on our review, HHSC cannot affirm CMS’s belief that arrangements such as the one described in
the referenced presentation violate federal law. Subsection 433.68(f) sets out three hold harmless tests,
none of which are met. For a hold harmless to occur under a health care related tax, one of the
following three activities must occur:

(f)(1) The State (or other unit of government) imposing the tax provides for a
direct or indirect non-Medicaid payment to those providers or others paying the
tax and the payment amount is positively correlated to either the tax amount or
to the difference between the Medicaid payment and the tax amount. A positive
correlation includes any positive relationship between these variables, even if not
consistent over time.

Here, there is no indication that any unit of government imposing a mandatory payment has provided
for a direct or indirect non-Medicaid payment, the amount of which is positively correlated to the
mandatory payment amount or to the difference between the Medicaid payment and the mandatory
payment amount.

(f)(2) All or any portion of the Medicaid payment to the taxpayer varies based
only on the tax amount, including where Medicaid payment is conditional on
receipt of the tax amount.

No part of the Medicaid payment varies based only on the amount of the mandatory payment.
Consistent with the guidance in the final rule’s preamble, the state’s payment methodology for
Medicaid supplemental payments is designed in a manner that recognizes the volume or nature of the
covered services provided to Medicaid individuals, and is not related to the amount of the mandatory
payment made by the provider (73 Fed. Reg. 9692). In other words, no “portion of the Medicaid
payments made by the state to providers...varies based upon the [mandatory payment]...” (73 Fed. Reg.
9693).

(f)(3) The State (or other unit of government) imposing the tax provides for any
direct or indirect payment, offset, or waiver such that the provision of that
payment, offset, or waiver directly or indirectly guarantees to hold taxpayers
harmless for all or any portion of the tax amount.



There is no indication that the state or the local governments imposing the mandatory payments
provide for any direct or indirect payment, offset, or waiver such that the provision of a payment, offset,
or waiver directly or indirectly guarantees to hold providers harmless for all or any portion of the
mandatory payment amount.

CMS’s guidance in the final rule’s preamble provides, “A direct guarantee will be found when a State
payment is made available to a taxpayer or a party related to the taxpayer with the reasonable
expectation that the payment would result in the taxpayer being held harmless for any part of the tax
(through direct or indirect payments). A direct guarantee does not need to be an explicit promise or
assurance of payment. Instead, the element necessary to constitute a direct guarantee is the provision
for payment by State statute, regulation, or policy (73 Fed. Reg. 9694 (emphasis added); see also 72 Fed.
Reg. 13730). No state statute, regulation, or policy exists that would implicate a guarantee in violation of
42 C.F.R. 433.68(f)(3).

The indirect guarantee portion of the regulation in 42 C.F.R. 433.68(f)(3)(i) sets out a two-prong test
related to the amount of revenues produced by the health care-related tax and the relation of that
amount to the revenues received by the providers. It does not appear that CMS is suggesting that this
test is at issue.

Under (f)(1) and (f)(3), a hold harmless may only exist if the unit of government imposing the tax is
involved in the supposed arrangement. As stated previously, the state is not and has not been involved
in any such arrangements. The money at issue under the purported agreements is neither controlled nor
directed by the state. HHSC can inquire with the local governments that receive the mandatory
payments to ensure that they are not involved either. If no local governments are involved, then (f)(1)
and (f)(3) cannot be the source of the violation. HHSC requests further information to understand CMS’s
position with respect to (f)(2).

In short, the purported agreements described by CMS above would comply with 42 C.F.R. 433.68. Had
CMS wished to prohibit these kinds of agreements, it could have attempted to do so when it amended
the regulation in 2008. Moreover, at the time the current regulation became effective, CMS was aware
that these kinds of agreements existed. HHS OIG reviewed similar actions regarding the Missouri DSH
program in 2003 and determined that “because the agreements were voluntary between the hospital
provider and the MHA/MSC, and because there are no regulations precluding the arrangement, we are
not making any recommendations for recovery of the pooled payments in excess of DSH limits.” HHSC
has reasonably relied on this opinion and current regulations to inform its oversight responsibility.

E. Any other information the state may have regarding “Community Benefit Payments.”
No other information to add.

2. Inthe current legislative section how many LPPFs has the Texas legislature approved? Of those,
how many consist of more than one county grouped together to form an LPPF?

During the 86th legislative session, ten bills relating to LPPFs became law. Only House Bill 4289 permits a
local government to create a health care provider participation district with one or more other local
governments. A district may then authorize a health care provider participation program and must
require a mandatory payment to be assessed on each nonpublic hospital that provides inpatient hospital



services. The state is not aware of any governmental units having been formed pursuant to House Bill
4289.

Further, HHSC would not accept funds from such a governmental unit until it has completed its
discussions with CMS on the issue. HHSC and CMS held a conference call about the issue of
jurisdictions joining together on April 2, 2019. CMS identified concerns to HHSC and HHSC
agreed to provide a document with reasoning as to why joining jurisdictions together should be
legal. HHSC submitted this information to CMS on April 15, 2019. HHSC has not received any
comments or objections from CMS.

3. CMS remains concerned that LPPFs do not qualify as units of government. Section 1903
(w)(6)(A) of the Act stipulates that the state may use revenue from local sources to fund the
non-Federal share of Medicaid expenditures only if the units of government within the State
derive that revenue from state or local taxes or certify it as the non-Federal share of
expenditures. If LPPFs do not qualify as units of government, they cannot transfer revenue
derived from taxes to the state to fund the non-Federal share of Medicaid. Please provide any
additional evidence the state has that supports its claim that LPPFs qualify as units of
government as stipulated by the Act.

HHSC is concerned that CMS is confusing the issue of a local governmental entity operating an LPPF with
multiple governmental entities joining together to operate an LPPF. As stated in Question 2, no
jurisdictions have yet attempted to join to form a new governmental entity and HHSC prefers to
continue to work with CMS to understand the legal boundaries of such an action.

However, regarding all currently existing and authorized LPPFs, CMS is correct that an LPPF is not a unit
of government. But HHSC does not claim that an LPPF is a unit of government. An LPPF is not an entity;
it is an account a local unit of government creates at a financial institution. An LPPF cannot exist without
a local unit of government to operate it. All units of government authorized to operate an LPPF were
created pursuant to state law and existed prior to the creation of the LPPF, many of them for years.
Local units of government assess mandatory payments akin to property taxes that are paid into the
LPPF. The assessments are broad-based and uniform and therefore a legitimate revenue source for the
nonfederal share.



DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop 52-26-12
Baltimore, Maryland 21244-1850

CMS

CENTERS FOR MEDICARE & MEDICAID SERVICES
CENTER FOR MEDICAID & CHIP SERVICES

CMCS Informational Bulletin

DATE: XX XX, XXXX
FROM: Daniel Tsai, Deputy Administrator and Director

SUBJECT: Health Care-Related Taxes and Hold Harmless Arrangements Involving the
Redistribution of Medicaid Payments

Background

Recently, the Centers for Medicare & Medicaid Services (CMS) has been approached by several
states with questions regarding the statutory and regulatory requirements applicable to health
care-related taxes, including in connection with proposals to implement or renew Medicaid
managed care state directed payments (SDPs). Many of these questions have focused on whether
health care-related tax arrangements involving the redistribution of Medicaid payments among
providers subject to the tax would comply with the statutory and regulatory prohibition on hold
harmless arrangements, as specified in section 1903(w)(1)(A)(iii) and (w)(4) of the Social
Security Act (the Act) and implementing regulations. In response to these questions, this
informational bulletin reiterates our longstanding position on the existing federal requirements
that pertain to health-care related taxes and re-emphasizes our goal of assisting states in ensuring
appropriate sources of non-federal share financing.

CMS recognizes that health care-related taxes are a critically important source of funding for
many states’ Medicaid programs, including for payments to safety net providers. CMS supports
states” adoption of health care-related taxes when they are consistent with federal requirements.
CMS approves many state payment proposals annually that are supported by health care-related
taxes that appear to meet federal requirements. CMS recognizes the challenges faced by states
and health care providers in identifying sources of non-federal share financing and implementing
payment methodologies that pay appropriately for services furnished to Medicaid beneficiaries.

The statute and regulations afford states flexibility to tailor health care-related taxes within
certain parameters to meet their provider community needs and align with broader state tax
policies and the state’s priorities for its Medicaid program. CMS remains committed to providing
states with technical assistance aiming to ensure that health care-related taxes used to finance the
non-federal share of Medicaid expenditures meet the states’ policy goals and comply with
federal requirements. There are statutory and regulatory flexibilities afforded states in how they
design health care-related tax programs. For example, CMS is authorized to waive the
requirements that health care-related taxes be broad-based and/or uniform, when applicable
conditions are met. CMS regularly works with states to approve such waivers in furtherance of
state goals while still complying with federal requirements.
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Although the applicable statutory and regulatory provisions afford states considerable flexibility
in establishing health care-related taxes, such taxes must be imposed in a manner consistent with
applicable federal statutes and regulations, including that they may not involve hold harmless
arrangements, to avoid a reduction in the state’s Medicaid expenditures eligible for federal
financial participation. Occasionally, CMS encounters health care-related tax programs that
appear to contain hold harmless arrangements, which are inconsistent with section
1903(w)(1)(A)(iii) and (w)(4) of the Act and 42 C.F.R. § 433.68(b)(3) and (f). Such
arrangements are inconsistent with existing statutory and regulatory requirements and undermine
the fiscal integrity of the Medicaid program. Recently, CMS has become aware of some health
care-related tax arrangements that appear to contain a hold harmless arrangement that involves
the taxpaying providers redistributing Medicaid payments after receipt to ensure that all
taxpaying providers receive all or a portion of their tax costs back (typically ensuring that each
taxpaying provider receives at least its total tax amount back).

In this informational bulletin, CMS is clarifying the federal requirements concerning hold
harmless arrangements with respect to health care-related taxes. Further, we are encouraging
states and providers to be as transparent as possible regarding any agreements in place or under
development to ensure that all health care-related taxes meet federal requirements to avoid a
statutorily required reduction in the state’s Medicaid expenditures eligible for federal financial
participation. CMS recommends that states that have concerns about the permissibility of a
health care-related tax to raise these concerns to CMS early in the process of developing the
state’s tax program to avoid issues surrounding the permissibility of the non-federal share of
Medicaid expenditures.

Health Care-Related Taxes and Hold Harmless Arrangements

During standard oversight activities and the review of state payment proposals, particularly
managed care state directed payments (SDPs) and fee-for-service payment state plan
amendments (SPAs), CMS is increasingly encountering health care-related taxes that appear to
contain hold harmless arrangements involving the redistribution of Medicaid payments. In these
arrangements, a state or other unit of government imposes a health-care related tax, then uses the
tax revenue to support the non-federal share of Medicaid payments back to the class of providers
subject to the tax. The taxpayers appear to have entered into oral or written agreements (meaning
explicit or implicit meeting of the minds, regardless of the formality or informality of any such
agreement) to redirect or redistribute the Medicaid payments to ensure that all taxpayers receive
all or a portion of their tax costs back, when considering each provider’s retained portion of any
original Medicaid payment (either directly from the state of from the state through an MCO) and
any redistribution payment received by the provider from another taxpayer or taxpayers. These
redistribution payments may be made directly from one taxpaying provider to another, or the
funds may be contributed first to an intermediary redistribution pool.

In these hold harmless arrangements, there appear to be agreements among providers such that
providers that furnish a relatively high percentage of Medicaid-covered services redistribute a

portion of their Medicaid payments to providers with relatively lower (or no) Medicaid service
percentage. The redistributions occur so that taxpaying providers are held harmless for all or a
portion of the cost of a health care-related tax. This may include the redistribution of Medicaid
payments to providers that serve no Medicaid beneficiaries.
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These taxes appear to contain impermissible hold harmless arrangements as defined in section
1903(w)(4)(C)(i) of the Act and 42 CFR 433.68(f)(3) that would lead to a reduction in medical
assistance expenditures prior to the calculation of federal financial participation as required
under section 1903(w)(1)(A) and (w)(1)(A)(iii) of the Act. Here is a detailed example (b)(5)
hold harmless arrangement involving Medicaid payment redistributio (b)(5)

e A state imposes a hospital tax based on the volume of inpatient hospital services
provided. The tax is broad-based, uniform, and is imposed on 10 hospitals. (b)(5)

e Six of the hospitals serve a high percentage of Medicaid beneficiaries, three serve a low
percentage of Medicaid beneficiaries, and one hospital does not participate in Medicaid.

o The state uses the tax revenue as the source of non-federal share of Medicaid payments,
which are made back to nine of the hospitals through SDPs. The tenth hospital, which
does not participate in Medicaid, does not receive any SDPs directly from state-
contracted MCOs.

e All ten hospitals enter into oral or written agreements (meaning an explicit or implicit
meeting of the minds, regardless of the formality or informality of any such agreement)
to redirect or redistribute the Medicaid payments that the nine Medicaid-participating
hospitals receive. Under this arrangement, the six hospitals that furnish a high percentage
of Medicaid-covered services receive Medicaid payments from MCOs, then redistribute a
portion of their Medicaid payments to the remaining four hospitals with lower Medicaid
service percentages (including to the one hospital that does not participate in Medicaid).
The redistribution amounts are calculated to guarantee that all hospitals, including those
redistributing their own payments and those receiving the redistribution amounts, receive
most, all, or more than all of their total tax cost back.

o The agreement among the taxpaying hospitals results in a reasonable expectation that the
taxpaying hospitals, whether directly through their Medicaid payments or due to the
availability of the redistributed payments received from the six high Medicaid service
volume hospital (0)(5) irst pooled and
then redistributed), are held harmiess for at ieast part of their health care-related tax costs. (b)(5)

e The high-percentage Medicaid hospitals are willing to participate because they still
financially benefit from the tax program (even net of the redistribution payments they
make to the lower Medicaid service volume hospitals), and the redistribution enables
broad support for the tax program from all hospitals, ensuring constituent support for the
state law authorizing tax program.

e Any increased payments the hospitals receive as a result of the distribution arrangements
are federal dollars and there is no net increase paid for with state funds.

Section 1903(w)(4) of the Act describes what constitutes a hold harmless arrangement.
Specifically, section 1903(w)(4)(C)(i) provides that a hold harmless provision exists where “[t]he
State or other unit of government imposing the tax provides (directly or indirectly) for any
payment, offset, or waiver that guarantees to hold taxpayers harmless for any portion of the costs
of the tax.” Implementing regulations at 42 CFR 433.68(f)(3) specify that a hold harmless
arrangement exists where “[t]he State (or other unit of government) imposing the tax provides
for any direct or indirect payment, offset, or waiver such that the provision of the payment,
offset, or waiver directly or indirectly guarantees to hold taxpayers harmless for all or any
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portion of the tax amount” (emphasis added). In the preamble to the 2008 final rule amending
the above-referenced regulation, CMS wrote that “[a] direct guarantee will be found when a
State payment is made available to a taxpayer or a party related to the taxpayer with the
reasonable expectation that the payment would result in the taxpayer being held harmless for any

2 1

part of the tax (through direct or indirect payments).”.

The word [“indirect” ﬁn the regulation, highlighted in the excerpt above, makes clear that the state

itself need not be involved in the actual redistribution of Medicaid payments for the purpose of
making taxpayers whole for the arrangement to qualify as a hold harmless. The word “indirect”
appears twice in the regulation. We are referring here to indirect payments because indirect
guarantees are already defined in the regulation at 42 CFR § 433.68 (f)(3)(i)(a). A state can
directly provide a payment within the meaning of section 1903(w)(4)(C)(i) of the Act that
guarantees to hold taxpayers harmless for any portion of the costs of the tax even if some of the
taxpayers that are held harmless receive the payment through an intermediary rather than directly
from the state or its contracted MCO. As CMS further explained in preamble to the 2008 final
rule, we used the term "reasonable expectation" because “state laws were rarely overt in
requiring that state payments be used to hold taxpayers harmless.”?> We gave an example of state
laws providing grants to nursing home residents who experienced increased charges as a result of
nursing facility bed taxes; even though no state law typically required residents to use the grant
funds to pay the increased nursing home fees, these direct state payments to nursing home
residents indirectly held the nursing facilities harmless for their health care-related tax costs
because of the reasonable expectation that their residents would use the state payments to repay
the nursing facilities for all or a portion of their tax costs.> It remains true that hold harmless
arrangements typically are not overtly established through state law but can be based instead on
reasonable expectations that certain actions will take place among participating entities that will
result in taxpayers being held harmless for all or a portion of their health care-related tax costs.

Accordingly, an arrangement in which hospitals receive Medicaid payments from the state (or
from a state-contracted MCO), then redistribute those payments such that taxed providers are
held harmless for all or any portion of their cost of the tax, would constitute a prohibited hold
harmless provision under section 1903(w)(4)(C)(i) of the Act and 42 CFR 433.68(f)(3). Section
1903(w)(1)(A)(iii) of the Act and 42 CFR 433.70(b) require that CMS reduce a state’s medical
assistance expenditures by the amount of health care-related tax collections that include hold
harmless arrangements, prior to calculating federal financial participation.

Some states have cited challenges with identifying and providing details on redistribution
arrangements because they may not be parties to the redistribution agreements. A lack of
transparency involving health care-related taxes and Medicaid payments may prevent both CMS
and states from having information necessary to ensure sources of non-federal share meet
statutory requirements.

As part of the agency’s normal oversight activities, CMS intends to inquire about potential
redistribution arrangements and may conduct detailed financial management reviews of health
care-related tax programs that appear to include redistribution arrangements or that CMS has
information may include redistribution arrangements. Consistent with federal requirements,

173 Federal Register 9685, 9694-95 (Feb. 22, 2008).
273 Federal Register 9694
3.

{ Commented [Du3]: Missing end quotation marks?




CMCS Informational Bulletin — Page 5

CMS expects states to make available all requested documentation regarding arrangements
involving possible hold harmless arrangements and the redistribution of Medicaid payments, and
states should work with their providers to ensure necessary information is available. Where
appropriate, states may wish to examine their provider participation agreements and MCO
contracts to ensure that providers, as a condition of participation in Medicaid and/or of network
participation for a Medicaid managed care plan, agree to provide necessary information to the
state. States may consult section 1902(a)(6) of the Act, 45 CFR 75.364, and 42 CFR 433.74 for
requirements related to CMS’ authority to request records and documentation related to the
Medicaid program. In particular, 42 CFR 433.74(a) requires that states, “must also provide any
additional information requested by the Secretary related to any . . . taxes imposed on . . . health
care providers,” and the “States' reports must present a complete, accurate, and full disclosure of
all of their donation and tax programs and expenditures.” 42 CFR 433.74(d) specifies that a
failure to comply with reporting requirements may result in a deferral or disallowance of federal
financial participation. CMS is available to provide technical assistance and work with states to
ensure the permissibility of all of the sources of the non-federal share of Medicaid expenditures,
including any health care-related taxes the state may impose.

Conclusion

CMS recognizes that health care-related taxes can be a permissible source of funding for the
non-federal share of Medicaid expenditures. CMS is available to provide technical assistance to
states, reviewing proposals and providing feedback to develop health care-related taxes that align
with state policy goals and meet federal requirements. One key federal requirement is that a
health care-related tax cannot have a hold harmless provision that guarantees to return all or a
portion of the tax back to the taxpayer. Health care-related tax programs in which taxpayers enter
into agreements redistribute Medicaid payments so that taxpayers have a reasonable expectation
that they will receive all or a portion of their tax cost back generally involve a hold harmless
arrangement that does not comply with federal statute and regulations.

CMS will continue to approve permissible health care-related taxes that do not contain hold
harmless arrangements and meet all other applicable federal requirements. These taxes often
finance critical health care programs that pay for care furnished to Medicaid beneficiaries and
shore up the health care safety net in our country. As always, CMS intends to work
collaboratively with states by providing technical assistance as necessary to ensure the
programmatic and fiscal integrity of the Medicaid program.

For questions or to request technical assistance, please contact Rory Howe at
rory.howe@cms.hhs.gov.




Requesting Additional Information regarding Nevada’s Hospital Tax Program

To ensure that Nevada’s hospital tax program meets federal requirements, CMS is requesting
assurances that Nevada’s hospital tax program does not involve arrangements among providers
to redistribute Medicaid payments to ensure that no provider is harmed financially as a result of
a health care-related tax. This would constitute a hold harmless under Section 1903(w)(4) of the
Social Security Act and 42 CFR § 433.68(f).

Federal Financial Participation (FFP) is not available for Medicaid programs where the state’s
share of the Medicaid payments for those programs are financed through health care-related
taxes and there is a “hold harmless arrangement” in place. CMS and the State must ensure that
sources of non-federal share comply with section 1903(w) of the Social Security Act and
implementing regulations at 42 CFR Part 433.

CMS is requesting more information regarding the state’s tax program, including whether pooling
and/or redistribution practices that would constitute a hold harmless arrangement are occurring.

Please provide the following information to assist in our review of whether the state’s non-federal
share source complies with section 1903(w)(4) of the Act and 42 C.F.R. § 433.68(f)(3):

1. A comprehensive description of how the tax program (including any payment
redistributions among providers) works, including at the provider level.

2. Copies of agreements relating to the tax program or payment redistributions in place
between or among participating providers and/or the state and localities and a
complete description of how the agreements work, including at the provider level.

3. As an alternative to providing the agreements in #2, attestations from each
participating provider or from the state (attesting on behalf of each provider) that the
providers do not participate in arrangements, through written agreements or
otherwise (including non-written agreements or understandings that result in
reasonable expectations for participating parties), which involve participating
providers transferring, redirecting, redistributing (irrespective of state or local
government involvement) Medicaid or other payments to other providers, directly or
indirectly (irrespective of whether the state or units of local government are
compelling or sanctioning provider participation).

4. |If all participating providers or the state are able to provide the attestation(s) in #3, a
comprehensive description of the process used by the state and providers to ensure
the accuracy of the attestation(s) that the arrangements described in #3 have either
stopped or were never in effect.

CMS is open to state ideas regarding how it can provide information to CMS to support that its
hospital tax program does not likely include a hold harmless arrangement. For example, the state
could hold a meeting with its providers. Please find below an example of state talking points that
could be used for such a meeting:



In recent discussions with CMS, they wanted assurance that Medicaid funds were not being
redistributed by providers for the purpose of making taxpayers whole from paying the assessment
in a “hold harmless” arrangement. The following is a summary of CMS’ interpretations of existing
federal statutes and rules that we are sharing with you for the purposes of providing CMS with the
assurance they require from the State as part of the approval process for the directed payment
programs recently submitted.

CMS reminds the state and providers that Section 1903 (w)(1)(A)(iii) of the Social Security Act (the
Act) states that a state’s amount of medical assistance expenditures shall be reduced by the
amount of a health care-related tax if there is in effect a hold harmless arrangement.

Section 1903 (w)(4) describes what constitutes a hold harmless arrangement. Specifically, Section
1903 (w)(4)(C) states that, “The State or other unit of government imposing the tax provides
(directly or indirectly) for any payment, offset, or waiver that guarantees to hold taxpayers
harmless for any portion of the costs of the tax.”

Implementing regulations at 42 CFR 433.68(f)(3) state that a hold harmless arrangement exists
where a state imposing a health care-related tax provides for any direct or indirect payment,
offset, or waiver such that the provision of the payment, offset, or waiver directly or indirectly
guarantees to hold taxpayers harmless for all or any portion of the tax amount.

CMS recognizes that the statute clearly permits health care-related taxes and supports states’
adoption of these financing strategies. However, the taxes must be imposed in a manner
consistent with applicable federal statute and regulations and cannot include a direct or indirect
hold harmless arrangements.

In the preamble to the 2008 final rule amending the above referenced provision, CMS wrote that,
“[a] direct guarantee will be found when a State payment is made available to a taxpayer or a
party related to the taxpayer in the reasonable expectation that the payment would result in the
taxpayer being held harmless for any part of the tax.” 73 FR 9685, 9695 (Feb. 22, 2008) (confirming
proposed rule preamble statement in 72 FR 13726, 13730 (Mar. 23, 2007)).

CMS stated that the addition of the word “or indirectly” in the regulation indicates that the state
itself need not be involved in the actual redistribution of Medicaid funds for the purpose of making
all taxpayers whole in order for the arrangement to qualify as a hold harmless.

As CMS further explained in the same preamble, they used the term "reasonable expectation”
because “state laws were rarely overt in requiring that state payments be used to hold taxpayers
harmless.” 73 FR at 9694. Therefore, hold harmless arrangements are not always overtly
established through state law, but can be based instead only on reasonable expectations of certain
actions among participating entities.

As a result, an arrangement in which hospitals receive Medicaid payments from the State, then
pool and redistribute those payments with an aim of holding all providers harmless for the cost of
the tax would constitute a hold harmless under Section 1903 (w)(4) of the Act and 42 CFR § 433.68
(f) and would lead to a reduction of the state’s medical assistance expenditures as specified by
Section 1903 (w)(1)(A)(iii) and 42 CFR § 433.70 (b).



If there are any oral or written agreements to redirect or redistribute Medicaid payments related
to the tax in any way including to hold another tax paying entity harmless from all or a portion of
the assessment, you must let us know in writing within the next five business days.

If you are unsure of whether an agreement will result in a hold harmless arrangement, you may
contact XXXXX for assistance.

XXXX must certify to CMS that it provided an opportunity for all taxpayers to be made aware of
this information and requested disclosure of any such agreement as part of the approval process
for the submitted XXXXX preprints. At the lapse of the 5 days XXXX will notify CMS of whether any
such arrangements were disclosed and certify that this meeting took place.
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Missouri Federal Reimbursement Allowance (FRA) Tax Questions

As indicated in our July 15, 2022 letter, CMS is committed to ensuring the non-federal share of
Medicaid expenditures complies with all applicable federal requirements, including section
1903(w)(4) of the Social Security Act and federal regulations at 42 CFR 433.68(f)(3). In that July
letter and prior communication with the state including a July 20, 2020 letter, CMS reiterated
concerns that CMS the state’s Federal Reimbursement Allowance (FRA) tax program appeared
to contain a hold harmless arrangement, which would violate section 1903(w)(4) of the Act and
implementing regulations in 42 CFR 433.68(f)(3). The July 2022 letter also indicated that CMS
intended to conduct a focused review of Missouri’s FRA program related to expenditures
reported to CMS on the Form CMS-64. We appreciate the state’s August 25, 2022 response to
our July 15, 2022 letter. After review of the information shared in conjunction with the letter,
CMS remains concerned that Missouri’s FRA program does not appear to meet federal
requirements. Therefore, we are requesting information and supporting documentation to
determine if the FRA is in compliance with all federal statutory and regulatory requirements for
FRA tax amounts reported on the CMS-64 for the quarter ending December 31, 2022.

Please provide the following information and documentation relating to FRA amounts reported
to CMS on the Form CMS-64 for the quarter ended December 31, 2022:

1. The state law(s) that authorize the FRA and that direct the disposition of the revenue raised.

2. Alist of each State Directed Payment Preprint and State Plan payment provision for which
the non-federal share includes FRA tax revenue.

3. For each provider paying the FRA tax:
a. Provider name
The applicable FRA tax rate or rates
The basis for the tax rate (e.g., hospital net patient revenues, discharges, etc.)
Amount of FRA tax paid for the quarter ended 12/31/2022
Total amount received in Medicaid payments funded by FRA tax revenue through
the State Directed Payments and/or State Plan payments.
f.  Amount(s) paid or contributed to the Missouri Hospital Association FRA Funding
Pool
g. Amount(s) received from the Missouri Hospital Association FRA Funding Pool

©o oo o

4. Please confirm that the FRA assessment is imposed on the two permissible classes,
inpatient hospital services and outpatient hospital services, and no other items or services.
The term “permissible class” is defined in section 1903(w)(7) of the Social Security Act and
42 CFR 433.56(a).

5. Each permissible class the state taxes under the FRA is subject to the indirect guarantee
hold harmless test as specified in 42 CFR 433.68(f)(3)(i)(A) and (B). The state should
calculate the test for each permissible class separately. For example, inpatient hospital



services and outpatient hospital services should be calculated separately. Please confirm
the total amount of health care-related tax or taxes is less than or equal to 6% of the
taxpayers’ net patient revenue for inpatient hospital services, and for outpatient hospital
services. If the state cannot confirm that the total amount of health care-related tax or
taxes is less than or equal to 6% of the taxpayers’ net patient revenue for inpatient hospital
services, and for outpatient hospital services, please confirm that 75% or more of providers
being taxed in the class do not receive 75% or more of their tax cost back in Medicaid or
other state payments.

An arrangement in which providers receive Medicaid payments from the state (or from a
state-contracted managed care plan), then redistribute those payments such that taxed
providers are held harmless for all or any portion of their cost of the tax, would constitute a
prohibited hold harmless provision under section 1903(w)(4)(C)(i) of the Act and 42 C.F.R. §
433.68(f)(3). Section 1903(w)(1)(A)(iii) of the Act and 42 C.F.R. § 433.70(b) require that CMS
reduce a state’s medical assistance expenditures by the amount of health care-related tax
collections that include hold harmless arrangements, prior to calculating federal financial
participation.

In a document entitled, “Rapid Response Review- Assessment of Missouri Medicaid
Program” issued by the Missouri Department of Social Services on February 11, 2019, there
is a flowchart entitled “Exhibit 12: Missouri Hospital Association FRA Funding Pool.” The
document is included as an attachment to this email. According to the flow chart, providers
that receive more in Medicaid payments funded by the FRA than the provider pays in tax
transfer some of the provider’s FRA-funded Medicaid payments to the pool operated by the
MHA. If a provider receives less in Medicaid payments funded by the FRA than it pays in tax,
the provider receives a payment from the pool consisting of amounts from the pooled
Medicaid payments from other providers. The goal is to “net out the FRA paid with the
payments received” or, in other words, to guarantee that no taxpayer is financially harmed
by the cost of the tax. Is the description found in the PowerPoint issued by the State of
Missouri an accurate description of how the pooling arrangement worked for the quarter
ended December 31, 2022 with regard to the FRA?

Please provide any documentation the state has concerning the operation of these pooling
arrangements (including the redistribution of payments) and how they work. This would
include any copies of contracts, agreements, letters, call or meeting notes, or other similar
materials discussing the arrangements, involving the state, hospitals, the Missouri Hospital
Association (MHA), managed care organizations, and/or other parties.

If a hospital is a “pool contributor” and receives more in payments than it pays in tax, does
it always pay all of the difference into the pool? Do “pool receivers” that pay more in tax
than they receive in payments always receive the entire amount back from the pool, or only
some of it? How are those payment amounts determined?



9.

10.

11.

12.

Please provide any additional detail on the memorandum of understanding (MOU) between
the Missouri Hospital Association and Managed Care Organizations, as described in the
Rapid Response document, regarding an agreement to attempt to ensure individual
hospitals are not financially harmed by the FRA using Medicaid managed care payments. If
available to the state, please provide a copy of this MOU as it was in effect during the
qguarter ended December 31, 2022, and as it is currently in effect, if the MOU instrument is
not the same for the periods. Are these expectations reflected in any contract between the
state and the MCOs? If so, please provide copies of the relevant MCO contracts, identifying
the relevant provisions.

Has the state communicated with its providers regarding the statutory and regulatory
prohibition of hold harmless arrangements involving provider payment redistributions,
including as articulated by CMS in its July 20, 2020 and July 15, 2022 letters? If so, please
describe the nature and substance of the communications, providing copies, if available.

Please describe what oversight the state conducts to ensure that the state and providers
comply with federal requirements related to the financing of the non-federal share of
Medicaid expenditures.

Based on the responses to these questions regarding possible redistribution arrangements,
CMS may ask additional questions and/or make additional requests for information from
the state and/or providers, if necessary.



Missouri NF Rebase SPA 22-0025
State Response to Informal Inquiry from CMS — email from Fredrick Sebree dated 3/16/2023

The email from Fredrick Sebree has been restated below. The questions are followed by the State’s
response.

Email from Fredrick —

Good morning,

MO 22-0025 has been presented to leadership and the SPA is good to go but our tax team wanted to
touch base on the NFRA. Below are a few questions/confirmations:

1.

To confirm, the Nursing Facility Reimbursement Allowance (NFRA) does not have any
redistributions. Is that correct?

State Response: The nursing facilities do have a private redistribution arrangement in which
the State is not involved. Pursuant to the State’s longstanding Partnership Plan agreement
with CMS, the NFRA is “recognized as a permissible funding source” subject to an annual
demonstration that the redistribution meets the “B1/B2 standard of 1.0 or above contained in
the federal regulations at 42 C.F.R. 433.68(e), after taking into account the redistribution
arrangement.” MHD has shared with CMS the results of the redistribution on an annual basis,
which establishes that the B1/B2 standard is met. The most recent demonstration was
provided to CMS on 8/22/2022. A copy of the Partnership Plan, Addendum A, and the most
recent demonstration of the redistribution are attached.

Is the NFRA broad-based and uniform? Are any providers excluded? Are any providers taxed at
different rates?

State Response: The NFRA is broad based and uniform. No providers are excluded. All
providers are taxed at the same rate.

Using the most recent data available, how much does the state anticipate raising from the
NFRA?

State Response: For SFY 2023, the State anticipates to assess approximately $162.7 million in
NFRA.
For the purposes of the 6% test, what percentage of net patient revenue for the permissible

class is raised by all taxes on the services of nursing facilities, including the NFRA?

State Response: For SFY 2023, the estimated percentage of NFRA assessments to net patient
revenues is approximately 5%.



ADDENDUM A
T0 MED ID P NERSHIP P

MISSOURI-SPECIFIC
TRANSITION AGREEMENT

This Missouri Specific Agreement between the Centers for Medicare and
Medicaid Services ("CMS"), an agency of the United States Department of Health
and Human Services, and the State of Missouri, through the Director of the
Department of Social Services ("DSS" or “"the State"), is entered into
contemporaneously with the Medicaid Partnership Plan (MPP). This Missouri specific
transition agreement entered into between CMS and DSS is intended to facilitate
the MPP by reducing audit and financial management burdens related to past
activities and focusing such resources on the ongoing operations of the MPP.

I. Treatment of health-care related taxes:

(A) Ali existing and new health care related taxes must meet all Federal
Medicaid statutory and regulatory requirements.

(B) Inpatient and Outpatient Hospital Services Taxes. The tax on inpatient
hospital services and the tax on outpatient hospital services, which are considered
separate health care-related taxes for purposes of compliance with section
1903(w), will continue to be recognized as permissible funding sources, subject to
annual demonstrations described in paragraph II. For purposes of imposing and
collecting the taxes, the State will utilize the methodology described in Attachment
1 of this Addendum to ensure that only the inpatient hospital service revenues are

‘assessed under the inpatient hospital service tax and that only outpatient hospital
service revenues will be assessed under the outpatient hospital service tax.

(C) The State's tax on nursing facility services will continue to be recognized
“as a permissible funding source subject to paragraph I(A) and subject to an annual
demonstration of the redistribution arrangement described in paragraph II of this
Addendum. |

(D) The. State's tax on MO HealthNet managed care organizations will expire
on September 30, 2009 in compliance with the transition period allowed under the
Federal Deficit Reduction Act of 2005.

(E) The State's tax on outpatient prescription drugs will be recognized as a
permissible funding source provided that the tax structure is imposed in a broad
based and uniform manner with no hold harmless provisions and, if applicable,
subject to an annual demonstration of the redistribution arrangement described in

_paragraph II of this Addendum.




(F) Any new health-care related taxes enacted by the State must be
expressly approved by CMS.

(G) Section 403 of the Tax Relief and Health Care Act of 2006 (Pub. L. 109-
432) revised the percentage threshold from 6 percent of net patient service
revenue to 5.5 percent under the first prong of the indirect hold harmless test. The
State will be expected to comply with this provision as of its effective date of
January 1, 2008.

1I. In those instances where providers subject to an otherwise valid
health-care related tax have an agreement for redistribution of Medical Assistance
payments recejved from the State, the redistribution arrangement will be subject to
CMS review and approval. CMS will ‘accept the taxes as a valid state funding source
if: 1) there is no explicit hold harmless in state law, regulation, or policy, and
2) the tax program structure at issue meets the B1/B2 standard of 1.0 or above
contained in the federal regulations at 42 CFR 433.68(e), after taking into account
the redistribution arrangement. Such demonstration must be provided on an
annual basis for each health care-related tax program to which redistribution is
applicable.

A. Any change in the taxes or tax structures will subject the tax to a new
review by CMS under the MPP. Such changes include any change to the tax
rate(s), tax hase or ariy other aspect of the taxing structure. Such changes
must be included in the annual B1/B2 analysis to be submitted to and
approved by CMS before the tax can be recognized as a permissible funding
source for the non-Federal share of MO HealthNet expenditures.

B. For purposes of applying the B1/B2 standard to the tax on inpatient
hospital seérvices and the tax on outpatient hospital services, facilities can be
treated individually or by commonly controlled industry systems in similar
geographic locations. Separate analyses shall be performed for the tax on
inpatient hospital services and the tax on outpatient hospital services.

C. Submission of the B1/B2 Demonstration Pursuant to the MPP. DSS
represents that it is not involved in any way in the redistribution of Medical
Assistance payments among providers and does not have access to the
information involving redistribution. Therefore, the B1/B2 analyses required
to be submitted pursuant to this paragraph shall be prepared in the first
instance by the entity or entities that administers a redistribution program.
However, the State shall work with such entity to supply and verify the data
used as the MO HealthNet statistic, and the State shall be responsible for
submitting the B1/B2 analyses to CMS. CMS shall direct any questions
regarding the B1/B2 analysis to the State, except that questions as to the
redistribution arrangement or the amounts redistributed shall be forwarded
to and answered by the provider entities. The State will work with the
providers to assure access to records and documentation as necessary to
facilitate CMS' review of the analysis.




D. In any circumstance in which the assessed health care providers are
required by federal laws, regulations or policies to identify revenues or costs
of patient care, the State shall assure that the redistribution of medical
assistance payments shall not be taken into account in determining revenues
or costs (an assessed health care provider must consider as Medicaid patient
care revenues the full amount received from the Missouri program, and may
not consider redistribution to be a cost of patient care).

III. Certified Public Expenditures (CPE)

To the extent that the State continues to use certified public
expenditures (CPEs) as a source of non-federal share, the State shall (a) use a cost
reimbursement methodology; (b) require each provider that certifies expenditures
to submit annually a cost report, according to a protocol approved by CMS, that
reflects the provider’s costs of serving MO HealthNet participants during the year;
(c) reconcile payments in each year to the finalized cost report for that year; and
(d) provide the results of such reconciliation to CMS and credit the Federal
government with any overpayment amount. :

For the Centers for Medicare For the State of Missouri
And Medicaid Services Department of Social Services
Dennis G. Smith, Director Deborah E. Scott, Director

Center for Medicaid and State Operations ~ Department of Social Sérvices

Date: @w-:g‘/ﬁ,‘ 2008 | Date: %)/ZQ/ Y; r@ﬂé/




PROVIDER REIMBURSEMENT REVIEW BOARD
DECISION

2009-D42

PROVIDER - DATE OF HEARING -
Kindred Hospital-Kansas City September 25, 2008
Kindred Hospital-St. Louis

) Cost Reporting Periods Ended -
Provider Nos.: 26-201 1, 26-2010 August 31’ 2000, August 31, 2001

(respectively) August 31, 2002; August 31, 2003
Vs.

INTERMEDIARY - CASE NOs: See Attachment 1
Wisconsin Physician Services
(formerly Mutual of Omaha)
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ISSUE:

Whether the Intermediary’s adjustments treating the Management Services Corporation
(MSC) pool payments the Providers received as provider refunds, which were offset
against the allowable provider tax expense, were proper.

MEDICARE STATUTORY AND REGULATORY BACKGROUND:

This is a dispute over the amount of Medicare reimbursement due a provider of medical
services.

The Medicare program was established to provide health insurance to the aged and
disabled. 42 U.S.C. §8 1395-1395cc. The Centers for Medicare and Medicaid Services
(CMS), formerly the Health Care Financing Administration (HCFA), is the operating
component of the Department of Health and Human Services (DHHS) charged with
administering the Medicare program. CMS’ payment and audit functions under the
Medicare program are contracted out to insurance companies known as fiscal
intermediaries. Fiscal intermediaries determine payment amounts due the providers under
Medicare law and interpretive guidelines published by CMS. See 42 U.S.C. §1395h; 42
C.F.R. §§413.20 and 413.24.

At the close of its fiscal year, a provider must submit a cost report to the fiscal
intermediary showing the costs it incurred during the fiscal year and the portion of those
costs to be allocated to Medicare. 42 C.F.R. § 413.20. The fiscal intermediary reviews the
cost report, determines the total amount of Medicare reimbursement due the provider and
issues the provider a Notice of Program Reimbursement (NPR). 42 C.F.R. § 405.1803. A
provider dissatisfied with the intermediary’s final determination of total retmbursement
may file an appeal with the Provider Reimbursement Review Board (Board) within 180
days of the issuance of the NPR. 42 U.S.C. § 139500(a); 42 C.F.R. § 405.1835.

Medicare reimbursement is governed by 42 U.S.C. § 1395x(v)(1)(A). The statute
provides that the reasonable cost of any service ‘“shall be the cost actually incurred,
excluding therefrom any part of incurred cost found to be unnecessary in the efficient
delivery of needed health services.” The implementing regulation at 42 C.F.R. § 413.9(a)
provides that “reasonable costs” includes “all necessary and proper costs incurred in
furnishing the services subject to principles relating to specific items of revenue and
cost.” In determining what constitutes a reasonable cost, 42 C.F.R. § 413.98 provides for
reductions due to purchase discounts, allowances, and refunds of various expenses:

(a) Discounts and allowances received on purchases of goods or services
are reductions of the costs to which they relate. Similarly, refunds of
previous expense payments are reductions of the related expense.

sk osk sk sk ok
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(b)(3)Refunds. Refunds are amounts paid back or a credit allowed on
account of an over collection.

(c) Normal accounting treatment — Reduction of costs. All discounts,
allowances, and refunds of expenses are reductions in the costs of
goods or services purchased and are not income. If they are received
in the same accounting period in which the purchases were made or
expenses were incurred, they will reduce the purchases or expenses of
that period. However, if they are received in a later accounting period,
they will reduce the comparable purchases or expenses in the period in
which they are received.

Providing additional guidance about purchase discounts, allowances, and refunds, the
CMS Provider Reimbursement Manual (“PRM”) 15-1, section 2302.5 defines
“Applicable Credits,” that offset or reduce expense items listed on a cost report as
follows:

Those receipts or types of transactions which offset or reduce expense
items that are allocable to cost centers as direct or indirect costs. Typical
examples of such transactions are: purchase discounts, rebates, or
allowances; recoveries or indemnities on losses; sales of scrap or
incidental services; adjustments of overpayments or erroneous charges;
and other income items which serve to reduce costs.

The issue in these cases concerns the Providers’ Medicare cost report treatment of the
payments they received from a privately-administered pooling arrangement in which
certain Missouri hospitals participated.

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

A. Statement of the Case

In 1992, the Missouri Hospital Association (“MHA” or the “Association”) created a
voluntary Medicaid pool arrangement on behalf of Missouri hospitals who chose to
participate. The pooling arrangement provided for the distribution of funds among
participating hospitals to pay for care provided to patients who are uninsured and who are
eligible to be Medicaid beneficiaries. Hospitals first paid the FRA tax directly to the
State by check or requested that the tax be deducted from their Medicaid reimbursement.
The State then issued checks payable to the hospitals for their Medicaid reimbursement.
Under the Association’s pooling arrangement, the Association’s Management Services
Corporation (“MSC”) was authorized by participating hospitals to endorse and deposit
these checks into separate bank accounts maintained by each participating hospital and
such funds are in turn transferred to an MSC bank account (the “MSC pool” or “pool”).
MSC then reallocated this revenue to hospitals participating in the pool pursuant to an
agreed-upon payment methodology. Each hospital received a net payment from MSC
equal to their Medicaid claims (including any uninsured add-on payment and upper
payment limit payment) less the MSC’s administrative fee and contributions for MCE



Page 4 CNs: 05-0717, 05-0718, 06-0165, 06-0166, 06-0121, 06-1729

scholarship and Missouri poison control network, plus an adjustment for participation in
the pool (either an additional amount for revenue received from the pool, or a deduction
for the amount of Medicaid revenue paid into the pool). This payment detail was
included on monthly account statements issued by MSC to each participating hospital.

While the FRA State tax is mandatory, the MSC pooling arrangement is voluntary and
not all hospitals participate. Participating hospitals sign a private contract that authorizes
MSC to accept voluntary contributions on behalf of the hospitals and to redistribute such
voluntary payments to other participating hospitals pursuant to a pre-established
methodology. The State of Missouri has no control over the contractual relations
between MSC and participating hospitals, or over the payments made to or from the MSC
pool. The State of Missouri has no authority over the means or methodology applied by
MSC for receiving Medicaid payments and redistributing such payments to participating
hospitals.

The providers are Medicare-certified long-term acute care hospitals located in the State of
Missouri that were subject to the FRA tax and have been participants in the MSC pooling
arrangement since its inception. The Providers entered into separate contracts with MSC
for this purpose. The Providers have received regular statements from MSC listing their
payments to and from the MSC pool. On their Medicare cost reports, the Providers
reported both their FRA tax payments and the payments they received from the MSC
pool. The Providers claimed the amount of provider FRA tax each hospital paid to the
State as an allowable expense on their cost reports. The Providers listed payments
received from the MSC pool as revenue on their cost reports by reporting MSC pool
payments as a reduction of their Medicaid contractual allowance adjustment.

B. Procedural History
The Providers’ appeals cover fiscal year ends (“FYE”) from 2000 to 2003.
2000

Wisconsin Physicians Service (formerly Mutual of Omaha) (the “Intermediary”) audited
Kindred — Kansas City’s FYE August 31, 2000 cost report and issued an NPR dated
September 19, 2003. On the original NPR, the Intermediary made no adjustments with
regard to FRA tax expense or the pool payments.

On May 6, 2004, the OIG released a report on its review of 17 Missouri hospitals that
purportedly received the largest MSC pool payments from the Association. See “Review
of the Classification of Missouri Provider Tax Refunds on Hospitals” Medicare Cost
Reports,” May 2004, A-07-02-04006 (the “OIG Report”). The OIG found that 15 of the
17 hospitals recorded the pool payments as Medicaid revenue, rather than as a reduction
of the FRA tax expense. The OIG concluded that CMS should instruct the Intermediary
to reopen these hospitals’ cost reports and make adjustments to reclassify the pool
payments as tax refunds, to be offset against the FRA tax expense.

At the instruction of CMS, per the OIG report, the Intermediary reopened the Kindred
Hospital — Kansas City FYE August 31, 2000 cost report and issued a revised NPR dated
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September 15, 2004. Adjustment No. 4 to the revised NPR disallowed $1,714,610 “to
reflect the non allowable FRA tax.” Adjustment No. 5 to the revised NPR disallowed
$2,267 in expenses claimed related to the administration of the Association’s pool. The
Intermediary issued a second revised NPR to the same cost report dated October 21,
2004. Adjustment No. 4 to the second revised NPR allowed $570,033 to “correct the
allowable expense for FRA [tax] for previous excess revenue offset.” The Providers
determined that these adjustments have a total Medicare reimbursement impact of
$484,728, the amount at issue in appeal PRRB No. 05-0717.

Kindred Hospital — Kansas City appealed these determinations (PRRB No. 05-0717) in a
letter to the Board dated February 14, 2005. The Board acknowledged this appeal in a
letter dated February 24, 2005.

2001-2003

At the instruction of CMS, per the OIG report, the Intermediary audited additional cost
reports of the Providers and issued the NPRs listed in the chart below. As with Kindred
Hospital — Kansas City’s NPR for FYE August 31, 2000, these NPRs disallowed FRA tax
expense by the amount of pool payments received to decrease FRA tax per a calculation
based on review of State of Missouri documentation.

. Medicare
K1n§red PRRB Appeal NPR Date Adj. No. Costs Disallowed Reimbursement
Provider No.

Impact
Kansas City 05-0718 August 20, 2004 18 $1,205,030 $628,271
Kansas City 06-0165 June 10, 2005 4 $749,288 $408,361
Kansas City 06-0166 May 12, 2005 23 $1,377,838 $618,798
St. Louis 06-0121 April 27, 2005 9 $913,069" $428,724
St. Louis 06-1729 March 9, 2006 6 $978,649 $667,316

The Provider appealed the disallowances to the Board and met the jurisdictional
requirements of 42 C.F.R. §§ 405.1835 - 405.1841. The Board agreed to hear these six
cases concurrently.

The Providers were represented by Jason M. Healy, Esquire, and Kevin M. Madagan,
Esquire, of Reed Smith LLP. The Intermediary was represented by Ms. Stacey Hayes
and Mr. Terry Gouger of Wisconsin Physicians Service.

! The Intermediary used a summary schedule of MHA invoices to determine total

provider tax and total pool payments. From that schedule they determined net allowable
tax, subtracting total pool payments from total provider tax. During 2002, specifically on
a June 20 invoice and a July 5 invoice, there were negative payments from the pool (or
take backs) in the amounts of $234,535 and $17,403 respectively. These negative
payments effectively reduced pool payments. However, the amounts were incorrectly
noted on the Intermediary summary schedule as a pool payments received, therefore
understating allowable provider tax. The Providers argue that a reduction in the amount
of offset ($251,938) is needed to correct the adjustment. This is in the nature of a
mathematical error in the Intermediary’s adjustment — separate from the substantive basis
for that adjustment.
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INTERMEDIARY’S CONTENTIONS:

The Intermediary contends it properly reduced the Providers’ FRA tax assessment
(expenses) by the pool payments received from the Missouri Hospital Association. The
Intermediary contends that the MSC pool payments are related to the FRA tax payments
in such a way as to justify offsetting the pool payments as refunds of FRA tax expense.
The Intermediary relies on an OIG report and its witness to contend that the sole purpose
of the MSC pooling arrangement is to mitigate the impact of the FRA tax, thus serving as
a return or refund. Both the Intermediary and the OIG believe that the State and MHA
agreed to refund or at least mitigate the impact of the FRA tax in an effort to increase the
State of Missouri’s federal financial participation (FFP).

The Intermediary contends that it properly offset the MSC pool payments as returns or
refunds of the FRA tax assessment citing Section 1861(v)(1)(A) of the Social Security
Act which defines reasonable costs as, . . . the cost actually incurred,” implying that the
FRA taxes paid were not actual costs incurred by hospitals that received MSC pool
payments. The Intermediary further supports its adjustments under the authority of 42
C.F.R. §413.98(a) which states that “‘refunds’ of previous expense payments are
reductions of the related expense.”

The Intermediary also asserts that the MSC pool payments could be considered
“applicable credits” which, under PRM § 2302.5, are “transactions that offset or reduce
expense items that are allocable to cost centers as direct or indirect costs.” An example
of an “applicable credit” is “other income items which serve to reduce costs.” The
Intermediary argues that an MSC payment is an “other income item” because the
payment serves to reduce the FRA tax. The Intermediary believes that Montefiore
Medical Center (New York, N.Y.) v. BlueCross BlueShield Association/Empire
Medicare Services, PRRB Decision No. 2006-D29, (June 5, 2006) (holding that rental
income constituted a related income reducing costs) supports this argument.

PROVIDERS’ CONTENTIONS:

The Providers argue that it was improper for the Intermediary to treat MSC pool
payments the Providers received as provider tax refunds and to offset these funds as a
reduction to the allowable provider tax expense. The Providers argue that paying the
mandatory FRA tax and making voluntary payments to or receiving payments from the
MSC pool are separate, unrelated transactions. The Providers contend that the MSC
payments from the pool are “other revenue,” and can never qualify as refunds, credits, or
returns of the FRA tax paid. The Providers also contend that the transfers of funds via
the MSC pool between hospitals qualify as donations or contributions to fund care
provided to Medicaid and uninsured patients. Other revenue is not a “refund” of
expenses to be offset against allowable expenses. Therefore, there is no basis to offset
the revenue the Providers received from the MSC pool against the allowable provider tax
expense the Providers incurred. Likewise, the Providers assert that, as voluntary
contributions or donations, the payments from the MSC pool could not be properly offset
against the Providers’ FRA tax expense.
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The Providers assert that payments from the MSC pool are not tax refunds for at least
four reasons. First, the Missouri statute, Mo. Rev. Stat. § 208.461(1), precludes a refund
of FRA taxes. Second, MSC is a private entity without authority to tax or issue a tax
refund. Third, MSC is an agent of the Providers and other hospitals participating in the
pooling arrangement under private contracts between the hospitals and MSC. MSC is not
an agent of the State of Missouri. Fourth, the State-issued IRS Form 1099 reflects
revenue amounts for tax purposes and the lack of any MSC pool payments on the State-
issued Form 1099 confirms that an MSC pool payment is not a tax refund. The Providers
further argue that the FRA tax and MSC pooling arrangement are not related so that the
Intermediary or the OIG could conclude that an MSC payment constitutes a tax refund.
Rather than upholding the reimbursement principle that Medicare pays its fair share of
the costs of services to program beneficiaries, the Providers contend that the Intermediary
has violated this principle by offsetting payments from the MSC pool against the FRA tax
expense — an unrelated expense that shares none of the underlying characteristics of the
MSC pool.

The Providers also contend that, under generally accepted accounting principles
(“GAAP”), and Medicare reimbursement rules, payments from the MSC pool are not to
be offset against the FRA tax expense. The Providers contend that the MSC pool
payments are not some type of refund or credit; rather, payments from the MSC pool are
properly considered “other revenue” in accordance with the American Institute of
Certified Public Accountants (“AICPA”) Audit and Accounting Guide for Health Care
Organizations §10.07, because such payments are part of the ongoing major or central
operations of the hospital. The Providers state that payments from the MSC pool are not
“other revenue which serve to reduce costs” under the Provider Reimbursement Manual
(PRM) §2302.5. Therefore, such payments cannot be deemed credits under the PRM.
The Providers argue that, as “other revenue,” PRM § 2302.5 directs that payments from
the MSC pool should not be offset against the FRA tax expense because those pool
payments are not an income item which serve to reduce costs. The Providers assert that
the MSC pool payments are generated from a voluntary contractual arrangement among
certain Missouri hospitals to help fund hospital services for Medicaid and uninsured
patients. As such, payments from the MSC pool are not a reduction or a refund of the
expense incurred by the Providers to pay the FRA tax.

The Providers argue that this reporting treatment is consistent in principle with guidance
provided by a national accounting firm to MSC regarding how hospitals participating in
the MSC pooling arrangement should treat the pool payments for financial accounting
purposes, and consistent with the Providers’ Medicare cost reporting treatment of
payments from the MSC pool as a reduction in the Medicaid contractual allowance.
Whether reported as the Providers have or as the accounting firm recommended, the
payments from the MSC pool are revenue, consistent with the proper statement of
revenues versus expenses under GAAP.

The Providers contend that the transfers of funds between hospitals also qualify as
donations or contributions to fund care provided to Medicaid and uninsured patients.
MSC pool payments, whether contributed to the pool or received from the pool, are the
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result of this voluntary arrangement between the hospitals — an arrangement to which the
State is not a party. Therefore, the Providers assert that these payments can be
considered donations or unrestricted grants from one hospital to another. The Providers
refer to PRM § 600 in support of their position that payments from the MSC pool should
not be deducted or offset against the FRA tax expense.

The Providers label the OIG argument as unconvincing when considered alongside a
previous review of the Missouri FRA hospital tax and MSC pooling arrangement
conducted by CMS over a ten year period. In that review, CMS ultimately concluded the
pooling arrangement was not being used to hold hospitals harmless from the FRA tax.
Conversely, the Providers contend that, in their own review, the OIG ignored federal laws
governing acceptable health care related taxes as well as the relevant facts in order to
reach the opposite conclusion. The Providers assert that the OIG’s vague references to
unwritten “agreements’ to help so-called “loser” hospitals that in some unspecified way
made the payments from the MSC pool conditional lack merit. The Providers state that
the contracts between the Providers and MSC confirm that these payments are
unconditional and that participation in the pooling arrangement is voluntary. In sum, the
Providers contend that the OIG Report cannot be used as a basis to support the
Intermediary’s adjustments.

The Providers also challenge the Intermediary’s ability to recoup Medicare
reimbursement on a retroactive basis when these hospitals reported their costs consistent
with prior years, as audited by the Intermediary, received no notice of a change in policy,
and were unfairly chosen for cost report reopening when many other Missouri hospitals
were not. The Providers argue that they fully disclosed their treatment of the FRA tax
expense and Medicaid pool payments to the Intermediary for eight years. They state that
they relied upon the Intermediary’s audit of their Medicare cost reports during those eight
years without adjustment to offset such costs. The Providers also indicate that they
received no prior notice of the new policy from the OIG report regarding the need to
offset FRA tax expense with pool payments received. The Providers assert that it was
inequitable for the Intermediary to single out only 17 Missouri hospitals to disallow
legitimate FRA tax expense when well over 100 Missouri hospitals participated in the
MSC pooling arrangement.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

After consideration of Medicare law and guidelines, the parties’ contentions and the
evidence presented at the hearing, the Board finds that the Intermediary incorrectly
treated the MSC pool payments the Providers received as refunds of the FRA tax and
improperly offset such payments against the allowable FRA tax expense for the following
reasons:

A. MSC Pool Payments Are Not Tax Refunds

The MSC pool payments are not refunds of the FRA tax. Missouri Statute §208.461(1)
makes no provision authorizing a refund of FRA taxes. The only way under State law to
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change the amount of FRA tax assessed on a hospital is for the hospital to petition the
State before the tax is due.

The Board finds that payments from the MSC pool are not “refunds of previous expense
payments” as contemplated under 42 C.F.R. § 413.98(a) (“‘Refunds’ of previous expense
payments are reductions of the related expense.”). The creation of the FRA tax and the
MSC pooling arrangement at approximately the same time does not necessarily support
the conclusion reached by the the Intermediary or the OIG that an MSC pool payment
constitutes a tax refund that should be used to offset the FRA tax. The Board finds that
the MSC pool payments derive from private contracts and that hospitals may voluntarily
choose to participate in the MSC pooling arrangement. Not all Missouri hospitals subject
to the mandatory FRA tax participate in the voluntary MSC pooling arrangement and,
accordingly, the Board finds that the FRA tax and the pooling arrangement are
independent of one another. Further, the Board was not persuaded by the Intermediary’s
argument that participation in the pooling arrangement was conditional. The contracts
between participating hospitals and MSC express terms to the contrary.

Moreover, under 42 C.F.R. § 413.98(b)(3), refunds are “amounts paid back or a credit
allowed on account of an overcollection.” The Board finds no evidence of an

overcollection (a prerequisite to qualifying a payment as a refund under section
413.98(b)(3)) in these cases.

The Board also finds that a payment from the MSC pool does not qualify as a tax refund
because MHA and MSC are private entities. A tax refund may only be issued by a
governmental authority or its representative and neither MHA nor MSC is a
governmental authority or such representative. Neither of these entities can collect a tax
or issue a tax refund. In addition, if a tax refund were issued at all by the State, it would
be reflected on the State issued IRS Form 1099. The OIG report states that the pool
payments were not reflected on the 1099s. The absence of MSC payments on the State
issued IRS Form 1099 is evidence that the State played no role in making payments from
the MSC pool.

The Intermediary’s own witness testified that only Medicaid reimbursement is
contributed by hospitals into the MSC pool. There is no basis to conclude that Medicaid
reimbursement going into the MSC pool converted to tax refunds coming out of the MSC
pool. The Board also finds it inconsistent that the OIG’s report concluded under PRM
§2122.1 that payments into the MSC pool may not be claimed by hospitals as tax
expenses,” yet the report concludes that any payments from the MSC pool constitute tax
refunds. Funds going into the MSC pool that are not tax expenses for cost reporting
purposes are not transformed into tax refunds for cost reporting purposes when coming
out of the MSC pool. The FRA tax expense is an unrelated expense that shares none of
the underlying characteristics with payments from the MSC pool.

The Board agrees with the Providers that, unlike in Montefiore Medical Center (New
York, N.Y.) v. BlueCross BlueShield Association/Empire Medicare Services, PRRB

? Exhibit P-4 page 14, footnote 3.
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Hearing, Dec. No. 2006-D29 (June 5, 2006), there is no direct link between the expense
(FRA tax) and the revenue (MSC pool payments) to warrant an offset of expense. In
Montefiore, the Board found that rental income generated from renting apartments to
employees should be prorated and offset against the operating and capital expenses of the
apartments, rather than against the apartment operating expenses alone. The Board
believes that the independent nature of the MSC pooling arrangement and the different
underlying characteristics of the FRA tax and MSC pool payments make Montefiore
inapplicable to the facts and circumstances of this case. The applicable Medicare
principles and the relevant facts in the instant cases show that a direct expense-revenue
relationship or link similar to the one in Montefiore does not exist in these cases.

B. MSC Pool Payments Are Not Credits, Give-Backs or Returns

The Board finds that the MSC pool payments are not credits or returns. In making this
argument, the Intermediary asserts that the MSC pool payments could be considered an
“other income item” under the definition of “applicable credits” which, under PRM
§2302.5, are transactions that offset or reduce expense items that are allocable to cost
centers as direct or indirect costs:

2302.5 Applicable Credits.--Those receipts or types of transactions which
offset or reduce expense items that are allocable to cost centers as direct or
indirect costs. Typical examples of such transactions are: purchase
discounts, rebates, or allowances; recoveries or indemnities on losses;
sales of scrap or incidental services; adjustments of overpayments or
erroneous charges; and other income items which serve to reduce costs.

(Emphasis added.)

Only “other income items which serve to reduce costs” qualify as applicable credits, not
all “other income” items. The MSC pool payments are part of a funding mechanism for
the state-wide care provided to Medicaid and uninsured patients. Consequently, the
Board finds that a hospital’s payment into the MSC pool does not constitute an allowable
expense. Therefore the hospital’s receipt of a payment from the MSC pool cannot result
in the reduction of that expense. As a result, a payment from the MSC pool cannot be an
income item which serves to reduce costs.

C. MSC Pool Payments Qualify as Other Revenue or Donations

The Board agrees the payments from the MSC pool are properly characterized as “other
revenue” or as donations for financial accounting and Medicare cost reporting purposes.
According to the AICPA Audit and Accounting Guide for Health Care Organizations
§10.07, “other revenue” is derived from “services other than providing health care
services or coverage to patients, residents, or enrollees.”” Although reporting the
payments from the MSC pool as “other revenue” or donations is different from the

? Exhibit P-17, page 264.
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manner in which the Providers reported these payments, it is consistent in the sense that
these are transactions which do not offset the FRA tax expense.

Revenues from operations are derived from activities that constitute an entity’s ongoing
major or central operations. The Board finds that MSC pool payments are derived as a
result of the provision of services to Medicaid and uninsured patients. The Board,
therefore, finds that this revenue is properly reported as “other revenue” and should not
be used as an offset to the FRA tax expense.

The Board finds that even if MSC pool payments may qualify as donations under PRM
§600, for the fiscal years at issue, PRM §600 requires that donations are not to be offset
against expense, stating as follows:

Unrestricted grants, gifts, and income from endowments should not be
deducted from operating costs in computing reimbursable costs. Grants,
gifts, or endowment income designated by a donor for paying specific
operating costs for cost reporting periods beginning before October 1,
1983, should be deducted from the particular operating cost or group of
costs. Restricted grants, gifts, and income from endowments designated
for cost reporting periods beginning October 1, 1983, should not be
deducted from the particular operating costs or group of costs.

Under the Financial Accounting Standards Board Statement Pronouncement No. 116, a
contribution or gift is ““an unconditional transfer of cash or other assets to a not-for-profit
entity or a settlement or cancellation of its liabilities in a voluntary nonreciprocal transfer
by another entity acting other than as an owner.” The OIG and Intermediary assert that a
hospital’s participation in the pool redistribution is conditioned on their own self-benefit
(namely, the additional Medicaid revenue generated from the FRA tax), which would
prohibit a payment from the MSC pool as qualifying as a gift or donation. However, the
Board can find no evidence in the record to support a finding that hospitals participating
in the MSC pooling arrangement make conditional payments into the MSC pool.

D. MSC is a Separate and Unrelated Entity to the State

The Board notes that the Intermediary and OIG contend that the State and MHA colluded
to create the FRA tax and MSC pooling arrangement, and that an additional unwritten
agreement was negotiated and existed between these two entities. Even if this were true,
those issues are not relevant to the Board’s decision. Accordingly, the Board reaches no
conclusions relative to the intermediary’s speculation about motive. The Board finds
persuasive the fact that before the OIG conducted its review, CMS concluded a ten-year
review of the same FRA hospital tax and MSC pooling arrangement. In December 2002,
CMS ultimately concluded after a lengthy review and discussions with the State of
Missouri that the FRA tax did not violate the hold-harmless provisions of 42 C.F.R.
§433.68(f).* These provisions specify that health care related taxes are permissible if
they do not hold providers harmless for their tax costs. The argument posited by the

* Exhibit P-4, page 14.
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Intermediary and the OIG is that hospitals agree to participate in the MSC pooling
arrangement because they are held harmless from the FRA tax as a result. Use of the
term “mitigate” by the Intermediary and the OIG as an alternative to “hold harmless”
does not bring the analysis out from under the applicable federal laws and regulations
governing acceptable health care related taxes. Nor is it plausible to ignore the Medicaid
rules governing the FRA tax in connection with the Medicare reimbursement rules upon
which the Intermediary relies to offset that tax. The OIG’s insistence that they used a
“form over substance” analysis to reach their conclusions is troubling and equally
unconvincing. In sum, this is not an analysis that can be detached from the laws
governing State health care related taxes and the specific facts of both the Missouri FRA
hospital tax and the MSC pooling arrangement.

The MSC and hospital contracts clearly state that the purpose of the MSC pooling
arrangement is to pool funds to enhance the ability of Missouri hospitals to provide health
care services to beneficiaries of the Missouri Medicaid Program and to the uninsured.
The subset of Missouri hospitals participating in the pooling arrangement voluntarily
agreed to a redistribution of their Medicaid reimbursement from the State by directing
their agent, the MSC, to administer the pool. The evidence submitted supports these
representations.

DECISION AND ORDER:

The Intermediary’s decision to treat payments the Providers received from the MSC pool
as provider tax refunds, and offset such payments against allowable FRA tax expense,
was inconsistent with the facts, Medicare laws, and program guidance. The
Intermediary’s adjustments are reversed.

BOARD MEMBERS PARTICIPATING:

Suzanne Cochran, Esq., Chairman
Yvette C. Hayes

Michael D. Richards, C.P.A.
Keith E. Braganza, C.P.A.

John Gary Bowers, C.P.A.

FOR THE BOARD:

Suzanne Cochran, Esquire
Chairperson

DATE: September 29, 2009
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Attachment 1
Kindred Hospitals

Provider and Case number Summary

Provider Name Provider# Case#t FYE

Kindred Hospital — Kansas City 26-2011 05-0717 8/31/00
05-0718 8/31/01
06-0165 8/31/02
06-0166 8/31/03

Kindred Hospital — St. Louis 26-2010 06-0121 8/31/02
06-1729 8/31/03



CENTERS FOR MEDICARE AND MEDICAID SERVICES

Decision of the Administrator

In the case of: Claim for:

Kindred Hospital - Kansas City Provider Cost Reimbursement

Kindred Hospital - St. Louis Determination for Cost Reporting
Periods Ended: 08/31/00, 08/31/01

08/31/02, 08/31/03
Provider
Vs.

Wisconsin Physician Services Review of:

(formerly Mutual of Omaha) PRRB Dec. No. 2009-D42
Dated: September 29, 2009

Intermediary

This case is before the Administrator, Centers for Medicare & Medicaid Services
(CMS), for review of the decision of the Provider Reimbursement Review Board
(Board). The review is during the 60-day period in §1878(f) (1) of the Social
Security Act (Act), as amended (42 USC 139500 (f)). The parties were notified of
the Administrator’s intention to review the Board’s decision. = Comments were
received from the Intermediary requesting reversal of the Board's decision.
Comments were also received from the Provider requesting affirmation of the
Board’s decision.' Accordingly, this case is now before the Administrator for final
agency review.

ISSUE AND BOARD’S DECISION

The issue is whether the Intermediary’s adjustments treating the Management
Services Corporation (MSC) pool payments the Providers received as provider
refunds, which were offset against the allowable provider tax expense, were proper.

The Board held that the Intermediary's decision to treat payments the Providers
received from the MSC pool as provider tax refunds, and offset such payments

" The Center for Medicare Management submitted untimely Comments after the
prescribed commenting period, and thus, those comments were not considered.



against allowable FRA tax expense, was inconsistent with the facts, Medicare laws,
and program guidance. The Board reversed the Intermediary's adjustments.

The Board found that the MSC pool payments are not refunds of the Federal
Reimbursement Allowance Program (FRA) tax since the only way under State law to
change the amount of FRA tax assessed on a hospital is for the hospital to petition the
State before the tax is due.

The Board stated that payments from the MSC pool are not "refunds of previous
expense payments" as contemplated under the regulation at 42 C.F.R. §413.98(a)
("Refunds of previous expense payments are reductions of the related expense.") The
Board points out that the creation of the FRA tax and the MSC pooling arrangement
at approximately the same time does not necessarily support the conclusion reached
by the Intermediary or the Office of the Inspector General that an MSC pool payment
constitutes a tax refund that should be used to offset the FRA tax.

The Board found that payments from the MSC pool does not qualify as a tax refund
because the Missouri Hospital Association (MHA) and MSC are private entities.
According to the Board, a tax refund may only be issued by a governmental authority
or its representative and neither MHA, nor MSC, is a governmental authority or
representative of such.

The Board found that the MSC pool payments are not credits or returns. In making
this argument, the Board states that MSC pool payments are part of a funding
mechanism for the state-wide care provided to Medicaid and uninsured patients.
Hence, such payments to hospitals into the MSC pool do not constitute an allowable
expense. Therefore the hospitals that receive payments from the MSC pool cannot
result in the reduction of that expense, since MSC pool payments cannot be an
income which serves to reduce costs.

Instead, the Board found that payments from the MSC pool are properly
characterized as "other revenue" or as donations for financial accounting and
Medicare cost reporting purposes. The Board stated that "other revenue" is derived
from "services other than providing health care services or coverage to patients,
residents or enrollees." Therefore, since only "other income items which serve to
reduce costs" qualify as applicable credits, and not "all other income", such as the
non cost-reducing revenue at issue qualify as credits, give-backs or returns, the MSC
pool payments in this case do not offset FRA tax expenses.



SUMMARY OF COMMENTS

Providers Comments

The Providers requested affirmation of the Board’s decision. The Providers stated
that the Board correctly held that MSC pool payments are not refunds of the FRA tax.
The Providers asserted that Missouri Statute 208.461(1) provides no provision
authorizing a refund of FRA taxes, except under limited circumstances not involved
here. Therefore, payments from the MSC pools are not “refunds of previous expense
payments” as contemplated under 42 C.F.R. §413.98(a), and the FRA tax and the
pooling arrangement are independent of one another. MSC pool payments are
derived from private contracts and hospitals may voluntarily choose to participate in
the MSC pooling arrangement.

The Providers stated that MSC pool payments are not credits, give-backs or returns,
as contemplated under PRM §2302.5 because only “other income items which reduce
costs” qualify as an applicable credit, not all other income items as asserted by the
Intermediary. Since the MSC pool payments are part of a funding mechanism for
state-wide care provided to Medicaid and uninsured patients, a hospital’s payment to
the MSC pool could not constitute an expense, and another hospital’s receipt of a
payment from the MSC pool could not result in the reduction of an expense.
Therefore, a payment from the MSC pool cannot be an income item which serves to
reduce costs.

According to the Providers, a payment from the MSC pool is properly characterized
as “other revenue” for financial accounting and Medicare cost reporting purposes.
These payments are unrelated to, and should not be used as an offset to, the FRA tax
expense.

Intermediary Comments

The Intermediary requested reversal of the Board’s decision. The Intermediary
argued that the MSC pool payments serve to reduce the FRA tax burden. Therefore,
the Intermediary’s adjustments made to offset the FRA tax expense were appropriate.
According to the Intermediary, the statute defines reasonable costs as: “the cost
actually incurred” and the regulations allow for reductions of expenses when related
funds are received. Furthermore, the manual instruction allows the offset of an
expense by the receipt of “other income” items which serve to reduce costs.

The Intermediary pointed to the Office of the Inspector General’s (OIG) report, dated
May 6, 2004, which concluded that the MSC pool payments should be offset against



the FRA tax expense because the pool was established to mitigate the provider tax
imposed by the State.

The Intermediary stated that the purpose of the MSC pool is for “enhancing the
ability of Missouri hospitals to provide health care services to beneficiaries of the
Missouri Medicaid Program and to the uninsured.” However, it is the FRA tax itself
which results in increased Medicaid funding, which enhances Medicaid beneficiaries.
The MSC pool is simply a redistribution system that does not restrict how the funds
may be used. The redistribution formula considers the FRA tax to determine which
hospitals contribute funds to the pool, as well as the hospitals which receive funds
from the pool. The OIG report concluded that the contributions to the pool were not
“unconditional.” Thus, the contributions cannot be considered to be donations.

DISCUSSION

The entire record, which was furnished by the Board, has been examined, including
all correspondence, position papers, and exhibits. The Administrator has reviewed
the Board’s decision. All comments received timely are included in the record and
have been considered.

Section 1861(v)(1)(A) of the Social Security Act establishes that Medicare pays for
the reasonable cost of furnishing covered services to program beneficiaries, subject to
certain limitations. This section of the Act also defines reasonable cost as "the cost
actually incurred, excluding there from any part of incurred cost found to be
unnecessary in the efficient delivery of needed health services." The Act further
authorizes the Secretary to promulgate regulations establishing the methods to be
used and the items to be included in determining such costs. Consistent with the
statute, the regulation at 42 C.F.R. §413.9 states that all payments to providers of
services must be based on the reasonable cost of services covered under Medicare
and related to the care of beneficiaries. The implementing regulation at 42 C.F.R.
§413.9(a) provides that “reasonable costs” includes “all necessary and proper costs
incurred in furnishing the services subject to principles relating to specific items of
revenue and cost.”

In determining what constitutes a reasonable cost, 42 C.F.R. §413.98 provides for
reductions due to purchase discounts, allowances and refunds of various expenses:

(a) Discounts and allowances received on purchases of goods or
services are reductions of the costs to which they relate. Similarly,
refunds of previous expense payments are reductions of the related



expense.
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(b)(3) Refunds are amounts paid back or a credit allowed on account of
an over collection.

(c) All discounts, allowances and refunds of expenses are reductions in
the costs of goods or services purchased and are not income. If they
are received in the same accounting period in which the purchases
were made or expenses were incurred, they will reduce the purchases
or expenses of that period. However, if they are received in a later
accounting period, they will reduce the comparable purchases or
expenses in the period in which they are received.

Providing additional guidance about purchase discounts, allowances, and refunds, the
CMS Provider Reimbursement Manual (PRM) 15-1, Section 2302.5 defines
“Applicable Credits,” that offset or reduce expense items listed on a cost report as
follows:

Those receipts or types of transactions which offset or reduce expense
items that are allocable to cost centers as direct or indirect costs.
Typical examples of such transactions are: purchase discounts, rebates,
or allowances; recoveries or indemnities on losses; sales of scrap or
incidental services; adjustments of overpayments or erroneous charges;
and other income items which serve to reduce costs.”

> The Administrator notes that the term "other income" is generally defined as
income activities that are not undertaken in the ordinary course of a firm's business,
while the term "other revenue" is generally defined as revenue from sources other
than regular sources. Hence, the use of the term "other income" or "other revenue"
appears interchangeable. See also Transcript of Oral Hearing (Tr.) at 173. (Provider
Witness: "A. Well since the payments from the pool which is coming from the MSC
cannot be identified with an individual patient and an individual service provided
they really can't be designated as patients services and really related to other revenue
or other income.")



This particular case involves the Providers’ Medicare cost report treatment of the
payments they received from a privately-administered pooling arrangement in which
certain Missouri hospitals participated.

In 1992, the MHA created a voluntary Medicaid pool arrangement on behalf of
Missouri hospitals that chose to participate. The pooling arrangement provided for
the distribution of funds among participating hospitals with the purpose of enhancing
the ability of Missouri hospitals to provide health care services to patients who are
uninsured and to Medicaid beneficiaries. The hospitals first paid the FRA tax directly
to the State by check or requested that the tax be deducted from their Medicaid
reimbursement.

Under the MHA'’s pooling arrangement, the MSC was authorized by participating
hospitals to endorse and deposit the checks issued by the State to the respective
hospitals into separate bank accounts maintained by each participating hospital and
such funds were in turn transferred to an MSC bank account (the MSC pool).3
Generally the State payments included Medicaid DSH (add-on) payments in addition
to payments for Medicaid claims." The MSC then reallocated this revenue to
hospitals participating in the pool pursuant to an agreed-upon payment methodology.
According to the agreement, each hospital received a net payment from MSC equal
to their Medicaid claims net payment (after reduction for FRA assessment payment)
and including any uninsured add-on payment and upper payment limit payment, i.e.,
Medicaid DSH payment) less the MSC’s administrative fee and contributions for
scholarship and poison control network, plus an adjustment for participation in the
pool (either a payment received from the pool, or a deduction for the amount of the
Medicaid revenue paid into the pool).’”  This payment detail, which, inter alia,
showed the FRA assessment, were included on monthly account statements issued by
MSC to each participating hospital.®

While the FRA State tax is mandatory, the MSC pooling arrangement is voluntary
and not all hospitals participate. Participating hospitals sign a private contract that
authorizes MSC to accept and deposit a hospital’s State payment contributions on
behalf of the hospitals and to redistribute such voluntary payments to other

> See, Agreement between the Providers and MHA, Providers’ Final Position Paper
at Exhibit, P-16, No.13.

* See, e.g., Intermediary Exhibits I-13, I-14, I-15 (Intermediary Workpapers and MSC
remittance advices)

5 See, e.g., Provider Exhibit P-14-2 Schedule A Calculation Worksheet at 00138.

6 See, e.g., Intermediary Exhibits I-13, I-14, I-15 (MSC remittance advices)



participating hospitals pursuant to a pre-established methodology. The Providers’
Agreement with MHA explains how the pool funds are created, stating:

Hospital authorizes MSC, as agent, to withhold certain funds received
by MSC from Hospital that have been paid to Hospital by the program
for the purpose of redistributing said funds or a portion thereof to other
hospitals to enhance such hospitals' ability to provide health care to
Medicaid beneficiaries and the uninsured. This amount is separate and
apart from amounts withheld pursuant to paragraph 2.c. of this
Agreement. Such separate funds managed on behalf of Hospital are
not the property of MSC in accordance with this Agreement and will
be consolidated with like funds from other hospitals. Such
consolidation of funds will constitute the Pool.

The Providers in this case are Medicare-certified long-term acute care hospitals
located in the State of Missouri that were subject to the FRA tax and have been
participants in the MSC pooling arrangement. The Providers entered into separate
contracts with MSC for this purpose. The Providers have received regular
statements from the MSC listing their payments to, and from, the MSC pool. On
their Medicare cost reports, the Providers reported both their FRA tax payments and
the payments they received from the MSC pool. The Providers respectively claimed
the amount of provider FRA tax each hospital paid to the State as an allowable
expense on their cost reports. The Providers listed payments received from the
MSC pool as Medicaid revenue on their cost reports by reporting MSC pool
payments as a reduction of their Medicaid contractual allowance adjustment.

The Providers’ appeals cover fiscal years ending (FYE) from 2000 to 2003. The
Intermediary audited the Provider’s [Kindred Hospital — Kansas City] FYE August
31, 2000 cost report, and issued an NPR, dated September 19, 2003. On the original
NPR, the Intermediary made no adjustments with regard to FRA tax expense, or the
pool payments.

On May 6, 2004, the OIG released a report on its review of 17 Missouri hospitals that
purportedly received the largest MSC pool payments from the Missouri Hospital
Association or MHA.® The OIG found that 15 of the 17 hospitals recorded the pool
payments as Medicaid revenue, rather than as a reduction of the FRA tax expense.
The OIG concluded that CMS should instruct the Intermediary to reopen these

! See, Providers' Final Position Paper at Exhibit P-16, No. 3.
8 See “Review of the Classification of Missouri Provider Tax Refunds on Hospitals’
Medicare Cost Reports,” May 2004, A-07-02-04006 (the “OIG Report”).



hospitals’ cost reports and make adjustments to reclassify the pool payments as tax
refunds, to be offset against the FRA tax expense.

At the instruction of CMS, and pursuant to the OIG report, the Intermediary
reopened the Provider’s [Kindred — Kansas City] FYE August 31, 2000 cost report,
and issued a revised NPR dated September 15, 2004. Adjustment No. 4 to the
revised NPR disallowed $1,714,610 “to reflect the non allowable FRA tax.”
Adjustment No. 5 to the revised NPR disallowed $2,267 in expenses claimed related
to the administration of the Association’s pool. The Intermediary issued a second
revised NPR for the same cost report, dated October 21, 2004. Adjustment No. 4 to
the second NPR allowed $570,033 to “correct the allowable expense for FRA tax for
previous excess revenue offset.” The Provider determined that these adjustments
have a total Medicare reimbursement impact of $484,728, the amount at issue in
appeal PRRB No. 05-0717. For FYEs 2001 through 2003, at the instruction of CMS,
and pursuant to the OIG report, the Intermediary audited additional cost reports of the
Providers and issued several NPRs. As with the Provider’s NPR for FYE August 31,
2000, these NPRs offsetting the FRA tax expense by the amount of pool payments
received to decrease FRA tax.

After consideration of the law, regulations, policy guidelines and the administrative
record, the Administrator finds that the Intermediary correctly treated the MSC pool
payments the Providers received as a reduction of the costs of the FRA tax and
properly offset such payments against the allowable FRA tax expenses.

The history of the Missouri FRA program shows that the State and the Missouri
Hospital Association originally proposed, in 1990, a voluntary contribution program.
Under this proposal, hospitals would be compensated for some of the uncompensated
care costs with the understanding that hospitals would contribute some of the funds
back to the State to be used to pay the State share of the uncompensated care
payments necessary to draw matching Federal dollars and underwrite some of the
State's costs of operating the basic Medicaid program. The “FRA Briefing Book™
explained that: “Under the voluntary contribution program, there were no losers. All
hospitals received payments in excess of their contribution.”

However, in 1992, the Federal government enacted “The Medicaid Voluntary
Contribution and Provider- Specific Tax Amendments of 1991” (Pub. Law 102-234).
The Public Law 102-234 required the phasing out of the Voluntary Contribution
program and established alternative criteria for Medicaid provider assessment or tax
programs. As a result, the State of Missouri enacted the Federal Reimbursement
Allowance (FRA) law, which in complying with the Federal law, imposed a

® Provider Exhibit P-14-4.



uniformed and broad based tax. This tax did not rely heavily on disproportionate
share hospitals contributions and was originally based on patient days, which was
later based on operating revenue. Moreover, because of these changes, the State
concluded that all hospitals would receive disproportionate share payments. As the
FRA Briefing Book explained:

The [DSH] payments were based on a hospital's Medicaid contractual
adjustment and 15 percent of a hospital's Medicare contractual
adjustment. The inclusion of 15 percent of the Medicare contractual
adjustment allowed the payments to hospitals to be structured in such a
way that extreme variation in payments could be avoided. MHA's
objective in reviewing the [DSH] payment was to have this
component of the FRA payment system offset the FRA assessment.
*#%% Under the provisions of Public Law 102-234 some hospitals
became “losers”, meaning that their FRA disproportionate share
payments did not exceed their FRA assessments.

The MHA thus initiated the “Hold Harmless” pool, an arrangement that saw further
increased participants due to the Omnibus Budget Reconciliation Act of (OBRA)
1993 attempts to contain the growth of the Medicaid program. These provisions
limited the Medicaid disproportionate share payments to no more than the costs of
serving Medicaid patients and the costs of the uninsured, thus requiring the State's
removal of the 15 percent of the Medicaid contractual adjustment in the formula for
determining State of Missouri “FRA-based [DSH] payments. When the 15 percent of
Medicaid contractual adjustment was removed from the [DSH] payment, it was no
longer possible to avoid wide variations in payments among hospitals..... Under
OBRA '93 the number of losers increased and the amount of losses increased.”"”
Correspondingly, the number of hospitals that volunteered to join the pooling
arrangement significantly increased. The Missouri Hospital Association explained:

The enactment of Public Law 102-234 created a dilemma for
Missouri’s hospitals. The law’s requirement of a broad-based and

' The FRA Briefing Book at 00165 The FRA Briefing Book also showed the
"Impact on the FRA on the State Medicaid Appropriations: FY 1996" showing
hospital DSH payments of $360 million and Hospitals tax payment of $316 million
(which allows Federal matching of $475 million). Id. 00165. See also Provider
Exhibit P-1 showing "How FRA Works" State fiscal year 2002, showing Hospital
Assessments of $463 million, $678 million of Federal matching with the resultant
expenditures of a total of $1,112 million including $311 million for DSH, $249
million for direct payments, $311 million for hospital care, $181 million for managed
care, $57 million for 1115 waiver.
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uniform assessment forced some hospitals to pay a tax substantially in
excess of any benefit they would derive from the program. A review
of the federal law led to the conclusion that hospitals could engage in a
pooling arrangement to mitigate the impact of a broad-based, uniform
assessment. Under the pooling arrangement, funds are withheld from
hospitals that are winners under the program. Winners are defined as
hospitals with certain designated Medicaid payments in excess of their
FRA assessments. The withheld funds are transferred to the hospitals
that are losers. Losers are defined as hospitals with an FRA
assessment in excess of their designated Medicaid payments. This
pooling arrangement is voluntary, and not all hospitals participate.

Hekeck

In July 1996, because of concerns of the Health Care Financing
Administration about the uniformity of the tax, the DSS converted the
FRA based on patient days to an assessment based on net-patient
service revenue minus Medicaid net patient-service revenue. With this
change in taxing methodology, the number of hospitals paid from the
pool increased from 51 to 71. (The 71 hospitals include those that
received a pool payment to cover their nursing home assessment.) In
SFY 1999, the state began to include Medicaid net patient revenue and
other revenue in its assessment calculation. In SFY 2004, 79 hospitals
received payments from the pool.'’

In sum, under the FRA program, the State assessed a provider tax for use in the
Medicaid financing formula, which allowed the State to increase matching Federal
funding and provide higher reimbursement to Medicaid providers. The MHA, long a
partner with the State in developing sources of revenue for providing uncompensated
and Medicaid care, created the redistribution arrangement on behalf of the Providers
to mitigate the impact of the provider tax.'> As a result of the FRA tax assessment
program and changes in the Federal law which affected the Medicaid DSH formula
and the State's ability to directly mitigate the tax burden, certain Missouri hospitals
elected to participate in the redistribution arrangement managed by the Missouri
Hospital Association. This pool arrangement allowed for a distribution of the
increased funding that occurred as a result of the FRA tax based on the provider's tax
burden. The pooling arrangement created a redistribution methodology under which
payment in excess of a hospital's FRA tax assessment would be redistributed to those

"' See Intermediary Exhibit I-4, “Missouri Hospital Association-FRA History and
Background.”
12 See, Intermediary Final Position Paper at 7.
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Missouri providers that did not receive Medicaid reimbursement in excess of their
FRA tax assessment.

The objective for establishing the system that returned funds to the providers was to
“offset” or ease the severity of the FRA tax assessment and diminish the effects of
changes in law that resulted in wide disparity in the impact of the tax, an objective,
which, in practice, was achieved. This objective, in practice, can be seen in the
computation formula of the remittance advices which shows the FRA obligation of
the respective participant and the amount of its Medicaid DSH add-on payment. The
pool payment is shown when the tax burden was not sufficiently eased by the DSH
payment for that period.” The remittance advices show the pool participation
payment was linked to the amount of the FRA tax assessed on the individual hospital
and the amount of its Medicaid DSH payment. The MHA/MSC remittance advices
recorded the Medicaid add-on (DSH) payment, the FRA tax withheld, and the pool
payment to the provider for that period.'* The pool contributors and pool receivers
were directly linked to, and determined by, the amount of the tax assessment and the
amount of the DSH payment."

Generally, the providers that received a payment from the pool were assessed a FRA
tax that exceeded the Medicaid add-on (DSH) payment amount. Those providers
with a tax assessment amount less than the Medicaid add-on payment amounts were
not adversely affected by the hospital provider tax and were not awarded an
additional payment from the pool.'® Thus, for providers receiving a payment from
the pool, these payments were specifically designed to reduce the tax assessment
burden determined by the State.

Based on the foregoing, the Administrator finds that the record shows an integral
nexus and link between the FRA tax assessment program and the pooling
arrangement payments. As the history of the FRA program shows, the State and the

13 See, e.g., Intermediary Exhibits I-13, I-14, I-15 (MSC remittance advices),
Intermediary Exhibit [-17. Attachment 1.

' See Id. As noted above in Provider Exhibit P-1, the total amount of DSH payment
expenditures by the State was less than the amount of the FRA assessments. Thus, it is
reasonable that the pool participation payment to an individual hospital may not result in
a dollar for dollar recovery of the tax burden incurred, but rather reduce the tax burden.

15 See, also e.g. Provider Final Position Paper, at 10. ( "The reasons the hospitals
needed to join in this voluntary association was that the State's distribution
mechanism of the additional Medicaid funds realized from the FRA tax assessment
and the resulting Federal match was not equitable to all hospitals.")

16 See, e.g., Intermediary Exhibits I-13, I-14, I-15 (MSC remittance advices),
Intermediary Exhibit I-17-Attachment 1.
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Missouri Hospital Association were long partners in working together to seek
financing for Medicaid and uncompensated care individuals. Because of Federal law
changes, the State's Medicaid DSH payment to a respective provider could no longer
be guaranteed to directly track a provider's FRA assessment. The FRA tax amount
was assessed broadly based on all revenue (both operating and other) and unrelated to
the Medicaid DSH payment. No longer did the FRA tax assessment weigh more
heavily on the hospitals receiving significant DSH payments therefore causing the
MHA's establishment of the pool to accomplish what State law no longer could. But
for the FRA tax assessment and the Federal limitations placed on such tax funds and
Federal limitations placed on the mitigation of the burden by DSH payments, the
pooling arrangement at issue in this case would not have been created by the
Missouri Hospital Association. Likewise, the record shows that the FRA tax
assessments and the payments of funds derived directly and indirectly from that tax
through the DSH payments drove the pools payment methodology.

Therefore, the Administrator finds that payment from the pool must be used to offset
the tax assessment. The reasonable cost rules require that a provider be reimbursed
the costs actually incurred. In this case, the actual costs incurred are properly
determined with respect to the tax assessments once the related pool payment is
recognized and offset. Similarly, the regulation at 42 C.F.R. §413.98(a)[2003] states
that refunds of previous expense payments (such as FRA taxes) are reductions
(offsets) of the related expense, just as other income (the pool payment) should be
used to reduce the related cost (the FRA tax assessment) under §2302.5 of the PRM..
A reduction to the amount “paid from the pool” is required under reasonable cost
principles which allows only the costs actually incurred under §2302.4 of the PRM as
the “other income” received from the pool was because of the FRA tax assessment.'’

In addition, contrary to the Providers' assertion, the payments to the pool cannot be
considered donations or unrestricted grants from one hospital to another hospital. The
Administrator finds inter alia, that the contribution was not unconditional and, thus,
cannot be considered a donation. The record shows that the pool itself, not the
individual hospital, calculated the contribution amount based on a formula. The
contributions by the hospitals were driven or conditioned by the underlying
mechanism whereby the hospital was assured that it would have some relief overall
from the FRA tax assessments if needed. Overall, the pool also ensured cooperative

"7 As stated previously, "For services reimbursed on the basis of actual cost, the
Medicare program's clear intent is to pay the "net cost of covered services." Inherent
in the definition of "net costs" is the concept that expenses must be reduced by any
related income earned ... form cannot prevail over substance...." See, Montefiore
Medical Center (New York, N.Y.) v. BlueCross BlueShield Association/Empire
Medicare Services, PRRB Hearing, Dec. No 2006-D29; Intermediary Exhibit I-7.
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compliance and agreement with the tax assessment that allowed for the matching
Federal funds benefits and increased Medicaid payments overall. Thus, the payment
to the pool cannot be considered unconditional and, hence, a donation.

Further, the OIG Report released May 6, 2004, also found that other funds paid from
the pool as the “pool redistribution amounts” also known as “payment from the pool”
were not included in the IRS Form 1099 released annually by the Missouri Medicaid
Department of Social Services. The Administrator finds that, while treated as
Medicaid revenue by the Providers, there was no evidence that the pool payment was
shown as Medicaid revenue through the IRS Form 1099 reporting process. This is
further cumulative evidence that the “payment from the pool” was not Medicaid
operating revenue as originally claimed and, but rather a payment to offset the burden
of the FRA tax and, consequently, a payment that reduced the costs incurred from the
tax under reasonable cost rules and principles.'®

In sum, the Administrator finds that the Intermediary properly revised the Providers’
Medicare cost reports to identify improper classification of payments and ensure the
integrity of the Medicare Trust Fund by treating the Providers’ MSC pool payments
as offsets against the Providers’ allowable tax expense."

'8 The Administrator notes that the Board found, based on the OIG Report, that CMS
determined after ten years of review, that the arrangement under Medicaid rules did
not violate the hold harmless provision of 42 CFR 433.68(f). However, the OIG
Report stated that: "CMS and the State ultimately arrived at a compromise for
Medicaid purposes in December 2002. As part of the agreement, the State agreed to
change its financing formula." Thus, while not having a conclusive bearing on this
case, 1t would not be accurate to state based on the OIG Report summary, that CMS
concluded that the arrangement did not violate the Medicaid hold harmless rule.

' The Administrator notes that such offsets should only include positive pool
payments from the fund to the Providers and not pool contributions. See Tr. at 80-84.



DECISION

The decision of the Board is reversed in accordance with the foregoing opinion.

THIS CONSTITUTES THE FINAL ADMINISTRATIVE DECISION OF THE
SECRETARY OF HEALTH AND HUMAN SERVICES

Date:_11/20/09 /s/
Michelle Snyder
Acting Deputy Administrator
Centers for Medicare & Medicaid Services
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop: $2-26-12
Baltimore, Maryland 21244-1850

CENTERS FOR MEDICARE & MEDICAID SERVICES
CENTER FOR MEDICAID & CHIP SERVICES

Charles Greenberg

Director of Hospital Finance and Waiver Programs
Health and Human Services Commission

4900 N. Lamar Boulevard

Austin, Texas 78751

Dear Mr. Greenberg:

On September 21, 2018, the Centers for Medicaid & CHIP Services (CMCS) sent questions to
the State of Texas requesting information about how the state is financing the non-federal share
of several Medicaid payments. In light of previously expressed CMS concerns regarding the
state’s financing and the August 7, 2018 decision from the Department of Health and Human
Services’ Departmental Appeals Board, CMCS has requested this information to ensure the state
is financing its Medicaid program consistent with federal requirements and is exercising program
oversight necessary for ongoing compliance. Please provide a response within 30 days of
receipt of this letter.

On November 16, 2018, the state provided information regarding health care-related taxes in
Dallas and Tarrant counties that have replaced impermissible financing. Based on CMCS’
review of this information, the Dallas and Tarrant county taxes appear to meet the broad-based
and uniformity requirements at section 1903(w) of the Social Security Act (the Act) and
implementing regulations at 42 CFR part 433. Further, the use of such funds to finance certain
Medicaid payments, as described in the information provided, does not appear to constitute a
hold harmless arrangement prohibited by section 1903(w) of the Act and implementing
regulations. To the extent CMS discovers at a later date that these financing arrangements do, in
fact, violate federal statute and regulation, CMS may take action to enforce compliance.

We appreciate the action taken to replace impermissible arrangements in Dallas and Tarrant
counties. We hope that this progress will now allow the State and CMCS to timely address the
permissibility of other financing arrangements throughout the state and related state oversight.
In its November 16, 2018 response, the state indicated it would respond at a later date to CMS
requests regarding these additional concerns. Recently, the state notified CMS that it plans to
conduct a state-wide survey to obtain information regarding the financing mechanisms in other
local jurisdictions. We understand that the state is initiating this survey during the week of
December 10, 2018.
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In addition, the state provided CMS an analysis of a proposed structural change that you believe
could alleviate any concerns beginning October 1, 2019. CMS is now reviewing the information
the state provided and will respond as soon as possible.

Thank you again for the recent information. We look forward to obtaining the remainder of the
information previously requested on September 21, 2018, including the state’s detailed plan and
timeline outlining corrective action for any impermissible financing arrangements that may be
currently in use. CMS recognizes that corrective action may require consideration by the Texas
legislature, which will convene in January and only meets every two years. Therefore, we are
asking that the State submit this information and plan within 30 days of receipt of this letter,
which CMS will view as evidence of a good faith effort by the state to resolve these outstanding
concerns. Such a good faith effort will be taken into consideration as CMS weighs the need for
further compliance action, including but not limited to further deferrals or disallowances in

counties where CMS has completed a financial management review (FMR) or initiating new
FMRs.

Please be reminded that CMS expects all financing arrangements in Texas to comply with statute
and regulations and remains committed to working with the state to ensure compliance.

CMS continues to be available to provide technical assistance to the state as necessary. Please
contact Kristin Fan should you have any questions or need assistance.

Sincerely,

oy € Ao/

Mary C. Mayhew
Deputy Administrator, Director

cc: Bill Brooks, Associate Regional Administrator, Dallas
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August 23, 2019

NOTE TO RORY HOWE

Re:  Missouri Federal Reimbursement Allowance (FRA) Tax Program

You have asked whether the contents of an August 2, 2019 letter from the Director of the
Missouri Department of Social Services to the Center for Medicaid and CHIP Services (CMCS)
Acting Director (state’s letter) affects our previously expressed agreement that CMS reasonably
could conclude that the Federal Reimbursement Allowance (FRA) health care-related tax
program in Missouri includes a hold harmless arrangement under 42 C.F.R. §433.68()(3),
because the state imposes the tax and provides for payments that directly guarantee to hold the
taxpayers harmless for all or any portion of the tax amount. As discussed below, the state’s letter
does not affect our position.'

42 C.F.R. §433.68(f)(3) provides, in relevant part, that a hold harmless arrangement exists where
the state imposing the tax provides for any direct or indirect payment such that the provision of
the payment directly guarantees to hold taxpayers harmless for all or any portion of the tax
amount.” In preamble to a 2008 final rule amending this provision, CMS affirmed its
explanation in preamble to the proposed rule that “[a] direct guarantee will be found when a
State payment is made available to a taxpayer or a party related to the taxpayer in the reasonable
expectation that the payment would result in the taxpayer being held harmless for any part of the
tax.” 73 FR 9685, 9695 (Feb. 22, 2008) (confirming preamble statement in 72 FR 13726, 13730

(Mar. 23, 2007)).

As we understand it, Missouri imposes a tax of less than 6 percent of revenue, separately for
inpatient and outpatient hospital services. These taxes support fee-for-service (FFS) add-on
payments for hospital services and increased managed care capitation rates that support increased
payments for hospital services. There is a voluntary “FRA pool” program operated by the
Missouri Hospital Association (MHA) into which participating hospitals pay amounts from their
stream(s) of payments that are supported by the FRA tax. The MHA then applies an FRA pool
payment methodology to redistribute these amounts among the participating hospitals using a
formula that we understand takes into account the hospitals’ volume of care furnished to
Medicaid beneficiaries and the uninsured. Although the MHA-published “FRA Tutorial”
document that you supplied® asserts that “[f]or various reasons, the amount of the tax paid by
each hospital bears no direct relationship to the amount of FRA-funded payments it receives for
treating Medicaid and uninsured patients,” in the same paragraph, the MHA explains that the

! We are also attaching the state’s letter to the transmittal e-mail for this Note.

? The regulation also provides that a hold harmless arrangement exists where the provision of the payment indirectly
guarantees to hold taxpayers harmless. Whether there is an indirect guarantee is determined under a two-prong test,
which the subject Missouri tax appears to satisfy because it is less than 6% of taxpayer revenues. See 42 C.F.R.

§433.68(D(3)()(A).

* We are also attaching the “FRA Tutorial” document to the transmittal e-mail for this Note.
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FRA pool program collects and redistributes “only what is needed to ensure that no pool
participant pays more in FRA tax than it received in FRA-funded payments,” FRA Tutorial, at 2.
This is consistent with a publicly available statement by the MHA Vice President of
Governmental Relations that,

the pooling arrangement redistributes some FRA-funded payments so that participants in
the FRA pooling arrangement are not financially harmed by the FRA program. By
insulating pool participants against financial loss, the pooling arrangement enables
industry concurrence with the state’s use of provider taxes, which generates more funding
than likely would be possible under alternative scenarios.’

Notably, these characterizations of the FRA tax program by the MHA are also consistent with
the state’s own statements, including a state program assessment that describes the MHA-
operated FRA pool program as an “attempt to make the tax closer to budget neutral for hospitals™
involving “efforts to compensate hospitals for their costs attributable to the FRA assessment.”

A graphic depiction of the FRA fund flows reflects that an “[i]ntention of [the] voluntary MHA
pooling arrangement is participation of all FRA paying hospitals,” and explains that, “[t]o net out
the FRA paid with the payments received, MHA reimburses providers that receive less in FRA-
funded payments than they pay [in FRA taxes.]”¢

We understand CMCS-Financial Management Group to believe that, because of the MHA -
operated voluntary FRA pool program, the state’s payment of FFS add-ons and increased
capitation rates supported by the FRA tax to increase hospital payments directly guarantees to
return to the taxpaying hospitals all or a portion of their tax amounts. The state counters that it is
not involved in the MHA-operated FRA pool program in any way; the state is not a party to the
FRA pool agreement (which takes the form of a memorandum of understanding (MOU) between
the MHA and each participating hospital) and “in no way directed either party as to [the] terms
[of the MOU].” “The non-involvement of the State.” argues Missouri, “in itself should satisfy
CMS that there is no hold harmless violation.” State’s letter, at 1.

We do not think it is dispositive that the state itself is not directly involved in setting the terms
of, or administering, the FRA pool. In preamble to the proposed rule that preceded the February
2008 final rule on health care-related taxes, CMS stated that a direct guarantee would be found
“when a state payment is made available to a taxpayer or a party related to a taxpayer (for
example as a nursing home resident is related to a nursing home), in the reasonable expectation
that the payment would result in the taxpayer being held harmless for any part of the tax.” 72 FR
at 13730. In final rule preamble, CMS explained that it chose the term “reasonable expectation™
because “state laws were rarely overt in requiring that state payments be used to hold taxpayers
harmless.” 73 FR at 9694. By its own statements, Missouri is aware of the availability of the
FRA pool program to hospitals subject to the FRA tax, and shares (or at least is aware of) an

* Daniel Landon, “Missouri’s Hospital Provider Tax Pooling Arrangement,”
https://web.mhanet.com/article/4387/Missouri&2 1 7sHospital-Provider-Tax-Pooling-
Arrangement.aspx7articlegroup=2663, June 1, 2016 (accessed Aug. 19, 2019).

* Missouri Department of Social Services, “Rapid Response Review — Assessment of Missouri Medicaid Program
FINAL REPORT,” p. 22, https://dss.mo.gov/mhd/mt/docs/mhd-rapid-response-review.pdf, Feb. 11, 2019 (accessed
Aug. 19, 2019).

5d.
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“Intention” that all such hospitals should participate in the FRA pool so that they can be
reimbursed if their increased Medicaid payments supported by the FRA tax are insufficient to
compensate them for their FRA tax costs. Although we do not know whether all hospitals
subject to the FRA tax in fact participate in the FRA pool, we would expect that any hospital that
does not participate receives sufficient Medicaid payments for inpatient and outpatient hospital
services that the hospital is reasonably confident that it receives its tax cost back without need for
the FRA pool’s redistribution mechanism. There appears to be a “reasonable expectation™ that
the taxpaying hospitals — whether directly through their Medicaid payments or due to the
availability of the FRA pool program — are held harmless for at least part of their FRA tax costs.

We believe the foregoing suggests a significant probability that the agency would prevail in the
event of an administrative or judicial challenge to a final agency determination that the Missouri
FRA arrangement constitutes an impermissible hold harmless under 42 C.F.R. §433.68(f)(3).
We note that the agency’s position could be marginally stronger after publication of the
forthcoming Medicaid Fiscal Accountability Rule (MFAR) proposed rule, CMS-2393-P, the
most recent draft of which includes a proposed clarification of existing CMS policy that,

[a] direct guarantee will be found to exist where, considering the totality of the
circumstances, the net effect of an arrangement between the State (or other unit of
government) and the taxpayer results in a reasonable expectation that the taxpayer will
receive a return of all or any portion of the tax amount. The net effect of such an
arrangement may result in the return of all or any portion of the tax amount, regardless of
whether the arrangement is reduced to writing or is legally enforceable by any party to
the arrangement.’

To the extent this proposed change to regulation text clarifies current CMS policy that is itself
adequately supported by existing statutes and regulations — which we believe to be the case — the
publication of this clarification in the MFAR proposed rule effectively will constitute guidance
and will further illuminate CMS” understanding of the existing statute and regulations even
before an MFAR final rule is issued or takes effect. However, to the extent an adjudicator
concludes that the “clarification™ in fact represents a substantive change from the requirements
of the current statute and regulations, the final rule must take effect before the new interpretation
would carry any force, and it likely would not apply to retroactive periods. With respect to the
“net effect” standard in the draft MFAR proposed rule, we note that the Departmental Appeals
Board previously has endorsed this standard in upholding CMS’ finding of an impermissible
hold harmless under a similar test applicable to provider-related donations (and also endorsed
CMS’ examination of “reasonable expectations™ concerning the existence of a hold harmless).
See Texas Health & Hum. Servs. Comm’n, DAB No. 2886 (Aug. 7, 2018).*

” Draft proposed 42 C.F.R. §433.68(f)(3).

¥ With regard to the closing point in the state’s letter about the applicability of 42 C.F.R. §438.6 and the
characterization of the payment arrangement between the state and the managed care plans as a “directed payment,”
my colleague, Sherry Lynn Burke, is working with the Division of Managed Care Plans in connection with CMS’
response.
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Please contact me at Jeremy.Vogel@hhs.gov or (202) 205-8778 if you have any questions or

concerns.
4
Jeremy Wogel

Attorney, CMS Division
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CMS

CENTERS FOR MEDICARE & MEDICAID SERVICES
CENTER FOR MEDICAID & CHIP SERVICES

July 29, 2020

Todd Richardson, Director

MO HealthNet Division

Department of Social Services
Broadway State Office Building

PO Box 6500

Jefferson City, Missouri 65102-6500

Dear Director Richardson:

Thank you for your letter dated August 2, 2019 communicating your position as to why the
Federal Reimbursement Allowance program in Missouri does not violate federal hold harmless
provisions. I appreciate your feedback and continued engagement on this important issue.

As you are aware, during the most recent actuarial review of Missouri’s Medicaid managed care
capitation rates, the Centers for Medicare & Medicaid Services (CMS) became aware that
Missouri is using revenues derived from its Federal Reimbursement Allowance (FRA) tax
program as the source of the non-federal share for its rates. Consistent with our July 19, 2019
telephone conversation, CMS is concerned that those funds may constitute an impermissible
source of the non-federal share.

As we understand the arrangement, Missouri imposes a tax of less than 6 percent of net patient
revenues on hospital services (inpatient and outpatient). These revenues provide the state with
the source of funding for the non-federal share of payments for hospital services and increased
managed care capitation rates that support increased payments to hospitals. A voluntary FRA
pool program operated by the Missouri Hospital Association (MHA) then redistributes tax
collections among the participating hospitals. While we appreciate the information provided in
your August letter, we remain concerned that this pool arrangement appears to ensure that
participating hospitals are held harmless for all or a portion of their FRA tax, which would
violate section 1903(w)(4) of the Social Security Act and implementing regulations in 42 CFR
433.68(f)(3).

As discussed in our July 2020 phone conversation, you indicated that the state will ensure that
the current pooling arrangement ends by the end of the contract rating period ending June 30,
2021 and that all hospital reimbursement is financed and paid in accordance with all applicable
federal requirements. We appreciate the state’s commitment and, accordingly, do not intend at
this time to utilize our limited financial review resources to conduct an in-depth examination of
the pooling arrangement to quantify any possible overpayments through contract rating year
2020 (ending June 30, 2020). However, please note that nothing precludes CMS from



recovering the federal portion of any overpayments from Missouri, including for contract years
through 2020, should CMS or another oversight entity (such as the Department of Health and
Human Services Office of Inspector General or the Single State Auditor) quantify overpayment
amounts relating to Missouri’s Full Medicaid Pricing arrangement or FRA tax.

CMS is also in the process of publishing additional guidance on state directed payments, parts of
which are expected to further clarify some provisions of guidance published in the November
2017 Informational Bulletin on state-directed payments. Therefore, CMS requests that the state
revise future contracts and rate certifications to transition the increased funding for Medicaid
hospital stays under the current Full Medicaid Pricing arrangement into a state-directed payment.
CMS is committed to providing technical assistance on this topic as discussed during recent calls
between our staff.

I want to again thank you for your commitment to resolving longstanding concerns and for your
collaborative approach in finding a workable solution moving forward that ensures the Full
Medicaid Pricing arrangement and FRA tax meet federal requirements. Should you have
additional questions, please contact Rory Howe for tax issues at 410-786-4878, and Alissa
DeBoy for managed care issues at 410-786-1699.

Sincerely,

Calder Lynch
Deputy Administrator and Director



Attachment

INITIAL DOCUMENT AND INFORMATION REQUEST

(10/1/20 — 09/30/21)

Please refer to Control No. EC-FM-2023-FL-01-D in all correspondence.

Please submit the requested materials by March 22, 2023.

Section 1902(a)(6) of the Social Security Act (the Act), 45 C.F.R. § 75.364, 42 C.F.R. § 433.74,
and 42 C.F.R. part 438 include requirements related to CMS’ authority to request records and
documentation related to the Medicaid program. In particular, 42 C.F.R. § 433.74(a) requires
that states, “must also provide any additional information requested by the Secretary related to
any . . . taxes imposed on . . . health care providers,” and the “States' reports must present a
complete, accurate, and full disclosure of all of their donation and tax programs and
expenditures.” 42 C.F.R. § 433.74(d) specifies that a failure to comply with reporting
requirements may result in a deferral or disallowance of federal financial participation.

Please provide the following documentation:

1. State, units of local government, cities, and counties’ laws, regulations, guidelines
and instructions to local governments and providers on the subject of health care-
related taxes. Specifically:

a.

All state, units of local government, cities, and counties’ laws that authorize
the Local Provider Participation Funds (LPPFs) health care-related taxes.

States policies and procedures related to intergovernmental transfers including
intergovernmental transfers funded by LPPFs.

Written procedures from the state or units of local government, cities and
counties for assessing, collecting, and expending LPPF tax revenues.

2. A list of Medicaid payments where the source of the non-federal share is financed by
LPPFs revenue.

a.

Also, include with the list the location of the state’s approved Medicaid
payment methodology.

3. A list of units of local government including but not limited to cities, counties, and
hospital districts that use LPPFs as the source of non-federal share for the Medicaid
payments identified in request number 2.

4. A list all providers and their locations including amounts of all revenues collected
using LPPFs for Federal Fiscal Year 2022. The list of providers and their locations
should also include their respective cities and counties that the local government
entities imposed LPPF taxes. Also include the following:

a.

b.

The amounts each provider received in Medicaid payments funded by LPPFs
in the State Directed Payment Preprints.

Indicate the total number of LPPFs currently in operation in the State of
Florida.

Indicate what providers are in which LPPF.
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d. The tax amounts that each provider paid into the LPPF.

e. The total amount of tax collected by each LPPF.

f. The total amount of tax collected by all LPPFs. If possible, please provide all
this information in Excel format.

g. The basis, i.e. hospital net patient revenues, discharges, upon which the
governmental entity levies taxes in the LPPF.

h. The tax rate or rates that each provider is charged in the LPPF.

i.  The permissible class or classes upon which the LPPF taxes are imposed as
defined at Section 1903 (w)(7) of the Act and 42 C.F.R. 433.56.

J- An indication, for each LPPF, if the tax imposed is broad-based as described
at Section 1903 (3)(w)(B) of the Act, uniform as described at Section 1903
(W)(C) of the Act, or has a waiver of the broad-based and uniformity
provisions as described at Section 1903 (w)(3)(E)(i) of the Act and
implementing regulations at 42 C.F.R. 433.72.

k. For each permissible class taxes, the 6% test as described by 42 C.F.R. 433.68
(H(3)(1)(A). The State should calculate the test for each permissible class
separately. The State should calculate the test as follows: add together all of
the health care-related taxes operating within the state, including those
imposed by units of local government, and then dividing that by the net
patient revenue of the entire permissible class.

l. A list of programs funded by the LPPF as well as their authorities including,
but not limited to state directed payments, state plan supplemental payments,
and payments made under a Section 1115 demonstration.

m. For each provider included in an LPPF tax, a comparison of the amount that
the provider is taxed with the amount of payments, including Medicaid
payments, funded by the LPPF.

n. For each locality as applicable, a description of any purpose for which LPPF
revenue is used other than for the non-federal share of Medicaid payments.

5. The universe of paid expenditures using intergovernmental transfers funded by LPPFs
for each Medicaid payment in request number 2. This universe should include date of
payment, date of service, provider name and location, provider Medicaid number, and
payment amount.

Please respond to the following questions:

6. Does all or any portion Medicaid payments to the providers vary based solely on the
amount of the total tax payment?

7. Recently, CMS has become aware that other states have similar hospital tax
arrangements in connection with which there appear to be pre-arranged agreements to
redirect Medicaid payments away from Medicaid providers serving a high percentage
of Medicaid beneficiaries to hospitals that do not participate in Medicaid or that serve
a low percentage of Medicaid beneficiaries. Florida’s LPPF tax structure and media
reports indicate that the Florida LPPF arrangement may be similar to other states’
arrangements that appear to violate federal requirements. To date, Florida’s Agency
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for Health Care Administration (AHCA) has been unable to provide assurance that
there is not an arrangement to redistribute Medicaid state
directed payments.

Such arrangements could constitute a prohibited hold harmless arrangement as
described at section 1903(w)(4) of the Social Security Act and federal regulation at
42 C.F.R. § 433.68 (f). Is the state aware of any agreements or arrangements
involving the redistribution of Medicaid payments among providers, including those
with the purpose to ensure health care providers are not financially harmed by the
health care-related tax associated with the LPPF tax program?

If yes, please provide us with any information that you may have, including copies of
any written agreements or other documents describing how the redistribution works.

Has the state communicated with its providers regarding such redistribution
arrangements? If so, please describe the communications.

Has the state communicated with its providers regarding the federal requirements
prohibiting hold harmless arrangements? If so, please describe the communications.

Has the state communicated with any third parties regarding the redistribution
arrangements? If so, please describe the communications.

If the state is not aware of any redistribution arrangements, have providers informed
the state that such redistribution arrangements are not in place?

The state certifies to CMS on its quarterly Form CMS-64 that its sources of non-
federal share meet applicable federal statutory and regulatory requirements. Please
describe what oversight the state conducts to ensure the use of LPPF revenue as a
source of non-federal share meets federal requirements?

Based on the responses to these questions regarding possible redistribution
arrangements, CMS may ask additional questions and/or make additional requests for
information from the state. Additionally, CMS intends to communicate directly with
individual health care providers to obtain additional information regarding the LPPF
tax program and possible redistribution arrangements. CMS intends to keep AHCA
apprised of any direct communication with providers.
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CMS

CENTERS FOR MEDICARE & MEDICAID SERVICES
CENTER FOR MEDICAID & CHIP SERVICES

Financial Management Group
Division of Financial Operations East

February 22, 2023

Thomas J. Wallace

Deputy Secretary for Medicaid
Agency of Health Care Administration
2727 Mahan Drive

Tallahassee, FL 32308

Re: Notification of Financial Management Review - Use of Local Provider Participation
Funds as a Source of the non-Federal Share, Control Number EC-FM-2023-FL-01-D

Dear Mr. Wallace:

The purpose of this letter is to notify you that the Centers for Medicare & Medicaid Services
(CMS) will perform a Financial Management Review (FMR) which will take place over the next
several months. The review will focus on Florida’s use of revenues derived from its Local
Provider Participation Program (LPPF) tax program as a source of the non-federal share of
Medicaid payments. In conjunction with the September 29, 2022 approval of the Medicaid
Managed Care State Directed Payments (SDP) for Federal Fiscal Year (FY) 2022,
(FL_Fee.IPH.OPH4 Renewal 20211001-20220930), CMS issued a companion letter to the state
identifying concerns that the LPPF tax program may not comply with certain health care-related
tax requirements in section 1903(w)(4) of the Social Security Act and implementing regulations
in 42 CFR 433.68(f)(3). The companion letter also informed Florida of CMS’s intent to conduct
the FMR described in this letter during FY 2023.

As we understand the LPPF arrangement, twenty-one cities or counties impose health care-
related taxes on gross or net inpatient and/or outpatient hospital service revenue at a rate of less
than six percent. These revenues provide the state with the source of funding for the non-federal
share of payments for hospital services that support increased payments to hospitals. Recently,
CMS has become aware that other states have similar hospital tax arrangements in connection
with which there appear to be pre-arranged agreements to redirect Medicaid payments away
from Medicaid providers serving a high percentage of Medicaid beneficiaries to hospitals that do
not participate in Medicaid or that serve a low percentage of Medicaid beneficiaries. Florida’s
LPPF tax structure and media reports indicate that the Florida LPPF arrangement may be similar
to other states’ arrangements that appear to violate federal requirements. To date, Florida’s
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Agency for Health Care Administration (AHCA) has not provided CMS with an assurance that
there is not an arrangement to redistribute Medicaid state directed payments.

The objective of this FMR is to examine whether the state’s source of non-federal share,
including the LPPF tax program, complies with Federal statute and regulations. At this time, we
expect this review will be performed remotely, however, if there is a need for any on-site work
related to this review, we will advise you and coordinate any on-site activity.

We will review the LPPF tax program associated with fiscal quarters beginning October 1, 2021
and ending September 30, 2022. Attached to this letter is a preliminary information request list.
This list is not all-inclusive, and we may request additional information necessary as the review
progresses. Of note, we also anticipate requesting additional information directly from
individual health care providers throughout the course of the review. Please provide the
requested materials and responses by March 22, 2023. We request all information be provided to
us in electronic format via email or through the use of a secure network, BOX. CMS will grant
state staff providing requested documentation access to BOX. CMS has obtained contractor
support to assist us with this review. The contractor is the National Opinion Research Center
(NORC). The NORC team will be involved with all aspects of this review.

We plan to conduct an entrance meeting and start our review work during the week of March 6,
2023. Please respond to this letter with your availability during this period and provide a liaison
to coordinate with us on this review. We will contact your staff to coordinate meetings, obtain
information, and to hold any discussions relating to this review as it progresses. At the
completion of the review, we will schedule an exit conference and provide the state the chance to
respond to any potential findings or observations prior to development of a draft report. We will
consider the state’s input in preparation of the draft report. We anticipate the issuance of the
draft report to the state by the end of calendar year 2023. The state will then have 30 days to
formally respond to the draft report. Afterwards a final report will be issued that will incorporate
the state’s response to any findings, observations, and recommendations including CMS
comments to the state’s response.

If you have any questions or concerns about our review, please contact Ricardo Holligan, Branch
Chief, at 212-616-2424, email Ricardo.Holligan@cms.hhs.gov, or Sidney Staton, Financial
Analyst, 850-878-3486, email Sidney.Staton@cms.hhs.gov. Please refer to control number EC-
FM-2023-FL-01-D in all correspondence. Additionally, please include our contractor, NORC, at
MedicaidFMR @norc.org in all email correspondence relating to this review. We appreciate
your assistance in this review.

Sincerely,

Robert Lane
Director
Division of Financial Operations East
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Pl government receiving the donation ... "

n employee, spoude, pasent, thild, 4. percentage.of mmm organization provides for any payment, offset, o2 .
prov

X
-« sibling of the proyider, or of 2 person,,. Teceived from
with an.ownership.or control iniergstin  perigd. For example, if an organization
the-provider, us defined in dection .
1124({a)3] of the Ack; or, (4] e supplier

- .. walver that guarantees to retuin any |
during that . - portion of the donation to the provider.. ~
o e 10OR - " In defining the conditions urider which -

e e e ot e . a Stats or local goyemament receiving s

health gare ltems of Servites ora ., -}, donation metdeb '%:Mgioﬁa 4o « - providenreloted donation is detenmnined

suppliér 16 providers of Heslth darg. .-~ the Staté would be

1o hold providers harmless far such-

A

e tonrices, Wehive adiled this™."" related. Therefore, the Statemay receive - donations, we have adopted the same -, .

o i.ﬁn'!%

. would Be‘sonsidered o wlated Snlity
anﬁ.-suhiael'-ge ﬁie*prﬂ?ﬁfui%sbﬂlﬁ% 1a%. :
Additionally, providesrslated .. ..., representatives, we want i9
donalioiis are defined under fhis section : i
as e donation made divectly or indirecily
to a State or unit of local government by
or on behalf of a heslth eare provider, ...
an entity related to s heglth care . /.

provision to make clear that busiiisass, ” these donations, withiont a reductionfn _~SteUNOT tests of liold harmidss that- - -

Jicés, Who " -, FEP, anly¥f the statitory requiredients < SPRIY10 health care-related thxes. We' -
S cave prvidess” pertainig to-bone fids donatious ave - believe thatuss of the same tegls: - - .
o et .-,-,-‘if_c*‘r:.."g,:fﬂfr,.;r-- VR m i ?hsidblish' it tﬁmauﬂwa?w o
LLt ?ﬂ o ! = ' Lt T . Emm E.ﬂ Al d]‘mgsum o _I' dy o
g tation with..State adéreaged in this interim finel yalé: = <
Moreover, although we considered - =~
 developing a separate testfor 7o
. - determining wheén States’ payments are
s . related to provider donations, we- ~~ 7

%o receive, - Delieve the tests designa ted 1n the léw

]

provider, ¢r an entity providing goods or, withoul # reduction in FF®, .© - 2., - for determining when States’ payments .

services to the State for administration .. conttibutions Froih charitable £\ - - hold taxpayers harmiess for their tax * -
% the State’s Medicdld plan, Under this . organzations fhat are not health care, "C08ts are squally useful for thia purpose.

definition, dppationssaade by a health urovidere or acting on behalf oflicalth . . As mentioned above, sectiony” = - -

ER

tothe S

ie State by the heslth care provider.. health care providers or related entities. - considered 1o be bona fids provides... .
Thua, 1 statulory requirements... .. when they gatisfy the requirements of

3 provider to en organizaiion. which . care providers or related entlties, .. 1903(w)(2)(B) of the Act authorize the -
doriates money Yo the State, will . Further, such dozations may be - Secretary o specify types of provider- | |
to'he aninditect donation Yo

permissible when made on behalf of .. related donations that will be

related donations. We believe this .

pertaining to provider-related dopations . bona fide provider-related donations. . provision provides HLFA with the

wuld apply. .. .-

Section 43353 coniaios requirements . necessary discretion io determine the .

We realizeg that many n:ganizai.{tmg£ for State plens regarding State finencial .- types of providerrelated dopations that...
sceive noming) donations from ;. , .., participation. In § 433.54, we define .. .. will be considered bana fide.in making
providers and that States receive. . .. . .. bona fide donations in accordance with . : this determination, we bave sitemptsd ..

donationa from many

have. iherafore. determmed that i the - fide donation is a providee-related -, "

orgunizations-We ~ section 1803{w){2)(B) of the Act. & bona -, to strike a meaningful balsnce botween o
i ; those donations that are presumably ..

organization receives,lebs than 5., donation that hes.ng.direct or indirect .., bona fide—assuming there 500 hold .« ...
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harmless effeci—and those thai camnot -~ the provider-related ﬁonatmn s lmieed Ona addiﬁonal criterion Impnse& by -
be presumed to b bona fide.- - - - "< 7 bona fide. T e A . “*u section Iﬂﬂalw]{al{A}[iil of the Act mufat
For-a donation to e considered bona > “When HCFA makes s detgrmination” - be mﬁ&mﬂ in-determining whether 5
fide, the State must demenstrate, to' - ~ {hat 2 donation presumed to be bona “ £ gax is health care related. Under this - "~
HCFA's satisfaction, that it meets tha ¥ fide is not bona ﬁda basad oivthe “*-% gection, if the tax is nat timited to-health
requirements for bona.fide donations - will deduct this - care iters or gervice  the teatment

. specified in § 435,64, In considering the - © T Futencof indiwduals or entities peoviding or -
3 types of pravider-relste ations that engf tefore ~ . -~ ~ paying for -beglth care items or
= would he pmasumetlhﬂ we SR calcu}anng FER, This emgign and uﬂ'set gqmqsua mnt iy, the tax
& assessed the potenﬁa&@gjl@sk ~ - will apply to any similsr dopgtions <12 ueaung;;gpmvide& Iagg___’_er indmduals ;
2 burden to the Siates in requiring ihg;. to previgusly recéived by. the.State and for - or'entities, the tax on healt} h cave {fé
Z obtain admnc from HCEA _all subseque tﬁs;alxears in whicha -2 i dires -
-5 for sach.do n&%& received. We believe tionisr N
* an “adva a‘bﬁmv u mqmrement for - ' -
5 all pmvide: donations m{gd unpose a - provider prany b ”
g siq_n hm‘dan . . .. organizational e __-_'
- gnﬁ. ' - .menetary cap wi t- o ’
i the types of prov . authorization from HE r to heing o
g- ahat we. wﬂlﬁ mnsi&t;riﬁ bot;la Hde: ;‘ga viant io make the
% thase, e : at, in the case uFpK e e
% flﬁ lo. ' . donations that ave not. 64 to be = tm‘; rm!sida d ; m‘gﬁe-
r awards made by or on hona fide, States may seek HCFA . ..'—w h'eatment of other i ard, HOFA will

beh’” dt'lndividual heglthcare - ** .. approval at any tim hHCFAWIHreview ' take into at

alf of : t y State credits or | 'f:'.
prov fo the State, county, or ai  the quarterly réports’re bY - eon- o
other unit of‘f&eal vemme?:'t. that gu " §433.74. If, at the time the State gubmits mb’"e',emif:’,:x i‘iﬁ m f;“the saine

1
£,

kgt

. ot exeeed $5,000 it any ané year. In the  its quarterly report to HCFA, it has not -
4 case of & piumder wihi g isan . ° 7 obtsined authorization’ ﬁ:i thie donat t:u-:i'ﬁ ﬁ?t;: ghyumyf, mwmﬂz:' :

N mﬁanizallonal entity rather than a single it received dusing that period, the ..~ "payment of this tax, this would be ™~

T ividual, donations of $50,000 orless  authorization can be requested at that considered as taxation af different m‘[a&
%- .}a{nnu:vﬂej; artgtgm;onmeg t& l;a bona fide, tllfi'le Iélé!oCF?i detemine: %Lngﬁ Thus, the tax wauld be considered a -
& aw: if the donations are” . ° | " related donations are not hona’ st 3

: subsequently determined to have 8 . .~ HCFA will deduct this amotnt from the te health care-related tax, dnd would be_

v

direct or indirect relationshipto . ° State’s medicsl assistance expenditures subject to the ons of the law, “
Medicaid payments or a hold harmiess . before calculating FFP for lhepyaar of . m!‘?.ﬁngt'::::e ta?: mr?-'mh‘tfd w‘is‘ v
provision or practice, they will no longer receipt and for any subbequent ﬁscﬁ o & s {ax program does not meet .

L hs Lt

. ek o I any of the shove criteria, iaxes Im aed
be considered to be bona fide. .. year in which such a donation is ¥ <.
We selected the levels of $5.000/ ;’fmmd by the State. - .S ' “ed mider i.‘!h:edtax pmsrnma:;e no; health ..
~ $50,000 as the cutoff for presumption of . -After consultation with Siate 717 % - gare-rélated taxes and, theralare, are "

donations as bona fide for several  © ' representatives, we have determined " 2ok gubject to the remaining 3‘“‘““"7
‘reasons, First, we wanted to establish a * that it will be the respansibility of the :'“’" and regulatory provisions, . 4
cutoff for this presumption ot & sufficient State to obtain the nedeasary” ¥ F ~: " Saction493.55(e) spacifiés th“t h“ ﬂ‘ :
level that ordinary charitable activity on  certification of the find source ‘from th FE care insurance and HMO premiums are

the part of providers would be - - domating entity in estiblishing that & *#:1, mot paytents for “health care ltems and
acoeptable. We believe this activity - rmider-rela:zd donation i boia- ﬁde =z geryiges.” We incliided this provision to -
would ordinarily not exceed the cutoft 7 A tax is considered a healih care. . ;- fake claar that, for purposes of defining -
levels of $5.000/$50.000. Second; we - - ' related tax if it meets any of the three ' 7 the term “health sted tax,"we
wanted 1o minimize the administrative = _ criteria specified in gecgion ™ e 0oy 3  will not consider tidividual and group
. -burdeir on the States and HCFA. Lower - 1803{w)(3){A){i} of the-Act, Under these ™ : payments for such lremiums as . ..

values would require more justification - criteris, which are codified in § 433.55, « | -payments for healtfcare Hems and -
on the part of the States, and incressed  tax is considered to be health care [ FE . ~ services. Payments Tpr health cars
review activity by HOFA, on donations - related if— © - &0 citew 0l 7ins insurance and HMO gnrollment CE-
that are likely to meet thebona fide =~ - *» Thelaxis unpnsed on the provision ' premiuins are made 16 the insurer or

- eriterion. Third, we wanted to be able to'  of, or the authority to provide, health 5 " HMO, for their nsz.and to ensure =~ ..
detect and effectively control any - . -~ care services (eg. a licensing fee} s coverage. Such paymeiits inay or may
potentially abusive situations. We -~ - - * The tax is imposed on the payment - = not be used to purchase or piovide -7
believe that the levels in these interim - - for health care services (e.g., a taxon "=+ health care items or services fnr thal '_
final regulations mest these objectives,  payments made by health insutance ' individual or grdup, ., - ;
However, we invite comments from  plans for the provision of hea]th care - % It iz imporiant to note that any
Statas, providers, and other interssted items or services}:or .- L mandatory payment, {ee, or assessment
parties on the specific cutoff figures . » The tax is related to henlth r.ara 3l lhat in imposed by a State or local :

-gpecified in these regulations. - - - - ftems or serviges. Under this mtenon. a -: government unit, and which is related to

We want o make clear that at any . tax is considered to relate to health care._ ealth care items or services, providers

time a Siate receives an inordinate items or services if at least 85 percent of *. of those' items or services, or payments
number of individual or organizational  the burden of such tax falls on health ~.: :. for health care services, is considered to
donations that are at or inder the care providers. For exampie, if a tax is ba a health care-related tax and subject
monetary limits necessary for- - - imposed at equal rates on physicidng - >- - to'the provisions of these regulations.
presumption of bona fide, HOFA may and attorneys, and 85 percent of the -+ Consequently, any health care-related
exercise ifs authority to performan - burden falls on physicians, the tax is - =~ !axas. regardiess of their purpose, must

’ audit of such donations to determine if  considered to be health care related. -+~ meet several requirements in order to
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" avoid a reduction in FFP Thesa
requirements are spemﬁed in §433 B&

This section reguires that healih care- ...

related taxes are permissible anly if o

they are broad-based, uniformly . -
imposed, and donot hoid taxpayam .
harmless for their tax costs. In order for.
@ tax o be considered broad baged, 1t
must apply to all items and services -
withie & class of items and services. ..
specifisd in sechr.m 1903(w][?][ﬁ) of the.
Aat..

Ind 433.56. we mcarpnrate tha classes-

of health care services and pro ,
specified In section 1903(w}({7)(A} of the
Act. After consuitatioys with State.’
representatives, we hali i
general understanding Yha
class:definition iy deterihini e
type of service providedionly the ™ .- 3.
revenues or activilies ofithe provider” .

_pertaining to that class of service nesd *

be covered by the tex. Accordingly, 2
tax imposed on inpatient hospital .
services, or the providers thereof, nsed
not cover revenues or activities of . ;

haspiials not related to inpatient ' . “.,: :

28, wal

aspila! services, such as e separata "
cerﬁfedasahursﬁlgfacﬂityml"j '
a reaearch labioraiory. -
For purposes of these intanm ﬁnal

-~ pegulations, sach of the following will ba
considered as a separate class of heaith
care items or services. Taxes thet - ;")
pertatn to each class must apply to all

ltemna emd services within the clagg,
regardiess of whether the itams tw‘-?‘;"‘ 4
services are furnished by or through 2™ "

Medicsid-certified or licensard pmv:dan >
» Inpatlent hoaptial services, ™ 5». 5™+

- » Outpatient hos
o NF aervices [o

ital servicas. “—‘i’**a"

mantally retarded (ICF/MRs}L" . ¥ 05

- o Intermediate care facility sewicea’-"
for the mentally retarded, and dimilas’ =
* services furnished by community-based
- residenges for the mentally
under a waiver under section 1615(c} of-

the Act, in a State in which; as of 7« 7i¥2

. December 24, 1692, at least 85 percent of -

a '!(.._3,-

.‘N'

retarded,m o, require

' State has enactéd 8 lmensmg ar -
certification fee. )
The additionsl class that we hava
added inciudes any licensing or
. certification fee on-medical cere, or any
.mhertype of remedial care recognized
under State law, farnished by licensed
- practitioners within the scope of their -
- practicé as defined by State law. The.
State revenues from the fees collected
. must be established so that they do n01
" exceed the Staie's cont uf operat
Yicensing or certification program. I
fee exceeds. tha estimated projected cost
of operating the licenaure oz certification
program, the entire program will ’be "
_barred from the class. Such fees, ’
whether enacted piior to or auhaequent
to the enactment of Public Law 102-234, ©
.. would be permissitile to:the extent they
are broad baged and uniform and do not
. hold taxpayers harmless for the cost of *
the fee. It shotld be-nated, thet if this -
- claas is not added, lcensing or .~ -’
- certification fees will be excluded -
because the law definesas ~ -7 "'
; impermissible aiiy tex imposed on
 dlasses othar than those designated
- classes of itemd and services, We ©~ -
- believe that taking a disallewance wiith -
* respect-to broad-besed and uniform _. -
licenaing or certification fees on items or
services not lsted in the statute which
do not hold taxpayers harmioss would -
» beginconsistent with 1 mamtent af the
law,. L Berer vl o R
I shodld aled be mted thst 8 lmansing{
. or certifichtion {ee on health cdre ltems ,
ami sarvices not Bsted above which waa
. in sxistence prior-to.the enactment of...

‘1.

(%4

r%

er than gervices af < Public Law 1062-934, and which does not .
o for meetthebmadvbasesi and umform M
intermediate care facilities for tha 15 s ontn of e Jave, wil

. permissitie during q State's Imnsiﬂon P
- period, unless the State requests, and
HCFA agygroves, a waiver of these

msnurand&a pﬂ}lm Are nat -&-s

+- held havlass, ;.. o
Section m{w]{?][ﬁ}ﬁv} of the Act- -

includes, within the list of health care .

such facilities were classified as 1CF/ -+~ items aog services:on which-permissible

MR& pricr to the grant of the wniver i

- = @ Physiciania® servives, -

. » Home health care services, « 5.+~ >

-e Quipetient prescription drugs. =
: o @ Services of heslth mamtenama

omrgamzahm {(HMOs) and healih -+ 25

1

o manaz a.‘.:., ntermedisie care facilities {or thef

uring organizations (HIOs). ~-Lu .00 certain

- taxps may be enacied, services of. ' - - -

mentally tetarded (JCF/MRa). In. ..
incorporating this elass in the ragulatlm

'T“,. we have clarified thig provision o - i

.include within that class of facilithes -

apital services includa all services’ et waiver, similar {0 ICF/MR sorvices, Wa

wefined 55 inpatient haspitel services; .. added lhesg homes because, In some’ -
- such as inpatient psychiairic services-<d» States; many former ICE/MRg avers .«
Additionaily, based og our cnnsuitanm converted to:

with States represenistives, we ara «

- ltems and gervices e
@ DOther health care items and . T -
services not Hsted ahove on whio}. the .

"7 the ability-of these facilities 1o ba.

‘homes under the .~ -

= . waivers. These fanilities could sasily 'im
' adding the following additionet nlazs u&‘ s3.converted badl1o ICF/bMRs: Eecaus& of- . State imposes & tax on more thau one’ -

7 : - plass of $tams or serviess, the affect of

- .gonveried, snd becange of our desim 0

smanea that tovoe aro oa henad-hased e,

group
g ‘_f homes that provide these services under .

" not tp encourage the developraent of | _' P '._',

o "'_ adverse effects on Federa) funding,

. whether and/or how io expand the lisi | . EE

... tequest public commernts on whather wa .

- ,.‘._‘...r__'

ot whmhadd;t{onai claszes shonid be -
. added to the Hat, and what criteria c.ould

+ v future, An example of criteris thai could :

ez forthe mantaliy » oo tax apply (o o sufficient mix of pahents
1t is important o note thatinpetientss. retarded that provideservices, under a-.~ -0 ensues that the lax is genm]ly

3 -nothmg in the statuts that pracludas

possible; we have added: these WP
homes.to the I oheEs:. .
In implementing the provigion in the

" statute that permits expansion of the list

of permissible clazses, we copld bave
chosen to provide a limited expsnsion of
the list at this time. This decision would
act as a strong control pn the epactment’
of new tax programs, On the ofber hand,
a second option was to.provide an -
extensive expansion of the list, on the
theqry thl:lt auch lage:;j;ouldhe " d '
* permissible up.to the lipits prescnved in
the statute, af long as they were broad
based and uniform. In fimiting the . -

" expansion to Hcenaing fees for puposes

- of this interim final role, we chose & .
middie ground approach to permit only
ordinery {ee programs designad o cover .
the costs of licensing provideps and o~
clarify that States mclude &s pmmders L
of ICF/MR services, cerlain

- & waivar. This option wes selected
 because of our desire to paymit these
ordinm State functiona ip ocour, hut

naw dax programs thet could have " -_,. ;
particularly after Oclober 1, 1885, when -
, the cap on health care-ralated taxas
expires. ' ;
However, we intend to remain ﬂexihla
i‘or purpossas of the finsl rule in dediding

o include other legitimate clesses. The -
stetuieconsivains thia fexibility by mt . 1"
* providing eny waiver suthority . ..
regarding t;idmmaiﬁassegland &y t‘

- regiiring the} any addition £398 O
health-caveitems aud aem&s;i'égmat ba.

. established by.regulktion. We iutend {0~

" review this issue carefully-before .
- -publishing a final rule, Therefors; we - .- -

should daﬁne additiona} specific claaaes 3
of health coare items and sgrvices. We -,
' Biso parhcular}y ueat-commants on -

‘pe nsed by the Secretary in evalusting -
what classes should be edded in the

- e considered for defining additional -

' clesass of items or services include
State licensure and certification.. .
.Tequiraments and requirements ﬁaat the

redistnbuuv&, dheat, maeare v £
. R should be noted that there iz~

h e

-5 3800 0K TROTE than
one of the clagses listad above. Whan 8

."Staies frore fmposing

the tax will be meesurad in the .- -

soapoants Thioe fo noviismlacie tmaneiant




we
g3

uld

ald

he
1H3.

han
na

af-

tant

{  harmiess axp discusaed later in thja -L rovides that tax revem received -

* tax or dopation program tubecantmued that year. ~T

when déténining iF taxps yodr.
narmless for the casts-of x. The = B e g v T o opesify dagh ansin
specific provisions relating te hold . - E’eetmn MW]{I](D} uf the Act - >~ provided for in sec‘ﬁon 2603(wl{2}(F) of

.~q the &et. Seuﬁmiaa.sﬁ[dj desmihas the -

“h«--ﬁ -qwmf--'»s._" S 1:-2 R m

Sentiunmmpﬁ TRANE

provides : ting
which, ander cértiitn mﬁﬂmﬁ& it

§ St F;g"may remve. without'a redizetion” "the transition period:

- ider-related - product of the State base percentage " - nats of Stat
dnnnt:m ﬁfcﬁnmtan mpermiséible .- and the vian-Federil stire ufMedlcmd el wh

heaith care-elated tax programs jn_ . expenditures, minu {he total ariount of n 'facimy to é:e,_ ol
effect piioe to thié endctment of Public - revenues from penmissibie Broad-hused oA ding eligih
Law 102~234, However, in order for the:  health care-related tms mmwﬂ T imf '

N .'.' Iy Fa s -‘,’r, .

after the transition without areduction” - < Section 1903{ ]{1][?1 of the’ Act " :,;.
in FFP, the law requires that the tax and speciﬁes the duram of thig différent fﬁ, ind{
donation programs meet npec:fic %+ transition periods for Stiates. Under ﬂns
requiremeiits, - - i provisim:. the trangiiion perind expites:
Spacifically, section iMw]{I}&C]{i ] om Octaber 11982 fnm Slamwlth B *; e
of the Act provides that donations .-{-. ﬂssal year 7

received prios to the-expiration of a - -, This apphies to the maioq?y of States. -.-;~ appl cations, ;
State's tean &én wigd dre eligible for - For Stdtes whose flacl years begin after. . State of local W

 matehing | ‘the dotiations ave = july 1, the transiﬁm eriu’& extinds until " dete el
sapetyad dnds g_:denaﬁon prograin: tha‘t Januery 4, 1993 B a dmsﬁ'i

M1
PRy
-

was in efteot on Seplémber 30, 189¢, - . -« of when thois Bscal year ﬁnﬂ’a. 126,

deseribed in State plan amendmerits or _-_ without & mgﬂlatei'y scheduled.” 7.5

relatdd documents subritied tothe - - ‘legislative gession in 1992 or 1993,. snd

Becratary by September 46, 1981, or ', o Btotes with s pmvndempeeiﬁu X ) , ake al.

substantiated by written documentary _- snacied on Novensher 4, 1901 are. 5 50 sqppatt stisfl. Such ditact cos

puidence, and if the prograns was .. - eligible o receive i?édani‘ma‘lahms. s ke tﬁammﬁa& cost of pamphle

applicable to State fiscal year1892. - . funds for otherwise impérmisaibla. ~ % matesials digtzibuted by the uutntatmned

States may demonstcate that their .. donations and tax. igrngraxms hefore iuly «eligibility workers &t these sites. For

donations are applicable to State ﬁar,al 1. 1993, subject 10 \ dri.ny @xample; if a State purchased. pamphlets

year 1882 through State plan .. .- desmhed sbove. * weexiy 5 _ahd other matmala to.be distriboted t‘or .

amendments. writieh agreements, State - ‘To interpret how Siates are tu—. s -

budget documents, orothar - .. - implement the transition peribd” -+ - -;'~ uutstatiuned eligjhility woarkera at these <
-documentary evidence in existenceon . - - provisions inPublic Law. 102-284, we are . sites uged 15 nt of These materials, .~

Septamber 30,1081, ., . - .. .. adding § 433.58, Raveaues from . x5 the “pro rala share” thai the State. . = <

Bection 1003{w](1}(C)(i) of i.he Act _ provider-related donailona and health. . i - ‘would be permitied to racord in . on -
provides that for States whose donation  care-related taxes during a State’s - ~ui.2s. computing the.amount. of permmibie
programs remain eligible for Federal . transition period.: and §43360,. ziEwd . . donations from pmvideu wouldbe e
matching furds in State fizcal year 1992, Limitations on level’ of FFE for State; 17T $15.000. Costs such ad State cy IR
the total amount of donations in State .. expendituras from providerrelated ©.%:: overhead costs and the costof. o4its “i Sl

fiscal year 1903 cannot exceed the total  donations and heslth care-selated laxes: .- Advertising campaigns, as wa!l.as  the T

. ' amount of donations.zeceived In tha ... during & transition period. Sections...7zw, conts of pravider space; ane mok - Ml
) cm'responding period plus 8 days aﬁer 433.58{41} and {b} dzlinea!s the: memi ¥ allawahl& fos ihls DUFPOS: After :

.
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" consulting with States, we want to make -
clear that since we do not consider

_ exiensive ouireach campaigns; such as

Steie’s trensition period in State fiscal
year 1993, #xceed the product of25 .-
percent on, i higher, the State base

television and athet masgmedia .-, -~ percenta “'_.--am:lﬁthe.en-tii'@S_tat&ﬁscal
promiotions, within the comtext of year noii-Federal ghare-of Medicaid .

. outstanding. we believe-that donations -

that othetwise meet the statutory .. -
requirements for charit ble - .
contributions ar-bona fide,

N

urplg. ..
B T Other provid

- the following coniditions.a

© .7 +Thedonation m was in effect.

" " on Septembar 30,199 , described i s

- Stateplan amendments or related. - I3
documents submittedito HCFA by that .
date, or substantiatédiby written .. -

© documentery evidence that was in
existence as of that and "t 0

+The donation p im is applicable

" \0 State fiecal year 1093 - .1~ -~ &
In implementing these provisions,

". iates must demonstrate thet the sbove. without a reduction in FFP, i - -

! L2 11l e The health,
documentary evidence, as spgcified in..-

' siteria are met through written » 7 ¢

. HCFA will er as acceptable . .
- Agcumentation such items ag! 71N -

» Refefence to the donatiort program -
& State plan amendment or f'elﬂ'leﬂ;""“" i

documents, inciuding 2 satisfactecy ' -
response, as determined by HGFA, 10 1
HCFA request for additionaj ©". 1%, x
Informationis - ~- ¥ o g SEEHTE

donsting the funds; andjor &% <7 i

"

o provider
dﬂﬂ&ﬁgl}ﬂ_ wuldhe gae;f.’_fﬁr ﬂﬁ_& el

' ass '
~ exclusive of the costs of family planning
S acﬁﬁﬂe& g - 2an ¥ BTL _

P ;1__"-1'-__-:

: PEOR tax program that wag'n

“were enacted or edopted as, of 3

_ - o State budget documents identifying +
. the amounts Stales expecied to receivé - following circumstances under which a_

" in donations;, T il 0T _ '
o ‘Written agreements with the parties”

N o, we have Identificd the!

tgx prageams fit 3
:  iovember 22, 1991, without a reduction

expenditures {including certain ~ . .~
administrative costs) less revenues
received:from broad based ‘health care- -
velatéd taxes. There is.no Jimil on:the

. affgunt ofbone fide dorations:a-State -

i T op i, Mgy receive withost a redusction in FFP. ..
ated donatians, if-

Effective Octdber 1, 1992 the amount of

&

re met - . 5 donations for outstationed ehigibility . -

k3 thiat o State may receive .- - .,

:," withioit s reéduction in FFP meynat -

pd 10 percent of a Btate’s medical
hce costs {Federal and State), :

g

iy BT edp T
Section 433.50(g) provides that, - .

"* subjéct to certain limitations. States may -
" receive revenues from tax programs. - - -

during the State's transition period,. < ;-

related taxes are

CurY ified broad-based and uniformly mposed. -
§ 433.5Bk{91m;3h {e) specifies that * and the taxpaysy willnot be heid . - -
les © . harmlees; OF G 0 il P

-~ 9. The health'c

" {mposed under:

lated xesate ) -

o ‘eﬁ'eci as
£ November-22, 1881 or © == M
. -t Legislation orregulations that- .-

November 22, 1841

..,

G0 State may modify health care-reinted :
. jstemce a6 of RS TR

o Other wiitten documentation that <+ in FFP: {1} if the modification only 4

. sdentify amounts that States planned to**
receive in donations from spectiied - -~
organizations during the period. 127

1 is important to note that, o be ,» -

scceptable, the written docimentary .-

evidence must have been in existence -
- - on September 30, 1991 ¢ LR TR

. During the transition period, - ke
donations (other than bona fide:
donations and donations for .- ..

* gutstationed eligibility workers) that .
may be received, without a reduction in

_FFP, by a State in fiscal ysar 1883

{subject to the limitation imposed during

the transition period) are those that the

State can document that it intended to""
. receive during that period. Upder . "
§ 433.56(f), for any portion of State figcal

 year 1993.that occurs during the -~ -~

trangition period, the State may receive,’
without & reduction i FFP, the ambunt. -
of donations that it received in the. . "
corresponding period in State fiscal year
' 1992 (including the & days after the end -

of that pesiod). . -7 e

" qt s imporiant lo fioté hat i no Gﬂse'

D me_re'lglgﬂﬁéxgg P“mitted\d winga, -

.. cal

axtends 10 ai-tajx:profam thatis, . - Lo
acheduled to expire

El

the regulations as & result of guestions
from States concerning what types of .
madifications cgn be made to existing . -

" jmpermissible tax programs. As.8 result, |

during e State’s transition period, only
modifications to impermissible tax
programs in existence on November 22, -
1991, that mest one of the specific -
circumstances or provisions described -
sbove. will be permitted witheuta =~
veduction in FFP,: it e o

Section 433.80, Lit':::iitat.id;:fsuqﬁ;le;e.i of .
_ FFP in State expenditures from provider- -

related donations and health care- -~
period. specifies limits and formulagtiod.
slating the-maximon gmount of SN

i éfore the end of %,
the State's transition period, or makes !
- technical changes that do not aiter the ~ f
' rate of the tax or the base afthetax = &
© {e.g., the providers'on which the'tax ia . }.
_ imposed) and do not otherwisa increase ;
=" the proceeds-of the tax; or (2) Hthe™ - X’
- - modification onlydectenses the rate of
.- the tax, without alterifig the base of the

L P .
“3ax. These provisions were included in - lotal non-Federal share of Medicaid 47

ST —

" provider-related '&ona-t{'uns and health

care-related taxes that a State may
seceive without 8 reduction in FFP
during a State fiscal year in the State’s
transition period, in scoordance with -
section 1903(wi1)(EYof the Act. -
It is important to itote that Pub. L. 102
234 applies to all donations from -
providers and rélated entities and to all -
health care-relatéd taxes. The governing
factor for the treatment of the tax or -
donation program (i.e., for detenmining
ap_plicﬂhilﬂy“iif%l?},e ‘trangition periods
and the amountof the trangition cap).ts.
whether o riot the providesrelated -
donation program was in effecton - ™
September30, 1991, or.if the tax - .~
program was enacted or adopted as of .-
Noveniber 22, 1991. The ditation o the -
purpose of the prograrm is tivelevant. : -
Conseguently, all providerrelated = -
donstions and health care-related taxes °
in existence 88

% 433.80, the-maximum amount of, " -
provider-related donations and hea}th :

. care-related taxes that a Statemay: "+ * -

receive, without a seduction in FFB/= - L

during a Staie fiscal year in‘the State’s - I

trangition period is expressed 85 TR
age of the State's total Medicaid™"

. expenditures (including all of the State's -
:, Medicaid p
Specifically,

ram administrétive costs).
e State’s iotal medical i
assistance expenditures for its fiscal ™ =~
year is muitiplied by the greater of 25~ -
percent or the State base percentage: '

“The specific perceniage to e applied

for a State in aay Recal yebr is the -4 -

greater of 25 pevcent ot the “State base E

percentage.” The State base percentage
ia calculated by dividing the amount [
all providér-related donationd and” VI
health care-related taxes {whethér or.” ’
not they are permissibie) pstimafed to ~
be received in State fiscal year 1982bY,
the State's share of the total amount -
estimated to be expended under the : - -
plan during such State fiscal yeer.
This percentage is multipiied by the T

expenditures (including all of the -+~

administrative costs) in that fiscal year A2

to determine the actual dollar limit. "= =
The statute provides special rules for

_the calculation of the amount of health’ .

care-related taxes to be included in the
numerator of the formula for taxes thal
were not in effect for the entire fiscal
vear, but were enacted ag of November

29 1981. In this case, the amountof

revenues to be included would be.
estimated ag'if the tax (or jncrease) -,
were in effect for the entire fiscal year..

N heal _ In sccordance with ikie atatute.8 © .- ¢
. 0 ase . related faxes during the transition - -~
. may the amount of donaticns and health -

subseguent decrease in’ the 1ax would .
not be taksn inta considerationin-’ = *

caléulating the numerator.The law; "

derribed” aboveare - -
.- psed to calculate the limit. Uader - ° =




—_——

requires HCFA to estimate the Slate ¢ Rules Regarding Revenues From. . _ . of outstationin tions th S
_ — g donations that o0 "
fiscal year 1992 non-Pederal share of © Donations and Taxes After, a.-Slate .-~ otherwise meet the stgtutory ~ m:'; Th '\\

Medicaid expenditures based on the © Transition Peviod” . 92,572 % 2 0, 17 < - requirements for charitable 1> T
best available data. - . Bagining on the'day’ after &Siata s .. contributions or bana fide provider . e T

During the transitio period the 25 - donations could be used for this .. ",
i e DL e PR

i pementaael wilt limit the amount of _ : level of FFP for revenues from - == n.°
reven:[: o6 Stales may receive from: © g:mderi;lnnl::tchmgpﬁr;v;gﬂ.efg- ;ﬂlltlhmc::.e;‘ "~ permissible provider-related donations,
provi tirure‘?:ilatad donations and heaith related taxes. To incorporate these - *: Specifies limits applicable tosuch - -

m"? ated laxes, and will apply to the statutory provisions, we are adding new " donations in accordance with section
gum ot revenues received by Stales . 55 435,06 through 43970, which . > 1903(w}{1)(A} and {B) of the Act. As
* Provider-related donations, other - d’“““ﬁ te the and limitations . meunn:e;ll::erlsiemr - t#;nzr::ﬁeimz;a '
than bona fide donations and donations :gtad dmr:avﬁe::: 2:?:13 feg;&ﬁciﬁ. i " %ﬁm and, prior to October 1,

iz n 20 0 3 11988, the amounts permitted as -

for outstationed eligibility workers; and .
s Health - lﬁt ) related taxes.
permme:ib[ei:;eag &ndaﬁnt;:;:i;:;g?:mg Section 433.66 specifies pemissi‘b]e - ¢ donations for outstationed eligibility

taxes still eligible for use during the . provider-related dunatipna after the - <* workers are not subject to the 25 pgrgg?t
tranuition “’,ﬁiﬁ s d the - tiansition period. “This sedtion pruvides “cap or; if higher, the State base -+ "
Revenues received from these sources  that. except for provisivris relating to_.-- _‘j percentage. Under § 433.67(a](1), there ls
in excess of the 25 percent cap (or the - donations for outstationed aligibility . 2" ng limit.an the amount of bona fide  *' /.
State bage percenitags) will be deducted " workers {which are effective un"Dctpb N >t providerrelated donations that 2 Slate )
" from Medicaid itures befora FFp 1. 1992), beginning on the day after 3’ ~ 31, may recelve without 4 reduction in FFP,
is calculated, For example, assumea State’s transition peritd en E*Stati; ot as the bopa fide donations meet
State with a fuly 1; fiscal year received . may receive revenua from prov \nthe requirements of § 433.66(bl(1). ¥ ...
provider-related donations in State - = felated donations; without redunﬂdﬂ' iil In addition. § 433.87(=j(2] l’“""’“‘“’s Ta
fiscal year 1982 and collected’ $250.000 in " FFP, only in gecordante with the” ah oy B “that, effective October 1, 1992, © -
- pmvldﬁrelated doriations in the. ~ ~v- requiremenis specified ih that mtlon. chaet vrega:dleu of when a Siate's mnitfon %
-September 1991 quarter. The transitiun - . Section 433.56{&:1 provides that i’ uuler * period ends, the maximum amouat of- . S
period for this State extends through - to be permiasible, pl‘ﬂvtﬂel‘-m]ated /-donations Tor dutstationed’ eligihility .
. September 30, 1992, Assume further that donations must meet one of the hp!: ;“.; . workers that a State fiay recetve ?,,,,?' . ?_
the State base percentage for this State * following requirements: ““""’&i"ﬁ' a ¥, without ' réduction n FFP may hot " 7
is 30 percent and its estimated State -: " * The donations must be Ymna fide = bR ‘sxceed 10 percent of a State's medical
fiscal year 1993 Medicald expenditures ~ donations, as defined'iii 5433.54. Noie ‘;_" ‘sssistance administrative coxts [Fede?a? )
is 88 million. The State's limit for State - that afier a State's tngnmhon period“ﬁ_uf;and State), exclusive of the costs of o Wl
fiscal year 1993 would be determined by enda, the amounts perniitted es bona L family planning activities. The 10 .

f_..-

muitipiying I3 State base percentage by fide donations would not be subject to. ¢ percent limit for provider-related "_ “_ o

S RS ) pi 1 e e ' . T ot i

i

- T R e
AT iy TR

the State's share of totel medical -, the 25 percent cap or, if h[gher. g Stata ~donations for outatationed eligibility i
assistance expenditures (including - ‘baae percentage; of - il st v, R ¢ i -é waorkers is not included in the ¥mit In" " “ .
administrative costs) for State ﬁacal " @ The donations mustBe made& a3 effect through September 30, 1095, for ="

year 1993 {i.e., $6 million multiplied by : hospital. clinic, of similar enfity tsur.h "as " health @?@lﬂgdwtgxea‘aa c!escilbfg__ n

30 percent woald yield a State fiscal - & Federally-qualifiec health cmifer] for - ; 543&70. Lo el T e

year 1803 limit of $1,800,000}. -~ - - ihe direct costs of State dr local "agency . Saction 433.8?[b] specii'ea that HCFR
Given these assumptions, the amount ?ersnnnel who are stationed at the “‘?‘, will deduct from & State™ medical ™

the State can receive in pmvidar-raiated acility to determine the eligibility "

.': assistance expenditures, before ‘i_ ".'r‘

donations based on the State's - - = -~ (including eligibility radelerminatiom} . °; calculating FFP, any provider-related |
estimatad Giscal year 1003 medical .- -~ of individuals for Medicaid and/or io ,-; donatioiis thai dolnot meet the ™. .
assistance expenditures is $250.000 (ths provide outreach services lo eligible {or _ requitements of § ¥33.86(0)(1), and
amount it collected in the preceding . potentially eligible) Medicaid- ..., ; % provider-related dijnetions for o
corresponding period plus 5 days). Since  individuals. Direct costs of antsiatiuned . outstationed eligibility workersin | ©

. the amount of provider-related - . - eligibility workers refers {o the costs of excess of the lm;!l pecifiedin .
donations the State is permitted to - - training, salaries, and fringe benefits - § 433.88(a)(2). ° i

- receive in this example is less than the . essocisted with sach oulstationed | -.7,.." Section 433.88, R regarding .. .
State’s limit for total donations and eligibility worker and aimilar allocated - vevenues from health cove-related laxes
taxes for the year, this State may collect  costs of State or local agency s pux-t 37 “-after the transition period, provides, in
the remaining amount, without & - staff. Such direct costs include lge <. genaral, that revenues from brosd-based
reduction in FFP, from isgible and  prorated cost of pamphlets and .°." . health care-related taxes that are
qualifying lmpermms:h heal:h care- materials distributed by the outstationed applled uniformly to providers,and -
related taxes. . ' eligibility workers at these sites. Costa “which de not hold providers harmiess
Conversely, if the $250,000in ° such as State agsncy overhead'cosis - - for the costs of the tax, may be received .7

provider-related donations represented  snd the cost of advertising campaigns, - b&' States without a reduction in FFP, .
an amount greater than 30 percent of the  as well as provider space, are ot -, ., subject ta the limits specified in § 433.70. _
State’s medical assistance expenditures  sllowable for this purpose. Beginning 7. Revenues from health care-related taxes

estimated for the entire State figcal year. October 1, 1092, these dopations ara . : .. Tiot meeting these statitory
1993, then the excess amount would be ~ subject to the 10 percent hmit desm’bed " requirements are deduciad from medix;al_ :
deducted from the State's medical ~ * in §433.67(a)(2) © " . T« 'msslstance expenditures before FFPis "
assistance expenditures before " % As mentioned sarlierin tha preamh‘ie. ~caiculated. : . .

. determining the amount of FFP that _ since we do not consider extensive - W -‘ As mentioned earhar m H-us preamble._ '

.+ 4 would be available.” * . .~ ocutreach campaisns wilhm the' context : any licenaing foe, assessment or uther




" ... onaclass of health care-related ltema or _ for the cost
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.andainry payment wh:ch is related to . ail the gross revenues or receipts, or on
health care items or services..or fo the - net operating revenues. We have .~
provision of, the sutharity to. pmnda. ot defined net operating reverue ta mean
payment for the health care items or ., gross charges of facilities, leas any |
services, as défined in § 438.55, iz~ . " amounts deducted for-bad debts, chanl
considered to be 2 health care-nelaied . care, and payer discounts. .. . ié
tax. The term “tax" does not include a -+ = The tax is imposed on iems or B
. criminal or civil fine or penalty, ynless ... 'services on a basis other than those
the fine or pemllty was impused’ mst‘ead lisfed above, e.g. an admission fax, and
afatax. - ...Z= the State establishes to the satisfaction
Under 5“’4385283(&] in nrder fora health of the Secratary that the amount of the
) care-related tax to he mnsidered to ha tiax is the samé for each provider of such .
bm hs i o iterns or serviées in the class. .
. lmposed at lenst an all 1tems or ook Cunveraely undar § 433 ea(d {2} a tax
. serviqpsintheclmfumishedbyal}m is:n rerl, )
non-Federal, non-public providers in ﬂuz' _ '
State, or all non-Federal, non-public -+ following teria: .
providers in a cless. fimpnaedbyaunit » Th vi
of lasal government. the tax must extend _ excluamns. or deductmns. even'if made
to all items, services Yr providers (or to, "to third parties duch as patients, that
all within & class) in'the area aver which result in the return to. tﬂi roviders, directly”
. the unit ol‘ governmen has jurisdiction; .. or indirectly through third parties, of all
and Y- T v cgige OF& portion ¢ af the tax paid, andit. ..
¢ Be unpused un:f rily. theoughout 7 ", results, direcﬂy or mdlrectly. inatax
- the jurisdiction.: . roereTod wggp o PRI T '
- In accordance wﬂh sectmn PNy h. PR ] wlur.h the net unpact of the tax
1903(w){7HA) of the Act, we deﬁne, s« and pa ts is nol ganerally
classes of héalth care ftems, seﬂnces 5 redistrim
nndpmvldmin!iﬁﬁ&&ﬂer_w ey ‘.,ii +lnwhichthenmnuntofthelaxis
conaulting with State representatives, i, directly correlated to payments under

vé belleve It s flecessary to emphiadize’., the Medicaid St o
aat, for purposes of determfnirm if & tdx .:  The tax holds providers harmless

of the tax.” "~ *

- services is broad based; s class includes " A Tax will Hi '.still'be

- all providers of a particular class of‘,gi{w mmiﬂéfed’to% unifom i it exciuﬂes
" service located ifi a State of, in'the tase

of a tax imposed by a’unit of Jocal "“" . :I‘
. government, the area over whi ﬂigj r

- unit has jurisdiction. A tax need not oM

- cover aut-of-State providers who 537,

. provide service tu State residents, or . "

Me.dinaiﬂ reveRies:
‘Section 433 Uﬂf’d)m] specifias ihat. i
tax doés not meet the criteria in ™ - %
433.88(d)(1]. but the State esh‘%llshea_
that the tax ¥s imposéd aniforinly in:«
accordance with the prodedures for a°
any out-of-State business of an in-Siaté * waiver specified in § 435.72, the tax will -

B provider of heslth care-rel,ated items or:: be treated as 8 wniform tax.”
services, " WA N VUYL Bactibin 433.88(f) specifies thatn i
Under § maa[d}(i). ataxis __’, 7 orovider will be cansidered to be keld "~

" considered 1o be yniformly. impnsed if it harmléss indera tax program if any of
meets any one of the following criteria: th% following conditions applies:”. -
- ¢ If the tax is a licensing fee or snmr.lar ‘The State {or other usiit of - ~:*~
" tax imposed on a class of health cars 1t ernrhent) imposing the tax provides. *
items or services, or providers nﬂhnséd'* snj:ectly or indirectly fora nnn-Medjc.a:d
. health care iternis or sérvices, the ol
** must be the same amount for every item ‘paying the tax and the amount of the *© ~
* and service or for every provider*%* =" payment is’  positively.correlated either
- providing thnse :tems or services wftf:tn to the amount-of the tax or to the -
thie clags,~ - Fe s s difference between the Medicaid ;
. Kthe'taxiia licensmg fa¢ ot smu’!s.r "payment and the total tax cost.':
tax imposed on & class of health care +-- | & All or any portion of the Med;caid
items or services, or providers of those " payment to the taxpayer variés based’
items,or sexvices, on the basis of the ;. ** only on the amount of the tax payment.
) number of beds in the provider, the ™} *+ & The State for other unit of loga}
. amount of the tax must be the same for " government) i imposing the tax prov:des, .
"~ each bed of each provider in the class. ~ directly or indirectly, for any payment,
. 2 If the tax-is imposed on provider "-,'-' offset, or waiver that guarantees to hoid
Ievenues or receipis with raspect to 8 - taxpayers harmless fm- all or 8 porhon
class of items or services or pmv:ders af - of the tax> - L
those health care items or services, the™™*  Section 433 70. Lamutations on Ievel of ¢
tax must be imposed at a uniform rate - * FFP Tor revenues from health care-— " -
for all items and services, and pmviders' related taxes sfter the transition penad “
of those items or services in the class bn ‘specifiea limits and formulas for et

-.‘ -

. during a State fiscal year after the

¢ with sections 1903{w){1}(A){iv] and
(?" . :;nggw (5) of the Act. Under .

‘maximim amount of permissible health
‘the
- Specifically, the State's total medical

‘.- related donations and impermmsibie

-~ regulations, As méntioned earlier in‘the ‘

«.n . Beptember.30, 1995. for healﬁl care- -
.+ related laxes. . .
o 1 T ’@;*n.l. -
" limitation on the amount of health uaré- .
without & reduction in FFP, as 'lons a8 i
Z+" the taxes meet the requirements - T
' spemﬁed in these regulations.

'for calcuiating the amount of FFP

- receives health eare-related taxes in . .2

$ PR payment to those providers or athers~: . .

calculating the maximum amounl of
health care-related taxes that a:State
may receive without a reduction in FFP

State’s trangition period, in accordance

a)(1), subsequent to the -end of.a
State’s transition period, and extending
through September 30, 1995, the

care-related taxes that a Siuté may -
receive without a reduction in FFP
during & State fiscal year {or portion
reof} is expressed as a percentage of
the total State share of Medicaid

Pml;xpenditnres in that fiscal year
{i all of the $tate’s medical Tt
assistance administrative costs).

assistance expenditures {reduced by the
amount of impermissible providés- ©

health cire-related taxes} are multiplied
by the greatet.of 25 percent or the State |
base percentage, as described mour. .-

preamble, the 10 percent limit Tor;. . -
. donations from providers for

: .outstationed eligibility workem .
" déscribed in § 433.67(a}(2) is not -
included in the limit in effect ﬁu-uugh

Sect:on 433.?0[3][2) provldes tha .
October 1, 1995, there isng , -+

related taxes that a State may réceive,,

o

Section 433.70{b) provides the forgmia

when

a Stefe receives health care-related.-

taxes that do not meet the definition ... -
specified in § 433.08, and when & State .

excess of the hmit desmbed in . ]
§ 433.70(a)(i). - VI b
Section 1903[w][3][E](i3 of tha Aci e U
provides for a waiver of the broa
- based and uniform requirements. In .-
"' accordance with this section, weare '.5 i
" adding a new § 433.72, Waiver. - - !

"provisions applicable to heaith care-.

reldted taxes. Under thiz section, s State’

. may submit to HCFA a request fora - "
. walver of the broad-based tax and/or

the uniformity requirements apecified in.
the regulations. A request for & waiver
should be submitted subsequent to . |
enactment.of the State law .

*. implementing the tax. A waiver will Be, -

.“eflective the firgt day in the quarter in-
which the request is received-even if the
‘additional information necessary to

- tompletes an evaluation of the waiver

* request is submitted subsequent to thai



= . elfect prior to Qctober 1, 1992. Such

A i R . -

o p v
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quarter. We have incluﬂed 8 spec:al
provision whereby a State may npp!y fnr
a waiver of a tax program that was in
‘waiver requests must be submiitad tp
HCFA within 90 days after publication
of these interim final rules, ﬁ?a State
submits a waiver request for a tax that
was in effect prior {0 October 1, 1992, °
the waiver may be granted effective nip -

the date of enactmeni of the tax. "
lnorderfurHQBAtoapgmwa o '-‘

waiver request, the-Statemust .~ 7

. demanstrate that it tax Progeam meets

" gl of the Tallowing r‘?uilwmn

yrnents mad 1o the e “&‘ﬂ;ﬁ
payments made to the provi
State under the Medicaid program i3 g
generally redisteibutive in nature. -

° 'lheamountofthetaxtsnotdirectly
correlated to medmal nssistance T
pammts = P
* Thetaxpragram meetsthehold R

harmless provisions specified in this _

ragulanon. SRR

The following example illustrates how
the requirements relating to health care-
related taxes contained in Pub. L. mz-
234 would be

- Agsume that a State impuses a inx oi‘
Y- percent on gross revenues of hospitals

and gas stations. The tax genarates $100

million in revenues during the State” -
fiscal year. of which $90 million is paid |
by the hospitals and is depomted into -
the State General Fund. -

‘The fact that this taxinnludes

subject it to the provigions of Pub. L.
. 102-234, Nor is the dedicated use of the
tax revenue A considerationim ... | .
determining the applicability of the. -,
statutary requirements. Rather, in g
determining whether orpot the: .
provisions of the law apply to this tax .
program, it must first be deiermined, in
accordance with section AB0atwi(ai(a) -
of the Act, if the tax program 18
considered “hes 120 e

The tax de in thiz example
applies to both health care items and
services and non-health care items and
setvices. Therefore, we would determine
if thig tax is comsidered to he health
care-related in accordance with section
1903{wi(3)[A){ii} of the Act (i.e., a4 tax iz
considerad to be health care-relatad if
the treatment of the tax for health care
itemns and services is different from the
treatment of the non-health care entity).
Biace the tax in our example is a fst
rate based on groas receipts, this tax
would not be deemed health care-
related based on section
1803{wH3MA)(ii) of the Act.

We then need to determine if this tax
.8 health care-related in eccordance

earlier than [antary 1. 1882 or, if later, - -
" not be considered health care-rela

. be broad-based, applied uniformily, afd &xpenditlneshhforecalmlahngm

- {ie i 85 percent of the burden of the - " hospitals which have more than 500,000

tax falls an health care praviders), Smce . total patient deys per year. If the State .

. 90 percent.of the tax revenue in this . - tan demansirate thai the requirements

example lsgenemtedfmmpmdersof -'defined in § 433.68(e)(1) are met,a <., :

.. bealth care services, the tax paid by tha :" wavier of the broad-based requirement
. Drovider is considered to be a health ;i a6 deseribed in section 1803{w}{3)(B} the'

care-related tax under section ... ., ,‘_,, AAct could be granted. Under the- waiver, - -
3903(8}[Wl[337(ﬂ)[i] of the Act. * dlthough. the tax would not be paid by
If, in this example, the’ huspitals ps:  ;x’8l1 hospitals, the revenue would notbe .
ﬁﬂmﬂmnintaxmenueandthegu . 5. offset from medical assistance - ~ - .
stations paid $40 million, the tax would expmditum before calculating FFP. . -
“Assume differently that the tax was -
‘and wauld not be subject to the e ,-.-.« impmed an all healti gare items ar
: Femuining provisions af the law. . I . sarvices in # class, but the State g
Oneeitisdetermhxadthatutaxis 3¢ : 8 $2,000 tax coadit for gach 100 lca:ﬂ
. heslth care-related, additional analyg:g . patient days per year. If the State gan >~
of the tax‘program must be doné to . . demionstrats that the reqnirements in

du?vanue sulgisl::ttet: E:}'Whﬁmthig iz § 433.08(e)(2) are met, 2 waiver M_Ehe, : .
° previously-described in fhis fuls, = milommity in gection ~i»':: it

' revenue would be deducted “granted. Us the waiver, altimugh the o

. I".Me‘““idmdmms.hefhre !‘:";::3: t"‘llwmtnimataxcreditfnrceﬂam )

3 honpltall. the reverue would not be -
calculation of FFP, unless the tax me{ 7<% from Medical Assistance ~~
three independent criteria, The tax mu'st's ‘offast - ’

.2 1 Itis important to note that.the ~
ntl::f: t!:&t (I:::'tis *ﬂwa?m hﬂmliﬂ?_ss_f,"j'? 1. potential.gvailability of waivess is’

h:nrderforahea!lhmre—mlatzdtax i n“ﬁﬂﬁtﬂﬂlehmud-hmdandﬂle

 to be considered to be tirod based in- 'S t&'ﬂl'l!ﬂ'la- B hold harm ﬁ :
-accordance with section 1903fw)(3)(B) of - Efuirement gidy not be. ‘

;’ﬁeiﬁf.;'ﬁf ;'}tﬁh:fiﬂ"tﬁ?;&“ ot o8, ™ Even if a tax "ﬁeemed under waiver - B
furnished by all non-Pedera non-gublic * : guthority tobe a broad-based health o
.. providers in a class. If the tax-fe- -%= 215 wa-:elamdtaxthutisapplhd

iraposed by a unit of logal govérnme t: -+ uniformly, if must also be determined it

-~ the tax must extenid to all items, -~ %+ +_ - '@ hold harmless provision existsas -

RS serviges, id n - desm‘bedmsecﬁonlﬂoa{w}tdlufthe 1.';': .
hospitals does not in and of itself . . . ces, ar providers for to all within a

in th = Act, If, in airy of the iliustrations above,
:l;vs:gnmenf mimm ﬁ? ufnifo{ T it were determined that 2 hold harmleas -
In the example, Mmgdes : pmviu:onasdemrlbedin & 403.80(0) -

. 1o all haspital services, it ‘be iy tbewaiverwauldhadeniedand,
-+ considered beoad baséd. Purther; sincg .+ thetaxremu'ewouldbesublmclad o
.mmmimmﬁngnﬂgmmm“ from the State's Medical assistance .
* revenue, it satisﬁesthemqmrement that expenditures beforg calculating FFP.

it is imposed wniformly, - -omg. 2 e S “-We slecied not t¢ establish a aepamia .
Wemahtnpointnutihntinthe ©.'v . "appeals process forlweiver . ., . -
ample above, the tax wonid still be ;, _disapprovals. Ifa

< cons: ered 1o be broad based if the ... .waiver disapproval Yesults in a’
. " State included only all nen-Federai non- * -disaliowance of clai

_ public providers in the class. Moreover. . accordavce with 42 430,42
. the tax would atill be considerad o . {DisaBowance of claims Tor FFP), the
- imposed uniformly if it excluded ...~ . State may appeal the waiver .
Medicare or Medicaid revenues. - .~ disapproval when it sppeals the -

. However, if the tax did not apply to all . disgllowance. The appeals process will
 hospital services, and/or frovided s - -3 be handled by the Departments]

credit, deduction, or exclusion, other w ﬁpl:leals Boerd (DAB] in the context of
than those mentioned in the preceding -~ any disalowance that results fmm the

. paragraph, the State may submit an demai of the walver . RE

application {o the Secretary requesting

. that the tax be treated ag broad-based - G“"“Mj’ Mfsmflﬂ!lve

" " and/or uniform. The criteria for ... - Section 433.88(e) pmwdes the cntena
determining whether a tax is “generally - under which HCFA will determine -
redisiributive” even though itis not - | wheilier @ tax is notbroad based or .
broad-based and/or uniform are . . nmiform is “generally redistributive”, In
inchided in § 493, Bﬂ[e][l] and (a) of the tnterpreling this stetntory: x:eqmremenl.
_regulations. . .-+~ Which appears at section . .- -

dan . To tllusirate, assume that the tax in . - A903(wiSHE)(it} of the Act; we have
- with section 1903(w){3)(A}(i) of the Act

the exampla above wag imposed only on  attempted to balance our desire togive
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Cpsates some degree of flexibility i =" Medicaid. If the vale of P1/P2 were |
deaiﬂing tax programs with our need to. greater than one, the non-broad-based
p se of revenues derived from - - tax would be more redistributive than -

-~ laxes imposed primarily on Medicaid - - the broad-based one, §.e.. less of the tax’

providers and activilies, ™ =< +3 L+ burden would fall an Medicaid services:
For purposes of theze regulations, we - If the value of P1/P2 were less than one,

- have interpreted the fesm . * " .=+ 3 the non-broad-besed tax would be less -
PRGNS used in the statute, *  redistributive than the broad-based one.

‘sias 3. A value of PL/P2.of 0.5 would represent .
joderive; - "= g tax that doubled the proportion
ésimposed opinol. applicable fo Mediceld.. = © s
Jnaclageofitemsror . Under § 433.68(e), when the State ..
moﬂhmnmme}. .demonstrates tp the Secretary's =~ C
e revenues o e State's:  satisfaction that P1/P2 is greater than 1,
an. the waiver request will be spproved - -
sipt!ss . automatically. HOFA will review. other .
*  waiver requests only if the State ..

d

?.

demonstrates to the Secretary’s -

1 s, _gatisfaction thatthe proportion of he.

, redi - 'éﬁl;;' g2 rx :Ep]ica{glie t::huedtiﬁmig ai:il i;hetgmd-'
: hy * LAty .o e based tax {P1), when tivi y the . -/

. redistributive™ test to § tax m thal: o iondrtion i appli . -
o ot broad based oo dni fnmm: o proportion of the tak applicableto . -

¥ \ <740 Medicald under the waiver (P2), isat
§ 433.88(e) provides States with two. "4 jeast equal 10 0.95 but is.not greater thes

guantitative tests to measure the degres = § HCFA will approve such waiver

- - Under the test specified

. would be its Medicaid Statistic. If the -

-+ month period would be it Medicaid "

to which a tax is™redistributive”, im;. ..
reference to @ tax that is broad based .-,
snd uniform. The tests will be cqlculateé-

.. . by States and the results subject to—;
" verification by HCFA. The-fit:t
+pplies to those sttuations in which a .

ix i8 uniform, but riot broad based, .. ;.

Jhat is, the test would be used for 8 tex, -

that does not apply to all services or . .
roviders of those services in 2 class, ;..

ut all seryices or providers subjeet to |, .

the tax are taxed uniformly. This teat ~

T4

" would be used, for example.in the case .. J

" of a tax on npatient hospital revenue;
that exempted rural hospitais.’~. . 0

. The test would be calculated o
State'by comparing the proportion. of the .
tax applicable to Medizaid as proposed’ -

~ by theState, to the proportion.of the tax
applicable to Medicaid if it were beoad
based. For example, in the casg of a tax.

applied to inpatient hospital vevénua, ¢
- but which exempts rural hospitals, the
_ State would calculate in proportion of -7

 the tax revenue applicabie fo Medicaid .

#nder the Tax as imposed, and under the
. tax if all providers were subject to the >
tax. In this example, the proportion of =7

. the tax would equal the Medicaid share*
oi‘the hospital revenues, = < 0T
‘The regulatory provision at § 433.88(s)

- would require the State to caloulate the -
proporiion of the tax applicable o < -
Medicaid under a broad-besed tax =7
{designaied as P1), and the proportion -~
applicable to Medicaid under the tax as

imposed by the State {called P2). The- -
- izt of how redistributive the tax ig 7'+
" would bé measured by dividing Pi-by "
- P2, Note that if F1/P2 equalled oné, the -

- pew tex would be exacily as <555

.redistributive ashe broad-baged tax;
i.£., the tax would bave the same .- &
- .proportion of tax appliceble to w3

Sy

it

by

.~ The sesendteul;

requests if the value of P3/P2 is at least
equal to 095 but is not greater thani, .

and the tax excludes or provides credits’
or deductions unly to-one or more of the -
“ following providers of items and :

"¢ services within the class Yo be

i taxed: ..
" o Providers that furnish no sesvices .
‘within the class is the State; - ...
_ ¢ Providers that do not charge for :
services within the claas: . -
« Rura! or acle community hospita
RPN T 1= L L ST
..» Physicians practicing
medically und

ls; .
primarily ia. ..
ed greas, -t
Onur intention is to define rural and .

sdle community hospitals in sccordanee
with the definitions already established. -
by the Medicare program. A sole. .

" community hospital is defined in-42 CFR
-412.92(g). An urban srea i defined in 42
+ CFR 41282(f){ii). Based on these <

regulations, we are defining & rural. o

" hospital as eny hospital located outside'” )

of ar urben ares. In addition, we are
defining physicians in medically ; -
underserved areas in accordance with
section 1302(7) of the Piblic Heslth
Service Acl ™ T Lo B

'-althdugh aimilar to™™
the first, would apply in situstions in -~

‘which the State is requesting & waiver of

the uniformity requiremeit, whether or’
not the tax is broad-based, Undef this - -

“{est, the State would caloulate two -~

-

linear regressions, ane for the tax
program for which waiver is requested, -

and one for the tax if it were-applied - -

uniformly snd as a broad-based tax. {A -+
lineer regression is a statistical -~
technique in which ordinary least " ~<...

% squares are‘ised to fit a straight line to .

paired-dats cocidinates.) - -

Bt

- linear regression applicabile to ibe tax.

. Secretary’s satisfaction that Br/B2is

.. walue'of B1/82 Is at least equal to 0.85 .
: definitiona aiready established in cur -

- ——.gxcludes gr provides credits or

“r....+ \While we believe that théiﬁteni of the

o ¢ et progravs, we-do not believe-Re™ - 7

in §433.88(e}.
a State seeking waiver of the uniformity
requirements must demonstrate that its
tax program meets the generally =
redistributive test by the following
procedure: - A
» For the tax program for which the
State is seeking a waiver, the State must
calculate a linear regression using aa the
PR - @h& m 3

-ograny. §f, for examplé,
the State imposed a tax basgdon .
charges, the amount of the provider's-
Medicaid charges in a 12-manth period .

tax were based on days, the number of -
the provider's Medicaid days ina12- -

Statistic, For purposes of this test, it is

not relevant that a tax program exempls

Mediceid from thetax. ... 0 .7
s The State must calculate & lineer .~ -

regression a8 shove, but under the

sasumption that the tex is broad besed

and uniformiy applied. - ..~ . -

i coefficient) of -

. el

{i.e.. the
the linear regression applicable to the-
hypotheticel broad-based uniform tax
{called B} is divided by the slope of the

for which a waiver is sought {calied B2).
» When the State demonsiretes to the

greater than 1, HCFA will automatically -
approve the waiver raquests. .5y 7 7
n HCFA will review other waiver -
requests only if the State demonsirates -
to the Secretary's satisfaction that the -

but is not greater ther 3. HCFA will -
approve such waiver requests if the -~ -
walae of the B1 /B2 is at Jeast equal fo
0.95 but not greater than 1, dnd the tax

deductions only to one or more of the -
following providers of itemaand -
-gervices within the class to'be taxed: -~
+. Providers that furnish no services
within the claas in the State: ~ - :
4 Providers that do not charge for -
services within the class; -7 ™ -
* 4 Rural or sole community haspitals:
oF - C .
+ Physicians practicing primafily in’
medically underserved:arsas. '~ -
-4 Physicians in primarily medically’ -
underserved aress.”. 7 R o~T 07

N e

waiver.provigion is to provide Btates™
with some degree of discretion in their
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intent is:to provide States withthe :  funds tn-compensa' te nursing homes, v
ebility 1o design programs in which the - indirectly, for the cost af-t’hpgt'ax e
fax l?urc_f_en is shifted significanty to imposed on private charges. If the jax is
Medicaid providers or aclivities. We . considered to be levied on the third - -....
also believe States should have some party, the State.is directly providing for -
additional flexibility in the cage of rural . g non-Medicaid payment to g private - :
or sole-community hospitais or - :
H¥sicians in health uirderserved aress

agness {o services, ., . e _

\ ;\g.e seek ?luh'li& enmmg;ta on the 5 C rsvtﬁnues.in-two wayn, Firal, it uses part

e2i8, a5 well as the specific numerical . . o e Tunds ag the State share of . . ..

values in-the tests specified inthis . - e s nate Share
; ng LB 2 . N

to the amount of the tax.

- disproportionate share hospital payment
adjustments. Secs it repays hoapitals

insuﬂi'gignt_ to cover their tax costs,-In

this case, since. the-State is directly °,. 21

wrider which 2 State o~ pope - -2
lotal government is repaying taxpayers for the.di srence. .. - 24,

determined to Liold between their ta and the = -
‘laxpayers harmlessfor their tax casts, | 4 e: {hele tax coats anid '

any of these %:tl:eﬁa ismetatix .. n
program wou determined to have a~ second cr
hold harmless provision and the taxis “  thestatute, pro
Impenmissible, This section alsg =~

- of

LM
SRt

other general- -

! . . . test for determining when hold harmless
provides that States are not, however, - situations e:;ist%s provigion would

greel:};ded from u:ling ? fax:to rei;'nburse '
@alth care providers for medigal - - when nmgp.,gnyﬁmpﬁm%sgate;sf el
assistance expenditures. or precluded 3 Mgdicaid'_payﬁgd{t&"_' 1a @a " varies

_deem a hold harmlasg situation fo exist -

i relying on this reimbursement to aged . the.
Justify or explain the tax. I R e upon the to
Taken together, we have interpreted
the hold harmless provisions o mean -
that while States may use revenue from  health care items ang BErVices to. .- . ...
otherwise permissible taxes-to increase -. increase general payment.rates for those

payment rates to the providers subject :

to the tax, States ay not make -
Medicaid or other paymentsto . . - -
providers that resull in laxpayers being .
repaid dollar for dollar for their tax

“States from using revenies from 1 ==

the rate increase to.&’

provider. .

-
R

costs. If such payments were permitted, ‘The third mte;; ma;staiuteﬁ” f-'
there would be.ng.resicais tomStates™ - provides that g h&lglliamﬂess s oIl
ability to use provider taxes as the - . -, determined to exist when the State or -
source of the non-Federal srareof " local govermment imposing the tax . =

Medicaid payments, - - -

The figst critariofn, included in the -
regulations at § 433.80[0)(1), would =~
determine a hold harmless tg exist when .
& State or local goverrment directly o have interpreted thig provision to.mean
indirectly provides for any non-  ~ " -that use of any State payment, or offset
Medicaid payment to taxpayers and the - or wajver or other taxes or mandatory -
amount of the payment is positively * - payments that would havé bagn paid by
correlatad &ither to the amount of the . ihe taxpayer, in-a way that ig. e
tax or to the difference between the : ~ Buaranteed to repay the taxpayer for all
amount of the tax and the amount of the  or part of the cost of heslih care-related -
Medicaid payment. Examples of the .-
types of situations which might fall .
ander the criteria are; Ce

¢ A State imposes a tax op N
charges. The revenue from the tax is
used for two purposes. Some of the .
funds are used by the State as the State -
share of Medicaid rate incregses to .
facilities. The remaining portion of th;
tax receipts are given to private pay

provides for any direct or indirect ',
payment, offset or waiver that - .

for any portion of their tax costs. We

ird statutory criterion would also . drrad
consider as a hold harmiess any gortof
explicit gusrantes, for example, ina ...,
Btate law authorizing a health care. N
related tax, that assures repayment of *
tax costs. For example, if a State ...

equal to the tax imposed on providers

patients in the form of grants to - Dot participating in Medicaid, s hold,
compensate them for the tax added 1o
their nursing home bills. If the lax is

considered to be levied on the nursing
home. the State is using non-Medicaid

harmless situation would exist. © ... .

e are also concerned about the
application of the hold harmless | -._ L
Provisions in cases in which States .

pay patient thai_,is_pogiiivgly correlated
° A State imposes a tax omhospital - .ad

s apor ; ! . "two-prong test will apply. TSP
le this provision does not preclude *-:ﬁ'.j:Undbrntshe first prong of the tegt, f the <~

permissible taxes imposed on clasies of

hold harmless situation to exist when "

only to the amount of the tax paid by the .

.--,.'.».-13'.'..; L.

“taxes, is & hold harmless situation. The. ..

imposes & health care-related tax, but N
. provides a credit against property taxes -th

' impose Lyxes.on clagses ofitems and _,,.3

predominantly furnished to Medicaid
recipients. In thase cages. : étt-of
the coiy ung

frépagmont-ofthie entire
wo! binahold © -

mitess gltuation. If HOFA did not -

dress:this situation, it would be

revenues. The State uses the tax - :.- 3" podiible for States to levy excessive

amounts of taxes on ICFs/MR and other

~.. high Medlicaid providers, and use . .. ..

Medicaid rates to repay them for their
:tax cosis. We specifically seek public -

Dl L whoge DSH payment adjustiments WEre:... comments on biotivthe thresholds and -
T A = ~policy of this test: Thisspecific old - . . -

harinlass test will be effective December
42892 . et To s o s L

to thia aituafion, we h“.‘_'é"_ :

“situations exist when Stafes impose -

disprot?rﬁddaté health care-related - -
. taxes. However, if an explicit guarantee
+% exists, the tax would be impermissible

and the ng test will not apply. If
an explicit gugrantee does not exist, the

. ‘In applying the ;'Euﬁri;ﬁteé" LR
' requirement A
:I-adbptédlitwo-pmns test for el
“determining when hold harmléss . -

health care-related tex is applied ata ~ ** "

rate that is legs than oi equal to 8 -~

percent of lh: nrgvenughreggiyed gye&e s
i ; . . taxpayer {which we consi er 1o tie the N

services, the provisions would deem a.. - & verage_!_e{\gel of taxes applied 16 other . :

vider is relateq’  8°0ds and services in the States), the "

tax would be presugied tobe - L
_ permissible under this test. if an explicit

- guarantee does not exist and if the tex is o

applied af a rate that is in excess of 8 . -

“percent of the reveniie received by the .~ -

taxpayer, we will apply the second o

- prong of the test io determine if an o
.7 _imexplicit guarantee exists in violation °

sayers harmlesg - of the hold harmieds ; e
Buarantees to hold taxpayers harmless . " Undler the secon prong, & nimecical

provision,
test would deem a Bold harmless
situation to exist .
sre used to repay (wihin a 12-month
eriod) at least 75 peRcent ofproviders )
?nr at least 75 percent'of their total tax
.:cost, We have selected this level

-hecaiise we think it sirikes a reasonable -

balarice between our need to assure that

..States do not use Medicaid taies to ...

' vepay providers for tax costs in a way. -
‘noi permitted under the statute, snd our
desire to permit States flexibility in the
. design of their tax and payment . .-

programs. It is our belief that this _

requirement will largely affect only

03¢ tax programs placed on ICFs/MR,
but may not impact on every State. We
would not expect the 75/75 criterion to

- affect taxes on ciasses of providers in

- which at least 25 parcent of providers do

not participate in Medicaid at any

significant leval, i, as of _Dec_emhe_r 24,

::::::
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P “Thia test would compare

ﬂﬁﬁ‘hﬂ '

s tiine to gofhe into cnmphanm v
with ﬁm«equ Whent
- tﬂns*lamvismn, the

' Bnplenm g
ihe ultss {or ﬂhs)ne{sl

:m.ibilect.tn ‘the tax,
The test will be detprmined by - ..
comparing Medicaid rates-to providers

befm-e the 1mpﬂmtlu‘ of the tax to the -

pruv:dam after the tak.
To Hlustrafe bow thjs
applied, a State, upon request from
HCFA, would be requirad to supply the
following information fur each pmwdm:
subject to the tax:™ .
< The average Methcand rate pmd tn K
the Facility in the perjod pnnr tothe .,
"”"-Jimposlhon of the tax], ..~ .. e
¢ The average] Medlcaid rate paid o,
the factlity within twelve months ui' the -
~4mipogition of the tax; and . -
= The number of rate units {I.a. daya,
discharges, charges} in the yesr prior to .
Syfimpasitmn of the tax. - .
The payment for sach prxm&er o
which the.tax cost would be compa red
. would be calenietad by mulh;rlymg the =
" differsnce in the rates (#2—#’1} hy Ehe j'-
measuce of utilization {#3)." T
each. .
. providers tax payment to its Medimi&
_ rate'increase over @ 12-month pericd. By
* .using priar year's utilizstion, the test-:
would not be aeffected by increases in
. utitization subssquent to-the tax. e =
 State’s iax and payment program were - .
detarmined o violate the numerical teat, .
all of the revenue received hy’%he Sta > -

. from the taxpayers would be

.disallowed. In applying the hold " .
- harmless provision in State tax - - E"'a "
---programs, HCFA will not apply eny - -
numerical tast before the effective date .
. .of these reguiations. Offsets from FFE: -
mude under this test will only be made -'.-
after the effective date ef the :

- R LR

: regulatmns.

Reportmg Requmemenss ‘

' Bgetion 4 of Public Law ‘102—2.3@
‘amended section 1803(d] of the Acl i@

. require that each State submit-
information related io pmv:der—reiaieﬁ
donstions received.and health care-
related taxas collected by the State or

_uhite of local government during ihe—- -': -
Federal fiscal year. In & new §433.74,
Reporting requirements, we ars-

. applimble State transition peri

—l-m—

er—related dona i
(mclfuh all botia fide and’ “presumed
ta bie bona fide” donations) received:
e te}ated taxes cellecied. -

dast and e;q:f Hdit
fig, i dccordance with the fermu .
prodedures establiahed by HCFA in
settioh 2000 of the State Medicaid
Mnmm!. States’ repodrts must jirdsent 8
plete, sccarate, and full disclosure
of ] ¢f theiir donation and tax programa

: e 's,nd expenditures ~if a State fails to
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

March 23, 2023

MEMORANDUM FOR AGENCY GENERAL COUNSELS
FROM: Daniel F. Jacobson :_-:-\-,j' :I
General Counsel, Office of Maniagement and Budget

SUBJECT:  Addressing Severability in Agency Rulemaking

This memorandum provides guidance to Federal agencies on addressing
severability during the rulemaking process.

As legal challenges to agency actions have become more prevalent, questions
about what remedy is appropriate when a court rules against an agency have taken on
greater importance. Courts sometimes prohibit the implementation of an entire agency
rule, even when they find only one portion invalid. Such decisions can impose
significant costs on agencies, which must re-promulgate any valid portions of the rule the
agency wishes to take effect, and on the public, which is deprived of the positive effects
of the remaining portions of the rule unless the agency re-promulgates them.

Because the legal test for severability depends on the agency’s intent and on the
workability of the agency’s regulatory program without the invalid portion of a rule,
agencies can aid a court’s remedial analysis by addressing severability within a rule.
This memorandum suggests measures that agencies should consider to address
severability throughout the rulemaking process, informed by current severability
doctrine, the Office of Management and Budget’s (OMB’s) experience coordinating
regulatory review, and input from the Department of Justice. !

Background

Severability is an important remedial doctrine that arises in cases challenging the
legality of statutes and agency rules. When reviewing a rule, if a court determines that a
particular provision is unlawful, severability addresses whether judicial relief should
extend to the entire rule or whether it can be limited to the invalid provision, leaving in
effect the remainder of the rule.?

! This memorandum does not address whether and under what circumstances it is appropriate for a court to
vacate a rule universally rather than limiting relief to the parties before the court. See Brief for the
Petitioners, United States v. Texas, No. 22-58 (U.S.), at 40-44 (arguing that the Administrative Procedure
Act generally does not authorize universal vacatur and that courts should instead grant party-specific
relief). The principles in this memorandum are relevant in determining the scope of both a universal
vacatur and party-specific relief such as an injunction.

2 See generally Administrative Conference of the United States (ACUS), Administrative Conference
Recommendation 2018-2, Severability in Agency Rulemaking (2018), https://perma.cc/SZ2C-ECM6.



Courts evaluating the severability of agency rules typically consider two factors:
(1) the agency’s intent and (2) the workability of the rule without the invalid provisions.?
Under the first factor, courts decline to sever an invalid portion of the rule if “there is
substantial doubt” that the agency would have adopted the valid portions without the
invalid portion.* A rule is inseverable if the agency has “indicat[ed] that the regulation
would not have been [promulgated] but for [the] inclusion” of the invalid portion.’

Under the second factor, courts evaluate “whether the remainder of the regulation
could function sensibly without the stricken provision.”® Applying this factor, courts
examine whether the rule could “sensibly serve the goals for which it was designed,”’
and whether other provisions were “expressly conditioned” on the invalid provision.®

Courts often give significant weight to an agency’s statements in its rule regarding
severability—though such statements are not dispositive.” For example, the D.C. Circuit
recently severed one section of a rule that the court found invalid where the agency had
stated in the rule’s preamble that it intended the invalid section to be “severable from”
another section that “operate[d] independently.”!® Courts likewise have treated as
conclusive agency statements that they do not intend certain provisions of their rules to
be severable.!! Courts give less weight to statements of intent made for the first time in
litigation, as opposed to in the agency’s underlying action.'?

Notably, some courts have doubted that an agency would have promulgated a rule
absent the invalid portion—and on that basis held the rule inseverable—even when the
agency included general severability language in the rule.!* These decisions relied on
statements elsewhere in the rule that the invalid portion was central to the rule’s overall

3 Belmont Mun. Light Dep’t v. FERC, 38 F.4th 173, 187-88 (D.C. Cir. 2022). Although Belmont involved
an agency order rather than a rule, courts apply the same two factors in evaluating the severability of both
types of actions. See id. at 187; K-Mart Corp. v. Cartier, Inc., 486 U.S. 281, 294 (1988); High Country
Conservation Advocates v. U.S. Forest Serv., 951 F.3d 1217, 1228-29 (10th Cir. 2020).

4 Belmont, 38 F.4th at 187; see also, e.g., North Carolina v. FERC, 730 F.2d 790, 796 (D.C. Cir. 1984)
(“Where there is substantial doubt that the agency would have adopted the same disposition regarding the
unchallenged portion if the challenged portion were subtracted, partial affirmance is improper.”).

5 K-Mart, 486 U.S. at 294; see also, e.g., Davis Cnty. Solid Waste Mgmt. v. EPA, 108 F.3d 1454, 1460
(D.C. Cir. 1997) (en banc).

¢ Belmont, 38 F.4th at 188 (quoting MD/DC/DE Broad. Ass’'n v. FCC, 236 F.3d 13, 22 (D.C. Cir. 2001)).
" MD/DC/DE Broad. Ass’n v. FCC, 253 F.3d 732, 734 (D.C. Cir. 2001) (denying rehearing).
8 Am. Hosp. Ass’nv. Azar, No. CV 18-2841 (RMC), 2019 WL 5328814, at *2 (D.D.C. Oct. 21, 2019).

® Cmty. for Creative Non-Violence v. Turner, 893 F.2d 1387, 1394 (D.C. Cir. 1990) (“Our inquiry does not
end simply because the Regulation contains no severability clause.”); Virginia v. EPA, 116 F.3d 499, 500—
01 (D.C. Cir. 1997) (finding rule severable even absent express discussion of severability in rule).

10 Am. Fuel & Petrochemical Mfis. v. EPA, 3 F.4th 373, 384 (D.C. Cir. 2021).

1 Id. (agency described determinations made under invalid portion of rule as “a single, unified program”
and stated that it “d[id] not intend for any of the[] individual actions to be severable™); North Carolina, 730
F.2d at 796 (agency stated that it took challenged action “only in conjunction with” the order as a whole).

12 See, e.g., MD/DC/DE Broad., 253 F.3d at 735.

13 See Mayor of Baltimore v. Azar, 973 F.3d 258, 292 (4th Cir. 2020) (en banc); Nasdaq Stock Mkt. LLC v.
SEC, 38 F.4th 1126, 1145 (D.C. Cir. 2022).
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purpose, or that various portions of the rule were elements of a single, unified policy.'
Courts have also found rules inseverable despite agencies’ generalized statements that
they intended the rules to be severable where the court independently determined that the
rule would be unworkable without the invalid portions. !>

Recommendations

A court’s decision to invalidate an agency’s entire rule, rather than solely the
invalid portion, imposes significant burdens on the Executive Branch and the public. As
the Administrative Conference of the United States (ACUS) observed in its 2018
Recommendation regarding severability, invalidating an entire agency rule “can impose
unnecessary costs on the agency, if it chooses to re-promulgate the portions of the rule
that the court did not hold unlawful but nonetheless set aside. '® Invalidating an entire
rule can also harm the public, which will temporarily or sometimes permanently lose out
on “any benefits that would have accrued under th[e] [valid] portions of the rule.”!”

Agencies can proactively reduce these risks. Because severability doctrine
focuses on the agency’s intent and on the workability of an agency’s regulatory scheme if
portions of a rule are excised, an agency’s statements in its rulemaking can significantly
inform a court’s severability determination. While agencies must ultimately decide how
to approach severability on a rule-by-rule basis, OMB recommends that agencies adopt
the following best practices for evaluating and incorporating severability principles.

1. Consider Severability Systematically and Early in the Regulatory Process

Agencies should systematically evaluate severability in developing and drafting
their rules. Making severability analysis a routine part of the rulemaking process will
build internal agency expertise on the topic and ensure that agencies have sufficient time
to provide nuanced consideration of the interrelationships among different provisions of a
rule and whether those provisions can operate independently. When agencies issue
requests for information, for example, they can include severability questions where
public comment could provide relevant insights and information. The importance of
considering severability is greatest when a rule is likely to face a legal challenge or when
different parts of a rule vary in their degree of litigation risk.

Numerous other factors may be relevant to whether an agency should include
severability language in a given rule, but factors to consider include:

14 See Baltimore, 973 F.3d at 292 (rule inseverable “[d]espite the severability clause,” in part because
agency “label[led]” the invalid provisions as “[m]ajor [p]rovisions” and they were “its primary purpose”);
Nasdagq, 38 F.4th at 1145 (order inseverable despite inclusion of severability clause, in part because agency
had “made clear” that it viewed the portions as part of “a single, consolidated ... plan”).

1S Nasdag, 38 F.4th at 114445,

16 ACUS, supra note 2, at 1; see also Charles W. Tyler & E. Donald Elliott, Report, Tailoring the Scope of
Judicial Remedies in Administrative Law 9 (2018), https://perma.cc/2GH6-W35E (“total vacatur results in
administrative waste,” and “as administrative rulemaking becomes ever more complex, there is reason to
think that these costs will increase”).

17 ACUS, supra note 2, at 1.
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e whether the rule sets forth distinct programs or policies, or multiple methods
of enforcing a particular program or policy;

e whether and how the regulatory program could operate even if some
components of the rule were invalidated;

e whether the benefits of the rule would still justify the costs even if some
components of the rule were invalidated;

e whether any provisions are necessary to the operation of the entire rule; and

e whether there would be harm to the agency or the public if the agency were
required to re-promulgate aspects of the rule following litigation.

2. Where Appropriate, Agencies Should Consider Addressing Severability in
Proposed and Final Rules, and in the Preamble and Regulatory Text

If an agency determines that a rule’s provisions should be severable, the agency
should address severability in the proposed and final rules. Addressing severability in the
rulemaking is important because, as noted, courts have accorded less weight to statements
about severability made for the first time in litigation. Agencies should not avoid
proactively addressing severability out of a generalized fear that doing so will signal legal
vulnerability. The threat of litigation is omnipresent in rulemakings, and irrespective of
litigation risk, including severability language is a well-recognized, appropriate response
to the questions courts have raised in evaluating severability. Agencies are uniquely
positioned to address how their policy decisions were made and how different aspects of
a rule will function if a portion is struck. The Department of Justice (DOJ) concurs with
OMB that agencies should not avoid severability language based on fear of signaling
legal vulnerability. If an agency is concerned that proactively discussing severability will
create litigation risk in a specific situation, it should discuss that question with DOJ.

OMB recommends that agencies consider including severability language in their
notices of proposed rulemaking. Discussing severability in a proposed rule’s preamble
provides the public with an opportunity to comment on issues related to severability, such
as whether the rule in general includes provisions amenable to severability; whether
specific parts of the rule could operate independently; whether the benefits would
continue to justify the costs should particular provisions be severed; or whether
individual provisions are essential to the entire rule’s workability. In turn, the agency’s
responses to these public comments in the discussion of severability in the final rule will
allow the agency to provide the public—and courts, in the event of litigation—with
further specificity regarding which portions of the rule the agency intends to be severable
and how the rule would function absent a particular portion.

OMB also recommends that agencies consider addressing severability in the
regulatory text in addition to the rule’s preamble. Multiple agencies have taken this
approach across a host of rules.'® While the inclusion and proper formulation of
regulatory text will depend on the circumstances, codifying severability in the regulation

8 See, e.g., 8 C.F.R. § 236.24 (DHS); 12 C.F.R. § 1041.14 (CFPB); 16 C.F.R. § 437.10 (FTC); 24 C.F.R.
§ 100.500(g) (HUD); 28 C.F.R. § 94.101(c) (DOJ); 29 C.F.R. § 23.80 (DOL); 40 C.F.R. § 57.111 (EPA);
43 C.F.R. § 2881.9 (Interior); 45 C.F.R. § 147.212(d) (HHS).
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typically carries little if any downside, and in appropriate circumstances may help dispel
any doubt about the agency’s intent and how the regulation would operate if severed.

3. Where Appropriate, Specificity in Describing Severability Is Helpful

To ensure that reviewing courts have the information they need, it is helpful
(where appropriate) for a discussion of severability in the preamble and regulatory text to
be specific to the particular portions or applications that the agency views as severable,
and explain how the remainder of the rule would function absent those provisions. That
is particularly true for portions of a rule likely to be challenged. If an agency focuses its
severability discussion on specific portions or applications of a rule, but also views other
parts of the rule as severable, it should make clear that the discussion is illustrative rather
than exhaustive so a court does not view those other parts as inseverable.

A recent rule involving consumer privacy provides a helpful illustration. The
rule’s preamble, while noting that “the unity and comprehensiveness of the” regulatory
scheme “maximize[d] its utility,” explained that the rule’s “constituent elements each
operate independently,” and that “[w]ere any element of this scheme stayed or
invalidated by a reviewing court, the elements that remained in effect would continue to
provide vital consumer protections.”!® The agency identified specific aspects of the rule
that would continue to protect consumers even if another provision were held unlawful,
and emphasized that “the benefit of the rules” governing one telecommunications service
did “not hinge on the same rules applying to other telecommunications services.”?’

Providing this level of specificity is beneficial for several reasons. First,
increased specificity helps ensure that courts conducting remedial analyses understand
and respect any nuances in the agency’s intent. As discussed above, agencies sometimes
may desire one portion of a rule to be severable if held invalid, whereas other portions
may genuinely be interdependent. In these more nuanced situations, a generic
severability clause could prove counterproductive.

Second, specificity can help assuage a court’s concern that the agency did not
thoroughly consider whether it intended a particular provision to be severable or whether
a rule would be workable absent a particular provision. Decisions holding rules
inseverable on workability grounds have expressed concern that the agency’s statements
regarding its intent were too generalized and provided inadequate explanation of how
exactly the rule could operate if the invalid portion were excised.?!

4. Imprecise Statements Can Inadvertently Undermine Severability

As described above, while the inclusion of severability language in a rule is
important to courts’ consideration of severability, courts do not always find such
language dispositive. Several courts have held that agency actions are inseverable—even

1 FCC, Protecting the Privacy of Customers of Broadband and Other Telecommunications Services, 81
Fed. Reg. 87274, 87331 (Dec. 2, 2016).

20 Jd. at 87331-32.

2l Nasdaq, 38 F.4th at 1145 (noting that the agency had “pay[ed] little more than lip service to” the court’s
“concern that severing parts of the [order] would render the plan unworkable™).
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in the face of express severability language—based on other statements made by an
agency in its rule. In particular, courts have relied on agency statements indicating that
the invalid portion was central to the rule’s purpose,?? or characterizing the invalid
portion as part of “a single, integrated proposal.”?* Agencies should be cautious in
making such statements where the agency intends for the rule to be severable.

5. Agencies May Consider Alternatives to Severability, Such as Issuing Multiple
Rules to Implement a Regulatory Program

Severability is not the sole method by which agencies can mitigate the risk of
overbroad judicial remedies.?* In situations where the harms from an injunction against
uncontroversial portions of a regulatory program would be particularly great, agencies
may consider promulgating the program through multiple separate rules rather than a
single one.?* Dividing a regulatory program into multiple rules reduces the likelihood
that potential vulnerabilities with one component will lead to invalidation of the other,
particularly when the regulatory program can logically be divided into multiple parts.?¢

There are potential drawbacks, however, to pursuing this approach. Dividing a
regulatory program into multiple rules may prolong agencies’ regulatory timeline. If
agencies do divide a regulatory program into multiple rules, they should also consider
whether the benefits of each component rule justify the costs.?’

* * *

OMB encourages agencies to carefully evaluate severability issues early in the
rulemaking process and to consider the steps recommended in this memorandum to
effectuate their intent regarding severability. Carefully addressing severability should
reduce the risk that a court will invalidate entire agency rules after finding only a portion
invalid and, in turn, will help ensure that portions of agency regulations continue to
remain effective even in the event of an unfavorable judicial ruling.

22 See Baltimore, 973 F.3d at 292 (holding rule inseverable “[d]espite the severability clause,” where
agency “label[led]” invalid provisions as “[m]ajor [p]rovisions,” which were “its primary purpose”).
3 Sierra Club, 867 F.3d at 1367; see also Nasdaq, 38 F.4th at 1145 (agency had “made clear” that it
viewed the portions as part of “a single, consolidated ... plan”).

24 See Tyler & Elliott, supra note 16, at 26-29 (suggesting several alternative options).

25 See id. at 26-27; Jennifer Nou & Edward H. Stiglitz, Regulatory Bundling, 128 YALE L.J. 1174 (2019).
Although this memorandum focuses on notice-and-comment rulemaking, OMB recommends that agencies
conduct a similar analysis when formulating informal guidance and other policy documents that are likely
to prompt legal challenge (for example, by assessing whether distinct agency policies should be issued in
separate guidance documents or be explicitly delineated as separate in the same document).

26 A court might consolidate challenges to separate rules if the challenges involved the same parties or
implicated the same, similar, or related issues. But even if a court consolidated challenges to separate rules,
it would not grant relief against both rules unless it found legal infirmities in both.

7 In determining whether an action is “significant” under Executive Order 12866, OIRA may consider the
interactions of multiple rules. See Exec. Order No. 12866 §§ 1(b)(10), 3(£)(2), 3(f)(4), 3 C.F.R. 638 (1994).
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Nicholson, Emmett (CMS/OSORA)

From:
Sent:
To:
Cc:

Subject:

Attachments:

Hi Dan,

Howe, Rory (CMS/CMCS)

Wednesday, April 26, 2023 5:18 PM

Daniel Tsai (CMS/OA) (daniel.tsai@cms.hhs.gov)

Costello, Anne Marie (CMS/CMCS);Vitolo, Sara (CMS/CMCS);Perrie Briskin (CMS/OA)
(perrie.briskin@cms.hhs.gov);Hebert, Krista (CMS/CMCS);Kochanski, Joseph (CMS/CMCS)

MO/TX Tax Timeline

Key MO-TX-Tax Timeline, 4-26-23.docx; Attachment A - 2008 Final Tax Rule - Summary of Relevant
Discussion.docx; Attachment B - Provider Reimbursement Review Board Decision 2009 D-42.pdf;
Attachment C - Decision of the Administrator Review of PRRB Decision Number 2009-D42.pdf;
Attachment D - LPPF Questions and Answers 10.16.docx; Attachment E - Greenberg_Texas Financing
Letter12 20 18.pdf; Attachment F - LPPF Hold Harmless Evidence.pdf; Attachment G - HHSC
Responses to CMS Questions 08202019.docx; Attachment H - Missouri FRA Tax Hold Harmless -
OGC Note to FMG (002).pdf; Attachment | - CMS Letter MO Medicaid Managed Care 07 28 2020
final - Signed.pdf

As discussed this afternoon, please see attached the requested timeline and attachments. We focused on pre-2021
activity. Please let us know if you have questions or need anything else.

Rory



Nicholson, Emmett (CMS/OSORA)

From: Howe, Rory (CMS/CMCS)

Sent: Tuesday, November 8, 2022 4:17 PM
To: Stacie Weeks

Cc: Silanskis, Jeremy (CMS/CMCS)
Subject: RE: RE: Attestation Form
Attachments: NV Financing, 11-8-22.docx

Hi Stacie,

Please see attached some information regarding possible provider attestation approaches that we previously discussed
and have shared with other states. The first option involves direct written attestations from each provider and the
second option consists of an alternative approach involving meeting with your provider community. For the written
attestations, the key language that we would expect to see is specified in #3 in the attached. We are open to reviewing
alternate language from the state, noting that we would expect something very similar in effect. We also defer to the
state regarding any additional process-related language if the state decides to take a written attestation approach.

If it would be helpful, we are open to reviewing draft attestation language, discussing the information that | attached,
discussing alternative approaches, or setting up some time to talk about any other questions or concerns that you might
have.

Regards,
Rory

Rory Howe

Director

Financial Management Group
CMS/CMCS

(b)(6)

From: Stacie Weeks <sweeks@dhcfp.nv.gov>

Sent: Monday, November 7, 2022 7:29 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>
Subject: Attestation Form

Do you happen to have a template for the attestation form for the provider tax/payments that you mentioned the other
day on our call?

Stacie Weeks, JD, MPH
Deputy Administrator
’__" Nevada Department of Health and Human Services
Division of Health Care Financing and Policy
1100 East William Street, Suite 101 | Carson City, NV 89701 -
Office: (775) 687-7101 | Email: sweeks@dhcfp.nv.gov

‘.‘d NEIH Mobile: (b)(6)
hrtp: dhhs.nv.gov |hrrp: dhctp.nv.gov

Helping People. It's who we are and what we do.

- Nevada Department of

- 5 Health and Human Services

)




Find help 24/7 by dialing 2-1-1; texting 898-211; or visiting www.nevada211.org

NOTICE: This message and accompanying documents are covered by the electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, may be
covered by the Health Insurance Portability and Accountability Act (HIPAA) of 1996 and may contain confidential information or Protected Health
Information intended for the specified individual(s) only. If you are not the intended recipient or an agent responsible for delivering it to the intended
recipient, you are hereby notified that you have received this document in error and that any review, dissemination, copying, or the taking of any action
based on the contents of this information is strictly prohibited. Violations may result in administrative, civil, or criminal penalties. If you have received
this communication in error, please notify sender immediately by e-mail, and delete the message.




Nicholson, Emmett (CMS/OSORA)

From: Mauser, Gayle (CMS/OL)

Sent: Monday, March 13, 2023 12:05 PM

To: Howe, Rory (CMS/CMCS);Silanskis, Jeremy (CMS/CMCS);Maccarroll, Amber (CMS/CMCS);Arnold,
Charlie (CMS/CMCS);Boston, Beverly (CMS/CMCS)

Cc: Kirchgraber, Kate (CMS/OL);Wiley, Evelyn (CMS/CMCS)

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Hi all, in addition to the follow-up we owe E&C majority staff, Rep. Al Green’s (D-TX) office has inquired about the
guidance and how it relates specifically to Texas. We would like to schedule a call between Rory and Rep. Green’s office
(it will be his Chief of Staff, but it is possible Rep. Green also joins). We'll provide draft Texas-specific talking points that
build on the information provided below closer to the meeting.

In the interim, Evelyn, can you help us set up the following? If you can offer FMG availability, we will do our best to work
around your schedules.

e 30 minutes to prep for the Al Green call, ideally in the couple of days prior to the actual briefing
e Afew 30-minute holds that we can offer Rep. Green’s office for the week of 3/27

Thanks!
Gayle

From: Mauser, Gayle (CMS/OL)

Sent: Friday, March 10, 2023 2:00 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie
(CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>

Cc: Kirchgraber, Kate (CMS/OL) <Kate.Kirchgraber@cms.hhs.gov>; Wiley, Evelyn (CMS/CMCS)
<Evelyn.Wiley@cms.hhs.gov>

Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi again FMG team,

We are following up on our prior discussion regarding the hold harmless question we received from E&C majority on
what states have impermissible arrangements. Attention has been pulled away from this topic for a bit, but we expect
that there will be renewed interest soon (and we’ve started to get some questions from a Texas member as well).

Below are draft talking points for a call with E&C majority, which include a few internal notes and a couple placeholders |
am hoping you all can help fill in.

Rory, after FMG reviews these, | believe you were also going to run them by CMCS leadership. Looping Evelyn here to
see if we can also hold some windows on your calendar to offer to Committee staff for this discussion — perhaps we aim
for times within the next couple weeks? Committee staff haven’t pinged us again yet, but we will let you know if they
do.

Thanks,
Gayle

DRAFT Talking Points for E&C Majority Staff Call — Hold Harmless Guidance
1



As you know, on February 17, 2023, CMS issued a Medicaid informational bulletin regarding health care-related
taxes and hold harmless arrangements involving the redistribution of Medicaid payments.
Hold harmless arrangements, as defined in the Medicaid statute, are arrangements in which the State or
another unit of government imposing the tax provides (directly or indirectly) for any payment, offset, or waiver
that guarantees to hold taxpayers harmless for any portion of the costs of the tax. The statute prohibits these
arrangements.
Recently, we have been approached by several states with questions about complying with this provision of law,
and we have also learned of states that may have existing arrangements or are considering establishing them,
particularly with respect to states establishing or renewing Medicaid managed care state directed payments.
The informational bulletin reiterates the federal requirements concerning hold harmless arrangements with
respect to health care-related taxes. We hope that this guidance provides additional clarity to states, and we
also encourage them to raise any questions or concerns they may have about the permissibility of health care-
related taxes to CMS as early in the process as possible, to avoid any issues.
Regarding your question about which states may have these types of arrangements, there are 3 states that CMS
understands may have impermissible hold harmless arrangements, and 1 state we wanted to mention as an
example of where we were able to intervene early in the process of establishing what may have been an
impermissible hold harmless arrangement.
Starting with the 3 states that may have these arrangements:
o Texas:
= Texas has in place what is known as the Local Provider Payment Fund or LPPF. Based on
information obtained by CMS, including limited information provided by the state and publicly
available third-party materials, the LPPF arrangements used by some localities in Texas appear
to include hold harmless arrangements because the localities impose a tax and the state directly
or indirectly provides for payments that guarantee to hold the taxpayers harmless for all or any
portion of the tax amount. If our understanding of those LPPF arrangements is correct, they
constitute hold harmless arrangements that are prohibited under the Medicaid statute and CMS
regulations. [this language is pulled from the publicly available November 2021 |etter to the
State; page 5 includes additional detail regarding our understanding of the arrangement]
= CMS has communicated these concerns to the state and, when we recently approved Texas’
state directed payments, we included in our approval letter that approval of the state directed
payments does not constitute any specific Medicaid financing mechanism used to support the
non-federal share of the provider payment arrangement. We also clarified that we reserve the
authority to enforce requirements, including by initiating separate deferrals and/or
disallowances of federal financial participation.
= Asyou may be aware, the HHS OIG announced in November 2021 that it is examining states’ use
of LPPFs as the state share of Medicaid payments, and that it expects to issue a report in FY
2023 that indicates whether the LPPFs the state agency used were permissible. (b)(5)

(b)(3)

= Similarly, Florida has in place an LPPF that we also understand includes hold harmless
arrangements. [the attached FMR engagement letter includes additional detail regarding our
understanding of the arrangement]

= In Florida’s case, we were working with the state for some time in an effort to address the
concerns, but have been unable to resolve them. Like Texas, we communicated our concerns to
the state and, when we recently approved Florida’s state directed payments, we provided the
same information as was included in the letter to Texas—that the approval does not constitute
approval of the Medicaid financing mechanism, and that we reserve the authority to enforce
requirements.

= |nlate February, we sent a letter to Florida initiating a Financial Management Review (FMR) to
examine the state Medicaid agency’s compliance with federal requirements over the next
several months.



o Missouri:

= Lastly, Missouri has a longstanding arrangement called the Federal Reimbursement Allowance
tax program that appears to include a hold harmless arrangement, and in 2020, CMS engaged
the state about its concerns. Also in 2020, the then CMCS Director sent a letter to the state
describing our concerns and memorializing a conversation with state Medicaid agency
leadership who at that time committed to ending the hold harmless arrangement by X
timeframe.

=  While the state has not done that, state leadership has been willing to respond to CMS’
guestions. In late February, we also sent a letter to Missouri—but, based on our ability to obtain
more information from Missouri, we have initiated a focused review of Missouri’s program
expenditures reported to CMS on the Form CMS-64, rather than an FMR. [the attached CMS-64
review letter includes some additional information]

e With respect to the state | mentioned where we were successful in intervening early:
o Louisiana:

= In X month and year, we received information that suggested Louisiana’s legislature was
developing what would have been a hold harmless arrangement as part of the financing
mechanism for its state directed payment program. We engaged the state about those issues,
worked with the state on alternatives that would comply with federal law, and ultimately the
state withdrew the state directed payment proposal it had submitted and submitted a modified
proposal.

e We are hopeful that the guidance we issued will further promote our efforts to work with states and get ahead
of these issues as we did in Louisiana.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 2:37 PM

To: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie (CMS/CMCS)
<Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL) <Kate.Kirchgraber@cms.hhs.gov>; Silanskis, Jeremy
(CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>;
Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)
<Beverly.Boston@cms.hhs.gov>

Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi Gayle,

A call sounds right to me. Please also include Jeremy, Amber, and Charlie in the discussion. For awareness, tomorrow,
FMG is planning to issue a letter to Florida and a question set to Missouri on this issue. Both states appear to have
concerning arrangements in place and the letter/question set tomorrow are part of our work to address the
arrangements. Let me know if you have any questions in the interim.

Thanks,
Rory

From: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 1:57 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie (CMS/CMCS)
<Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL) <Kate.Kirchgraber@cms.hhs.gov>

Subject: E&C Majority Inquiry - Hold Harmless

Hi Rory,



After Friday’s hold harmless CIB went out, we received an inquiry from House E&C majority staff asking for more
information—in particular, about the language from the list serv notice indicating “recently, CMS became aware that
some health care-related tax programs appear to involve agreements among providers to redistribute their Medicaid
payments to hold taxpayers harmless for the cost of the tax.”

Specifically, the staff would like to know about the instances CMS has found, and the steps the agency is taking to
address those agreements.

| imagine it will be most efficient to have a quick call to discuss actions to date, anticipated upcoming actions, and next
steps for responding to the Hill—does that work for you? Are there others who should be included?

Thanks,
Gayle

Gayle Mauser

(she/her)

Low Income Programs Analysis Group

Office of Legislation

Centers for Medicare & Medicaid Services (CMS)

Cell Phone
(b)(6)



Nicholson, Emmett (CMS/OSORA)

From: Sebree, Fredrick (CMS/CMCS)

Sent: Monday, April 3, 2023 8:37 AM

To: Endelman (he/him), Jonathan (CMS/CMCS)

Subject: FW: FW: SPA MO 22-0025 NF rebase

Attachments: B1B2 - Actual SFY 2022 & Projections SFY 2023.xlsx; State Response to CMS email dated

3-29-23.docx; MPP Addendum A.pdf

Good morning Jonathan,

Responses from the state regarding the NFRA is attached. Looks like they are referencing the MPP for the distribution.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, Illinois 62701

RightFax: 443-380-5221
Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, March 31, 2023 12:13 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Cc: Crump, Marissa <Marissa.Crump@dss.mo.gov>; Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Percy, Nate
<Nate.Percy@dss.mo.gov>

Subject: Fwd: SPA MO 22-0025 NF rebase

Fred,
Please find the responses and attachments related to the questions below.

Thanks,
Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Wednesday, March 29, 2023 7:45 AM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Crump, Marissa <Marissa.Crump@dss.mo.gov>
Cc: Brite, Tony <Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good morning,



MO 22-0025 has been presented to leadership and the SPA is good to go but our tax team wanted to
touch base on the NFRA. Below are a few questions/confirmations:

1. To confirm, the Nursing Facility Reimbursement Allowance (NFRA) does not have any
redistributions. Is that correct?

2. Isthe NFRA broad-based and uniform? Are any providers excluded? Are any providers taxed at
different rates?

3. Using the most recent data available, how much does the state anticipate raising from the
NFRA?

4. For the purposes of the 6% test, what percentage of net patient revenue for the permissible
class is raised by all taxes on the services of nursing facilities, including the NFRA?

Thanks again

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Sent: Tuesday, March 21, 2023 12:24 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Crump, Marissa
<Marissa.Crump@dss.mo.gov>

Cc: Brite, Tony <Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

The approval package looks good.



Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

“Together we will build a best in class Medicaid program that addresses the needs of Missouri’s most
vulnerable in a way that is financially sustainable.”

This communication is being transmitted by the Department of Social Services (DSS) and is confidential, privileged,
and intended only for the use of the recipient named above. If you are not the intended recipient, unauthorized
disclosure, copying, distribution or use of the contents is strictly prohibited. If you have received this in error, please
notify the sender and destroy the material received.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Tuesday, March 21, 2023 9:44 AM

To: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Thanks again for the responses, attached is the unsigned approval package. | updated the 179 to reflect
the new title page in block 7 since it is not getting superseded but needing to get included in the new
pages. | also updated the acting director, thanks for catching that. If you can send concurrence | will
move forward with the approval recommendation.

V/R

Fredrick J. Sebree



Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Sent: Monday, March 20, 2023 2:11 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Please see attached in response to your email below. Let us know if there is anything else you need from
us.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump@dss.mo.gov

(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law and/or
DSS policy. If you are not the intended recipient, or the employee or agency responsible for delivering
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this information to its recipient, do not copy, circulate, forward of otherwise disclose this document. If
you have received this message in error, please notify the sender immediately by return email.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Thursday, March 16, 2023 11:10 AM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

Below are the last round of questions, | believe, | have. | attached the unsigned draft of the approval
package as well as the SFQs. Please review the unsigned draft of the approval package to make sure we
are capturing the new pages correctly, since the SPA is so big, so we can avoid any miscommunication or
technical corrections after the approval. If we have updates to the pages or 179 we can just make the
updates to this document, if that is alright.

Language

-The title page, prior to page 66, is not referenced in block 7 of the 179 and does not have any page
number so it may get omitted on our side when cataloging in the system. Can we add “title” page to
block 7 or assign a page number (65a) to make sure it gets included in CMS’ version of the state plan
(also in the correct location after 65)?

-Page 1 appears to be the beginning of the of the current (soon to be obsolete) NF methodology. It seems
that the state intends to keep the old methodology and sunset it for 6/30/2022. So the beginning pages
of the 4.19-D will be sunset after this SPA is approved (I am pretty sure is not the case but may be better
to refernce)?. Please confirm my understanding and let me know if it would be more comprehensive to
reference the new methodology and that it starts on page 66.

SFQs

-The non-federal share of the funding referenced in the SFQs for NF services includes appropriations, IGT,
and CPE. | did not see taxes (NFRA) referenced in the SFQs but | see it is still in the plan language. Is the
NFRA still a provider assessment for NF services? Does 13 CSR 70-10.110 still apply (512.93 to all NFs on
a per patient basis)? If so can we get the NFRA added to the SFQs for this SPA and future SPAs where the
NFRA is in effect?



-The SFQs references Swope Ridge Geriatric Center as the only provider that utilizes a CPE. It seems that
there is a reconciliation process so | don’t see any issues with the mechanics. My question is the
frequency of the CPE. | see that the 2021 NF UPL captured the provider and it looks like we will see the
provider in the 2023 NF UPL (given the language in the SFQs). Why was the provider omitted from the
2022 NF UPL? From the language it seems 2021 CPE was paid in 2022 for 2021 but it was in the 2021
UPL. Why is that not the case for the 2022 CPE? It looks like there hasn’t been any changes to the
language since MO 18-0015 starting on page 60 BB1, please confirm.

Thanks again and feel free to send any questions you have.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Sebree, Fredrick (CMS/CMCS)

Sent: Wednesday, March 15, 2023 2:34 PM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

| knew | seen them somewhere, thanks.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review



Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Sent: Wednesday, March 15, 2023 2:32 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Brite, Tony
<Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Fredrick,

The standard funding questions are included in the cover letter. I've attached a copy of the letter for
your convenience.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

“Together we will build a best in class Medicaid program that addresses the needs of Missouri’s most
vulnerable in a way that is financially sustainable.”



This communication is being transmitted by the Department of Social Services (DSS) and is confidential, privileged,
and intended only for the use of the recipient named above. If you are not the intended recipient, unauthorized
disclosure, copying, distribution or use of the contents is strictly prohibited. If you have received this in error, please
notify the sender and destroy the material received.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Wednesday, March 15, 2023 2:02 PM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good afternoon Tony,

Can you forward the standard funding questions for NF services? | am not seeing it in my folder. My
apologies if it was sent and | am missing it.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Monday, March 6, 2023 2:34 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase




Fred,

The stakeholders concerns regarding the payment methodology have been remedied. Hope that helps
with the review.

Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Monday, March 6, 2023 10:42 AM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good morning Tony,

| had a chance to go through both the informal inquiry and the formal RAI last week and | think are
looking good. It’s a big SPA so | plan to comb through the pages another time and finish the review of
the UPL soon but | don’t anticipate any issues. Thanks for sending the NF reimbursement FAQs with the
stakeholders comments and questions during the process. The only question | can think of at this point
is if all the stakeholder concerns remedied. If you could confirm that | will keep you in the loop as the
review progresses. | am hoping to wrap it up by next week if that works.

Thanks for checking in.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701



RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Monday, March 6, 2023 10:07 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Hello Fred,

| am checking in on the status of the NF rate review. Can you provide any information in terms of
timeline? Or whether we should expect any additional questions?

Thanks for your help!

Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Thursday, February 23, 2023 10:53 AM

To: Crump, Marissa <Marissa.Crump@dss.mo.gov>; Walker, Michala (CMS/CMCS)
<Michala.Walker@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>;
Bromwell, Robert (CMS/CMCS) <Robert.Bromwell@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Thanks again Marissa, lll keep you in the loop as | review.

Fredrick J. Sebree
Accountant
Division of Reimbursement Review

Centers for Medicare and Medicaid Services
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600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Sent: Thursday, February 23, 2023 10:47 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Walker, Michala (CMS/CMCS)
<Michala.Walker@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>;
Bromwell, Robert (CMS/CMCS) <Robert.Bromwell@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Attached is our response to this IRAI.

Thank you,

Mawissaw Cruwmp
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump@dss.mo.gov

(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may

contain information that is privileged, confidential or otherwise protected from disclosure by law and/or
DSS policy. If you are not the intended recipient, or the employee or agency responsible for delivering
this information to its recipient, do not copy, circulate, forward of otherwise disclose this document. If

you have received this message in error, please notify the sender immediately by return email.
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From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Monday, October 31, 2022 10:10 AM

To: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>
Subject: Fwd: SPA MO 22-0025 NF rebase

FYI

Sent from my iPad

Begin forwarded message:

From: "Sebree, Fredrick (CMS/CMCS)" <Fredrick.Sebree@cms.hhs.gov>
Date: October 31, 2022 at 10:04:50 AM CDT

To: "Brite, Tony" <Tony.Brite@dss.mo.gov>

Cc: "Rucker, Rebecca L" <Rebecca.L.Rucker@dss.mo.gov>, "Read, Deborah
(CMS/CMCS)" <Deborah.Read@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good morning Tony,

Sorry again for the delay. Below are a few informal questions | have for MO 22-0025, NF
rebase:

1. Attached are the proposed pages for 66-120 that contains the new language.
These pages annotate “draft” on each of the pages with the exception of the
title page. Is there a final “clean” version? Does the state want to keep the first
title page or is it part of the draft version?

2. Please provide a calculation of the budget impact annotated on the CMS 179
block 6.

3. Does the state have any supporting info/documentation/explanation behind
how the rate methodology was developed to help support the economy and
efficiency of the rates? The UPL helps support the economy and efficiency, just
wanted to know if it was establish during the development of the methodology
in some way. Were stakeholders involved in the rate development process? If
so, how? Was the methodology modeled after another state?

4. Please provide any stakeholder comments/concerns, if any, during the public
notice period.

5. Did the state model the value based language and incentives from CMS
guidance? If not, how was the methodology developed?

12



Our quality team at CMS will be reviewing the incentive language as well as myself. We
will get back to you on any specifics in the language as soon as we can.

Thanks again

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, October 28, 2022 9:22 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Thanks Fred, we just wanted to make sure we hadn’t missed it. Have a good weekend!

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Friday, October 28, 2022 9:16 AM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: Re: SPA MO 22-0025 NF rebase

Hello Tony,
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You are correct and | was hoping to send them this week. I'll make sure to get them out
to you first thing next week. Hope that is alright.

Thanks for checking in.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, lllinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, October 28, 2022, 9:01 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: SPA MO 22-0025 NF rebase

Hi Fred,

You had mentioned on the 15 day call a few weeks ago that you anticipated providing us
with initial questions that week on 22-0025 for Nursing Facilities. Do you know if those
were sent? | have not seen them come through yet.

Thanks,

14



Tony
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Nicholson, Emmett (CMS/OSORA)

From: Clark, Jennifer (CMS/CMCS)

Sent: Wednesday, April 12, 2023 10:14 AM

To: Endelman (he/him), Jonathan (CMS/CMCS)

Cc: Goldstein, Stuart (CMS/CMCS);Arnold, Charlie (CMS/CMCS)
Subject: FW: FW: MO disallowance letter?

Attachments: Draft FRA Tax Letter - 4-11-23.docx

Hi Jonathan,

Please see below and attached. This is the same letter that is attached to the SharePoint link in Beverly’s email. Rory
sent this to OGC for review yesterday. This is the letter that Rory would like you to please use to update the “reactive
statement.”

Feel free to call me if you have any questions.

Thanks,
Jen

(b)(6)

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Wednesday, April 12, 2023 9:38 AM

To: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Curry, Celestine (CMS/CMCS)
<Celestine.Curry@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Goldstein, Stuart
(CMS/CMCS) <STUART.GOLDSTEIN@cms.hhs.gov>

Cc: Maccarroll, Amber (CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>

Subject: FW: MO disallowance letter?

FYI

From: Howe, Rory (CMS/CMCS)

Sent: Tuesday, April 11, 2023 8:08 PM

To: Vogel, Jeremy (HHS/OGC) <Jeremy.Vogel@hhs.gov>
Subject: RE: MO disallowance letter?

Hi Jeremy,

We have not started drafting the disallowance letter yet. However, | have attached an additional drat letter to the state
that OA and Dan asked for and mentioned to Paul. | think this might be what Susan referenced. We are planning to
release it on April 21 and it would provide notice to the state that we intend to issue a disallowance no earlier than 60
days following the letter if the state has not provided information supporting the allowability of the tax or
demonstrating that the state has fixed the tax. Please let me know if you have questions.

As you mentioned below, | think it would be good to discuss during the TX call tomorrow given there is clear overlap. |
hope this helps.

Thanks,
Rory



From: Vogel, Jeremy (HHS/OGC) <Jeremy.Vogel@hhs.gov>
Sent: Tuesday, April 11, 2023 5:41 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>
Subject: MO disallowance letter?

Hi Rory,

Susan Lyons (you’re probably aware, our Deputy Associate General Counsel for Litigation in CMSD) is asking about the
draft disallowance letter to MO. Any update? | expect you might have paused this pending some further
analysis/discussion of the Texas case, but if there is any update on your drafting of that letter, please let me know so |
can pass it along.

Thanks & have a great evening,

Jeremy Vogel (he/him)

Attorney, United States Department of Health and Human Services

Office of the General Counsel, Centers for Medicare & Medicaid Services Division
330 Independence Ave. S.W., Washington, D.C. 20201

(202) 205-8778 | Jeremy.Vogel@hhs.gov




Nicholson, Emmett (CMS/OSORA)

From: Mauser, Gayle (CMS/OL)

Sent: Monday, March 13, 2023 12:05 PM

To: Howe, Rory (CMS/CMCS);Silanskis, Jeremy (CMS/CMCS);Maccarroll, Amber (CMS/CMCS);Arnold,
Charlie (CMS/CMCS);Boston, Beverly (CMS/CMCS)

Cc: Kirchgraber, Kate (CMS/OL);Wiley, Evelyn (CMS/CMCS)

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Hi all, in addition to the follow-up we owe E&C majority staff, Rep. Al Green’s (D-TX) office has inquired about the
guidance and how it relates specifically to Texas. We would like to schedule a call between Rory and Rep. Green’s office
(it will be his Chief of Staff, but it is possible Rep. Green also joins). We'll provide draft Texas-specific talking points that
build on the information provided below closer to the meeting.

In the interim, Evelyn, can you help us set up the following? If you can offer FMG availability, we will do our best to work
around your schedules.

e 30 minutes to prep for the Al Green call, ideally in the couple of days prior to the actual briefing
e Afew 30-minute holds that we can offer Rep. Green’s office for the week of 3/27

Thanks!
Gayle

From: Mauser, Gayle (CMS/OL)

Sent: Friday, March 10, 2023 2:00 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie
(CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>

Cc: Kirchgraber, Kate (CMS/OL) <Kate.Kirchgraber@cms.hhs.gov>; Wiley, Evelyn (CMS/CMCS)
<Evelyn.Wiley@cms.hhs.gov>

Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi again FMG team,

We are following up on our prior discussion regarding the hold harmless question we received from E&C majority on
what states have impermissible arrangements. Attention has been pulled away from this topic for a bit, but we expect
that there will be renewed interest soon (and we’ve started to get some questions from a Texas member as well).

Below are draft talking points for a call with E&C majority, which include a few internal notes and a couple placeholders |
am hoping you all can help fill in.

Rory, after FMG reviews these, | believe you were also going to run them by CMCS leadership. Looping Evelyn here to
see if we can also hold some windows on your calendar to offer to Committee staff for this discussion — perhaps we aim
for times within the next couple weeks? Committee staff haven’t pinged us again yet, but we will let you know if they
do.

Thanks,
Gayle

DRAFT Talking Points for E&C Majority Staff Call — Hold Harmless Guidance
1



As you know, on February 17, 2023, CMS issued a Medicaid informational bulletin regarding health care-related
taxes and hold harmless arrangements involving the redistribution of Medicaid payments.
Hold harmless arrangements, as defined in the Medicaid statute, are arrangements in which the State or
another unit of government imposing the tax provides (directly or indirectly) for any payment, offset, or waiver
that guarantees to hold taxpayers harmless for any portion of the costs of the tax. The statute prohibits these
arrangements.
Recently, we have been approached by several states with questions about complying with this provision of law,
and we have also learned of states that may have existing arrangements or are considering establishing them,
particularly with respect to states establishing or renewing Medicaid managed care state directed payments.
The informational bulletin reiterates the federal requirements concerning hold harmless arrangements with
respect to health care-related taxes. We hope that this guidance provides additional clarity to states, and we
also encourage them to raise any questions or concerns they may have about the permissibility of health care-
related taxes to CMS as early in the process as possible, to avoid any issues.
Regarding your question about which states may have these types of arrangements, there are 3 states that CMS
understands may have impermissible hold harmless arrangements, and 1 state we wanted to mention as an
example of where we were able to intervene early in the process of establishing what may have been an
impermissible hold harmless arrangement.
Starting with the 3 states that may have these arrangements:
o Texas:
= Texas has in place what is known as the Local Provider Payment Fund or LPPF. Based on
information obtained by CMS, including limited information provided by the state and publicly
available third-party materials, the LPPF arrangements used by some localities in Texas appear
to include hold harmless arrangements because the localities impose a tax and the state directly
or indirectly provides for payments that guarantee to hold the taxpayers harmless for all or any
portion of the tax amount. If our understanding of those LPPF arrangements is correct, they
constitute hold harmless arrangements that are prohibited under the Medicaid statute and CMS
regulations. [this language is pulled from the publicly available November 2021 |etter to the
State; page 5 includes additional detail regarding our understanding of the arrangement]
= CMS has communicated these concerns to the state and, when we recently approved Texas’
state directed payments, we included in our approval letter that approval of the state directed
payments does not constitute any specific Medicaid financing mechanism used to support the
non-federal share of the provider payment arrangement. We also clarified that we reserve the
authority to enforce requirements, including by initiating separate deferrals and/or
disallowances of federal financial participation.
= Asyou may be aware, the HHS OIG announced in November 2021 that it is examining states’ use
of LPPFs as the state share of Medicaid payments, and that it expects to issue a report in FY
2023 that indicates whether the LPPFs the state agency used were permissibl

(0)(5)

(b)(5)
o Fiorida:

= Similarly, Florida has in place an LPPF that we also understand includes hold harmless
arrangements. [the attached FMR engagement letter includes additional detail regarding our
understanding of the arrangement]

= In Florida’s case, we were working with the state for some time in an effort to address the
concerns, but have been unable to resolve them. Like Texas, we communicated our concerns to
the state and, when we recently approved Florida’s state directed payments, we provided the
same information as was included in the letter to Texas—that the approval does not constitute
approval of the Medicaid financing mechanism, and that we reserve the authority to enforce
requirements.

= |nlate February, we sent a letter to Florida initiating a Financial Management Review (FMR) to
examine the state Medicaid agency’s compliance with federal requirements over the next
several months.



o Missouri:

= Lastly, Missouri has a longstanding arrangement called the Federal Reimbursement Allowance
tax program that appears to include a hold harmless arrangement, and in 2020, CMS engaged
the state about its concerns. Also in 2020, the then CMCS Director sent a letter to the state
describing our concerns and memorializing a conversation with state Medicaid agency
leadership who at that time committed to ending the hold harmless arrangement by X
timeframe.

=  While the state has not done that, state leadership has been willing to respond to CMS’
guestions. In late February, we also sent a letter to Missouri—but, based on our ability to obtain
more information from Missouri, we have initiated a focused review of Missouri’s program
expenditures reported to CMS on the Form CMS-64, rather than an FMR. [the attached CMS-64
review letter includes some additional information]

e With respect to the state | mentioned where we were successful in intervening early:
o Louisiana:

= In X month and year, we received information that suggested Louisiana’s legislature was
developing what would have been a hold harmless arrangement as part of the financing
mechanism for its state directed payment program. We engaged the state about those issues,
worked with the state on alternatives that would comply with federal law, and ultimately the
state withdrew the state directed payment proposal it had submitted and submitted a modified
proposal.

e We are hopeful that the guidance we issued will further promote our efforts to work with states and get ahead
of these issues as we did in Louisiana.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 2:37 PM

To: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie (CMS/CMCS)
<Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL) <Kate.Kirchgraber@cms.hhs.gov>; Silanskis, Jeremy
(CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>;
Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)
<Beverly.Boston@cms.hhs.gov>

Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi Gayle,

A call sounds right to me. Please also include Jeremy, Amber, and Charlie in the discussion. For awareness, tomorrow,
FMG is planning to issue a letter to Florida and a question set to Missouri on this issue. Both states appear to have
concerning arrangements in place and the letter/question set tomorrow are part of our work to address the
arrangements. Let me know if you have any questions in the interim.

Thanks,
Rory

From: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 1:57 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie (CMS/CMCS)
<Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL) <Kate.Kirchgraber@cms.hhs.gov>

Subject: E&C Majority Inquiry - Hold Harmless

Hi Rory,



After Friday’s hold harmless CIB went out, we received an inquiry from House E&C majority staff asking for more
information—in particular, about the language from the list serv notice indicating “recently, CMS became aware that
some health care-related tax programs appear to involve agreements among providers to redistribute their Medicaid
payments to hold taxpayers harmless for the cost of the tax.”

Specifically, the staff would like to know about the instances CMS has found, and the steps the agency is taking to
address those agreements.

| imagine it will be most efficient to have a quick call to discuss actions to date, anticipated upcoming actions, and next
steps for responding to the Hill—does that work for you? Are there others who should be included?

Thanks,
Gayle

Gayle Mauser
(she/her)
Low Income Programs Analysis Group
Office of Legislation
Centers for Medicare & Medicaid Services (CMS)
Cell Phone:
(b)(6)



Sent: 4/27/2023 8:40:08 PM +0000

To: "Vogel, Jeremy (HHS/OGC)" <Jeremy.Vogel@hhs.gov>; "Campbell,
Matthew (HHS/OGC)" <Matthew.Campbell@hhs.gov>

CC: "Mannchen, Garrett (HHS/OGC)" <Garrett. Mannchen@hhs.gov>

Subject: FW: FW: MO/TX Tax Timeline

Attachments: Key MO-TX-Tax Timeline, 4-26-23.docx; Attachment A - 2008 Final Tax

Rule - Summary of Relevant Discussion.docx; Attachment B - Provider
Reimbursement Review Board Decision 2009 D-42.pdf; Attachment C -
Decision of the Administrator Review of PRRB Decision Number 2009-
D42.pdf; Attachment D - LPPF Questions and Answers 10.16.docx;
Attachment E - Greenberg_Texas Financing Letter12 20 18.pdf;
Attachment F - LPPF Hold Harmless Evidence.pdf; Attachment G - HHSC
Responses to CMS Questions 08202019.docx; Attachment H - Missouri
FRA Tax Hold Harmless - OGC Note to FMG (002).pdf; Attachment | -
CMS Letter MO Medicaid Managed Care 07 28 2020 final - Signed.pdf

Hi Jeremy and Matt,

At Dan’s request, FMG pulled together this timeline (and related attachments) outlining selected
activity regarding TX and MO tax arrangements and the broader hold harmless arrangements at

issue. Dan requested it in response to a binder that some external parties prepared. It addresses a few
guestions that Dan had on the timeline and is not close to comprehensive, but | thought | would share
with you in case it contains any information that you do not already have.

Also, James Bickford attended a meeting with Dan

From: Howe, Rory (CMS/CMCS)

Sent: Wednesday, April 26, 2023 5:18 PM

To: Daniel Tsai (CMS/OA) (daniel.tsai@cms.hhs.gov) <daniel.tsai@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Vitolo, Sara (CMS/CMCS)
<Sara.Vitolo@cms.hhs.gov>; Perrie Briskin (CMS/OA) (perrie.briskin@cms.hhs.gov)
<perrie.briskin@cms.hhs.gov>; Hebert, Krista (CMS/CMCS) <krista.hebert@cms.hhs.gov>; Kochanski,
Joseph (CMS/CMCS) <Joseph.Kochanski@cms.hhs.gov>

Subject: MO/TX Tax Timeline

Hi Dan,

As discussed this afternoon, please see attached the requested timeline and attachments. We focused
on pre-2021 activity. Please let us know if you have questions or need anything else.

Rory



From: "Snyder, Laura (CMS/CMCS)" (b)(5)

(b)(5)
(b)(5)
Sent: 1/26/2023 1:34:52 PM +0000
To: "Giles, John (CMS/CMCS)" <John.Giles1@cms.hhs.gov>
Subject: FW: FW: FL Companion letter on LPPF
Attachments: RE: WA Inquiry-hospital directed payment CMS conditions letter

FYI - we can definitely follow-up with WA per FMG’s suggestions (they didn’t want to share
the letter....there is a CIB coming, etc.)

However, I wanted to flag - they asked for the email chain; apparently the question set of a
“ripple of worry in FMG"”. The email thread we have so far is attached; the WA Medicaid
Assistant Director cited you mentioning something a month or so ago at a meeting. Let me
know how you want to handle this.

Thanks,
Laura

From: Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>

Sent: Wednesday, January 25, 2023 10:35 AM

To: Snyder, Laura (CMS/CMCS) <lLaura.Snyderl@cms.hhs.gov>

Cc: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: FL Companion letter on LPPF

Laura,
Couple things. FMG does not want to share the letter:

e First, it is going to be out of date/old news once the CIB comes out (CIB just went
through HHS clearance).
e Second, we try not to share things that put other states in a bad light.

Suggest saying to the state something like, "We generally do not like to share such
information with other states, but you may reach out to Florida directly for the information.
If this information is pressing (that is, you need to share it with your Legislature in order to
inform legislation), we may be able to talk with you further on this. In addition, we are
planning to release new guidance that clarifies CMS’ policies that should help.”

I have to say, this question has touched off a ripple of worry in FMG. Can you please send
me the email chain so I can see how clear/unclear the tone is about the LPPF?



Thank you!

anna

From: Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>
Sent: Tuesday, January 24, 2023 11:30 AM

To: Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>

Cc: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: FL Companion letter on LPPF

To be honest, not clear; the email was routed through lots of hands before getting to us
and there is not a lot of detail.

From: Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>

Sent: Tuesday, January 24, 2023 11:29 AM

To: Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>

Cc: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: FL Companion letter on LPPF

Hi Laura! I think it’s fine but let me double check.

And when you say that Washington may have similar issues, do you mean they have an
LPPF or something similar? [nervous emoji]

From: Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>
Sent: Tuesday, January 24, 2023 10:23 AM

To: Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>

Cc: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: FL Companion letter on LPPF

Hi Anna,

We got a really random question from the Assistant Medicaid Director in WA. He heard
about the companion letter issued to FL (the one that references LPPF and denotes CMS’
concerns.) He is apparently having similar issues in WA or starting to and wanted a copy of
the letter that FL received. We wanted to check with you all if you have any concerns with



sharing that letter with WA; we think it should be fine, but wanted to check particularly
given the FL FMR that will focus on the LPPF issue.

Thanks,

Laura

Laura Snyder

(she/her/hers)

Technical Director

Division of Managed Care Policy
Centers for Medicaid and CHIP Services
Phone: 410-786-3198

Laura.Snyderl@cms.hhs.gov




From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: 1/20/2023 7:48:34 PM +0000

To: "Kivisaari, John (CMS/CMCS)" <John.Kivisaari@cms.hhs.gov>; "Walaszek,
Edwin (CMS/CMCS)" <Edwin.Walaszek1@cms.hhs.gov>

CC: "Delvecchio, Lynn (CMS/CMCS)" <Lynn.DelVecchio@cms.hhs.gov>; CMS
State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Subject: RE: RE: WA Inquiry-hospital directed payment CMS conditions letter

Hi John,

Thanks for sending this request our way. I am the lead SDP analyst for Washington - nice
to meet you ©.

The short answer is, yes, we will be able to assist Washington. The longer answer is that I
will need to circle with the lead analyst for FL next week when she returns and try to
decipher exactly what information WA is seeking so we can help them out.

In the meantime, Edwin, you may direct the state to send their questions to the SDP inbox
at statedirectedpayment@cms.hhs.gov. This way we will be able to track the inquiry and
make sure the state gets the information they need.

Thanks,

Tara

From: Kivisaari, John (CMS/CMCS) <John.Kivisaari@cms.hhs.gov>

Sent: Friday, January 20, 2023 2:40 PM

To: Walaszek, Edwin (CMS/CMCS) <Edwin.Walaszekl@cms.hhs.gov>; CMS State Directed
Payment <StateDirectedPayment@cms.hhs.gov>

Cc: Delvecchio, Lynn (CMS/CMCS) <Lynn.DelVecchio@cms.hhs.gov>

Subject: RE: WA Inquiry-hospital directed payment CMS conditions letter

(Adding the DMCP SDP mailbox)
Good afternoon, Edwin:

Thanks for reaching out. This issue appears related to a recently approved state-directed

payment out of Florida. SDP team, are you able to assist regarding Washington’s
request for information related to the Florida SDP? Their request is more fully-
described below.

Note: I have only just begun transitioning to my role as the managed care analyst in DMCO
for WA, but if there’s anything DMCO can do to assist with this request please let me know.

Best regards,

John

John Kivisaari
Managed Care Analyst

Centers for Medicare & Medicaid Services (CMS)



Medicaid and Children’s Health Operations Group (MCOG)
Division of Managed Care Operations (DMCO)
(312)-353-0508

john.kivisaari@cms.hhs.gov

From: Walaszek, Edwin (CMS/CMCS) <Edwin.Walaszekl@cms.hhs.gov>
Sent: Friday, January 20, 2023 1:07 PM

To: Delvecchio, Lynn (CMS/CMCS) <Lynn.DelVecchio@cms.hhs.gov>
Cc: Kivisaari, John (CMS/CMCS) <John.Kivisaari@cms.hhs.gov>
Subject: WA Inquiry-hospital directed payment CMS conditions letter

Hi Lynn and John,

Hope your Friday is going well, I'm sorry to bother you, Washington state Assistant Director
Jason McGill reached out this morning on a letter that was issued in Florida related to recent
hospital safety net/directed payment, their request is a little vague, do you happen to know
any information on this letter issued to Florida? Washington is seeking out information as
how this will relate to them?

Thank you,

Edwin Walaszek

Washington State Lead

Division of Program Operations — West | Medicaid & CHIP Operations Group
Center for Medicaid & CHIP Services | Centers for Medicare & Medicaid Services

Email:Edwin.Walaszek1l@cms.hhs.gov

From: Tisdale, Ryan (CMS/CMCS) <Ryan.Tisdale@cms.hhs.gov>

Sent: Friday, January 20, 2023 1:58 PM

To: Walaszek, Edwin (CMS/CMCS) <Edwin.Walaszekl@cms.hhs.gov>; Abdullah-
Mclaughlin, Annese (CMS/CMCS) <Annese.Abdullah-Mclaughlin@cms.hhs.gov>; Moreth,
James (CMS/CMCS) <James.Moreth@cms.hhs.gov>; Caughey, Tom (CMS/CMCS)
<Tom.Caughey@cms.hhs.gov>; Knight, Gary (CMS/CMCS) <Gary.Knight@cms.hhs.gov>
Subject: RE: WA Inquiry-hospital directed payment CMS conditions letter

Hi Edwin,

| believe directed payments are specific to managed care, so DMCP may be the best equipped to help
with this inquiry?

Thanks,
Ryan

From: Walaszek, Edwin (CMS/CMCS) <Edwin.Walaszekl@cms.hhs.gov>
Sent: Friday, January 20, 2023 1:47 PM




To: Abdullah-Mclaughlin, Annese (CMS/CMCS) <Annese.Abdullah-
Mclaughlin@cms.hhs.gov>; Moreth, James (CMS/CMCS) <James.Moreth@cms.hhs.gov>;
Tisdale, Ryan (CMS/CMCS) <Ryan.Tisdale@cms.hhs.gov>; Caughey, Tom (CMS/CMCS)
<Tom.Caughey@cms.hhs.gov>; Knight, Gary (CMS/CMCS) <Gary.Knight@cms.hhs.gov>
Subject: WA Inquiry-hospital directed payment CMS conditions letter

Good Friday all,

Washington state is inquiring about a letter that was issued in Florida related to recent
hospital safety net/directed payment, their request is a little vague at least from my view,
would you all happen to have any additional information on this topic or have any
suggestions on who would?

Thank you in advance for any guidance,

Edwin Walaszek

Washington State Lead

Division of Program Operations - West | Medicaid & CHIP Operations Group
Center for Medicaid & CHIP Services | Centers for Medicare & Medicaid Services

Email:Edwin.Walaszek1l@cms.hhs.gov

From: McGill, Jason T (HCA) <jason.mcgill@hca.wa.gov>

Sent: Friday, January 20, 2023 1:39 PM

To: Walaszek, Edwin (CMS/CMCS) <Edwin.Walaszekl@cms.hhs.gov>
Subject: Re: Florida hospital directed payment CMS conditions letter

I understood it's the entire state hospital inpatient payment (billions of dollars) for Florida
through a directed payment. John reported he issued a 7 page conditions letter due to
many concerns. Hope this helps. Thanks!

From: Walaszek, Edwin (CMS/CMCS) <Edwin.Walaszekl@cms.hhs.gov>
Sent: Friday, January 20, 2023 9:55:50 AM

To: McGill, Jason T (HCA) <jason.mcgill@hca.wa.gov>

Subject: Florida hospital directed payment CMS conditions letter

I External Email I

Hi Jason,

Thank you for reaching out, can you provide a little more context as I need to reach out to
the team that specializes in this area, is this related to administrative claiming or
reimbursement? Is Washington state currently working with anyone in CMS related to this
issue or area so that I can reach out to them for a status on this?

Thank you,



Edwin Walaszek

Washington State Lead

Division of Program Operations — West | Medicaid & CHIP Operations Group
Center for Medicaid & CHIP Services | Centers for Medicare & Medicaid Services

Email:Edwin.Walaszekl@cms.hhs.gov

From: McGill, Jason T (HCA) <jason.mcgill@hca.wa.gov>

Sent: Friday, January 20, 2023 12:42 PM

To: Walaszek, Edwin (CMS/CMCS) <Edwin.Walaszekl@cms.hhs.gov>
Subject: Florida hospital directed payment CMS conditions letter

Hi Edwin,

I understand CMS issued a fairly detailed conditions letter to Florida upon approval of its
recent hospital safety net/directed payment. John Giles mentioned that to me at a meeting
a month or so ago. I was hoping to see that as we’re also starting to deal with it here in
Washington.

Thanks,

jason

Jason T. McGill
Assistant Director
Medicaid Programs Division

office: 360-725-1093 | cell: (b)(6)
jason.mcgill@hca.wa.gov

Washington State

Health Care uthc:mty

www.hca.wa.gov ﬂ D @ m m



Sent: 3/1/2023 7:17:45 PM +0000

To: "Arnold, Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>;
"Maccarroll, Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>;
"Silanskis, Jeremy (CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>;
"Goldstein, Stuart (CMS/CMCS)"
<STUART.GOLDSTEIN@cms.hhs.gov>; "Cuno, Richard (CMS/CMCS)"
<Richard.Cuno@cms.hhs.gov>; "Endelman (he/him), Jonathan
(CMS/CMCS)" <Jonathan.Endelman@cms.hhs.gov>; "Clark, Jennifer
(CMS/CMCS)" <Jennifer.Clark@cms.hhs.gov>

CC: "Fan, Kristin (CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Schoonover,
Matthew (CMS/CMCS)" <matthew.schoonover@cms.hhs.gov>; "Mosley,
Elle (CMS/CMCS)" <larrica.mosley@cms.hhs.gov>

Subject: RE: RE: Discussion of Request for CMS Technical Assistance for Nevada
Private Hospital DPP
Attachments: RE: Attestation Form

From: Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>

Sent: Monday, February 27, 2023 1:14 PM

To: Arnold, Charlie (CMS/CMCS); Howe, Rory (CMS/CMCS); Maccarroll, Amber (CMS/CMCS); Silanskis,
Jeremy (CMS/CMCS); Goldstein, Stuart (CMS/CMCS); Cuno, Richard (CMS/CMCS); Endelman (he/him),
Jonathan (CMS/CMCS); Clark, Jennifer (CMS/CMCS)

Cc: Fan, Kristin (CMS/CMCS); Schoonover, Matthew (CMS/CMCS); Mosley, Elle (CMS/CMCS)

Subject: Discussion of Request for CMS Technical Assistance for Nevada Private Hospital DPP

When: Wednesday, March 1, 2023 2:00 PM-3:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: https://cms.zoomgov.com/j/1608906908?pwd=SzFWTFVmWk9WZkxJZkh5cEh0ZW5Qdz09

Charlie Arnold is inviting you to a scheduled ZoomGov meeting.

Join ZoomGov Meeting

https://cms.zoomgov.com/j/ (b)(5)
Meeting ID: 0)©)
Password (b)(5)

One tap mobile
+16692545252, -~ US (San Josc)
+16468287666,  ©© US (New York)

Dial by your location
+1 669 254 5252 US (San Jose)
+1 646 828 7666 US (New York)
833 568 8864 US Toll-free
Meeting ID (b)(5)
Password:  (b)(5)
Find your local number: https://cms.zoomgov.com/u/abRjgaVzu

Join by SIP
Password (b)(5)



sip (b)(5) @sip.zoomgov.com

This meeting may be recorded. The host is responsible for maintaining any official recordings/transcripts
of this meeting. If recorded, this meeting becomes an official record and shall be retained by the host in
their files for 3 years or if longer needed for agency business. If a recording intends be fully transcribed
or is being captured for the purpose of creating meeting minutes, the host shall retain the record in their
files for 3 years or if no longer needed for agency business, whichever is later.



From: "Howe, Rory (CMS/CMCS)" 0)(5)

(b)(5)
Sent: 11/8/2022 9:16:39 PM +0000
To: Stacie Weeks <sweeks@dhcfp.nv.gov>
CC: "Silanskis, Jeremy (CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>
Subject: RE: RE: Attestation Form
Attachments: NV Financing, 11-8-22.docx
Hi Stacie,

Please see attached some information regarding possible provider attestation approaches that we
previously discussed and have shared with other states. The first option involves direct written
attestations from each provider and the second option consists of an alternative approach involving
meeting with your provider community. For the written attestations, the key language that we would
expect to see is specified in #3 in the attached. We are open to reviewing alternate language from the
state, noting that we would expect something very similar in effect. We also defer to the state regarding
any additional process-related language if the state decides to take a written attestation approach.

If it would be helpful, we are open to reviewing draft attestation language, discussing the information
that I attached, discussing alternative approaches, or setting up some time to talk about any other
questions or concerns that you might have.

Regards,

Rory

Rory Howe
Director
Financial Management Group

CMS/CMCS

(b)(6)

From: Stacie Weeks <sweeks@dhcfp.nv.gov>

Sent: Monday, November 7, 2022 7:29 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>
Subject: Attestation Form



Do you happen to have a template for the attestation form for the provider tax/payments that you

mentioned the other day on our call?

, . Nevada Department of
l‘*w R (. Health and Human Services
‘ “.? i gy

Stacie Weeks, JD, MPH

Deputy Administrator

Nevada Department of Health and Human Services

Division of Health Care Financing and Policy

1100 East William Street, Suite 101| Carson City, NV 89701 -

Office: (775) 687-7101 |Email: sweeks@dhcfp.nv.gov

Mobile: (b)(6)

http://dhhs.nv.gov/ | http://dhcfp.nv.gov/

Helping People. It's who we are and what we do.

Find help 24/7 by dialing 2-1-1; texting 898-211; or visiting www.nevada211.org

NOTICE: This message and accompanying documents are covered by the electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, may be
covered by the Health Insurance Portability and Accountability Act (HIPAA) of 1996 and may contain confidential information or Protected Health
Information intended for the specified individual(s) only. If you are not the intended recipient or an agent responsible for delivering it to the intended
recipient, you are hereby notified that you have received this document in error and that any review, dissemination, copying, or the taking of any action
based on the contents of this information is strictly prohibited. Violations may result in administrative, civil, or criminal penalties. If you have received
this communication in error, please notify sender immediately by e-mail, and delete the message.



Sent: 2/17/2023 12:46:53 PM +0000

To: "Giles, John (CMS/CMCS)" <John.Giles1@cms.hhs.gov>
Subject: FW: FW: FL Proposal D Amendment 2020-2021-just FYI
Attachments: Attachments A and B 102722 (002).docx

| don’t know where to start on this one, but if you are going to be talking to Bill, maybe ask him if he can ask his analysts to STAY IN THEIR
LANE!!!! Aimee decided to share her feedback with FMG running the FMR in FL on a preprint that isn’t applicable to their review without getting
feedback from us first. | AM LIVID. The preprint is one we requested | believe because the amount in the rate cert was higher than what was in
the rate cert; review has just begun.

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>

Sent: Friday, February 17, 2023 7:10 AM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>; Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-
OConnorl@cms.hhs.gov>; Sarah Whitehouse <Whitehouse-Sarah@norc.org>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>; Davis,
Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>; Loizias, Alex (CMS/CMCS) <Alexandra.Loizias@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO) <Melissa.Heitt@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS) <matthew.schoonover@cms.hhs.gov>; Holligan, Ricardo (CMS/CMCS)
<Ricardo.Holligan@cms.hhs.gov>

Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Also, just in case people don’t have this document already, here is a document detailing the financial management review or FMR that we are
doing in Florida relating to LPPFs. It’s third on the list. An FMR is a kind of audit that FMG does when we have questions about something that is
more in depth than the standard review as part of our regular oversight activities and reviewing the CMS-64. We did a similar FMR on Florida’s
SDP for the previous year as well that Laura Snyder, Lovie, Alex, and DMCP were heavily involved in throughout the process. | imagine that state
directed payments will be an increasingly common topic for FMRs in the future given the large and increasing dollar amount that seems to be
shifting into state directed payments. As you can see, conditionality of IGTs is one of the items we are reviewing. We write, “This is to ensure the
state is not making payment into the LPPFs / IGT a contingency for receiving SDPs back from the state.”

Best,
Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)
410.786.4738
jonathan.endelman@cms.hhs.gov

7500 Security Blvd.

Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)
Sent: Friday, February 17, 2023 7:00 AM



To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>; Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-
OConnorl@cms.hhs.gov>; Sarah Whitehouse <Whitehouse-Sarah@norc.org>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>; Davis,
Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>; Loizias, Alex (CMS/CMCS) <Alexandra.Loizias@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO) <Melissa.Heitt@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS) <matthew.schoonover@cms.hhs.gov>

Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Thank you Aimee for the article and for your concerns. | believe that the new managed care rule that is currently in development will help to
address some of the oversight deficiencies that you have identified regarding the lack of a UPL-type mechanism on the managed care side to
serve as an upper ceiling on payment amounts. | believe that ACR or average commercial rate is one of the tools that we have used in the past to
serve in this capacity. Regarding your point about actuarial soundness, | agree. It’s something that Anna and | have discussed in the past and
others have also brought up. Regarding the article from AHCA the “Florida Medicaid Health Care Alert” from July 22, 2021, | think that is helpful.
The entity mentioned in the article “Adelanto Healthcare Ventures” is a health care consultant based out of Austin that was also involved in
setting up the Texas LPPF. In most instances of what we would think of as “taxes” in everyday life, no one wants to be taxed. In the world of
healthcare-related taxes, everyone wants to be taxed because they anticipate receiving more than their tax cost back in increased Medicaid
payments. Regarding the conditional nature of the IGT, “If your hospital is not sure whether you are included and would like to be included in the
Agency’s projections for the hospital directed payment program” | seem to remember something that this may be problematic, but | would defer
to Andrew for that as being the SME on IGTs. These are important issues. The oversight system was built on Medicaid FFS payments. Now that
80% or more of payments have shifted to be on managed care and especially with the growing importance of state directed payments, oversight
becomes more difficult because state directed payments are relatively new and don’t have all of the oversight mechanisms in place as exist on
the FFS side of the house. We are working on building them now and we hope that they will be operational moving forward. | definitely think the
larger issues you point out are worth discussing either on the next NORC FMR call or else on a separate call. | look forward to talking with you.

Best,
Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)
410.786.4738
jonathan.endelman@cms.hhs.gov

7500 Security Blvd.

Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>

Sent: Thursday, February 16, 2023 3:44 PM

To: Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl@cms.hhs.gov>
Cc: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Subject: RE: FL Proposal D Amendment 2020-2021-just FYI




Hi Aimee — Thank you for sharing. | do not participate in the SDP pre-prints review. I’'m also cc Jonathan in case he has not seen this.
Sid

From: Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl@cms.hhs.gov>
Sent: Thursday, February 16, 2023 2:58 PM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>

Subject: FW: FL Proposal D Amendment 2020-2021-just FYI

Hey Sid!

Just sharing as FYl. Not sure whether you participate in review of SDP pre-prints.

Aimee

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:55 PM

To: Delvecchio, Lynn (CMS/CMCS) <Lynn.DelVecchio@cms.hhs.gov>
Subject: FW: FL Proposal D Amendment 2020-2021

Just FYL.

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:52 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: FL Proposal D Amendment 2020-2021

Hi Alex!

| reviewed the SDP pre-print. | guess | don’t understand how submission of a pre-print amendment for 2020-2021, 2 years after the fact is
actually tied to helping with access or utilization at this point? The support provided for this SDP in the pre-print is minimal at best. | don’t have
any actual comments because there doesn’t seem to be much justification in terms of an improvement in care for beneficiaries for these
payments.

What is the purpose of this amendment? The purpose seems to be to provide extra funds to the hospitals using the SDP as a vehicle. If the rates
were determined to be actuarily sound, then access should have been considered as part of that. If the rates are not sufficient at this point,
where is the data to show that and why wouldn’t they just address any concerns with the plans? And/or, raise rates with a rate amendment?

See- http://www.icontact-
archive.com/archive?c=227375&f=111798&s=13873&m=852437&t=850d8a08f66cb5c2e1e49656573dbe0Ocaeb447b39b9d192096e732cbe37425f5

This arrangement where the State indicates to the hospitals that we are offering you an opportunity to get higher payments if you help
contribute the State match, sounds potentially problematic. There is an article from FL Taxwatch on the SDP program that provides some insight.
(attached)



| know that on the FFS side of the house we have UPLs, scrutiny of taxation and CPE arrangements to make sure that funds are not
“recycled.” Here is an article from George Mason university on State financing strategies in Medicaid that mentions IGTs as a problematic
strategy. https://www.mercatus.org/research/research-papers/medicaid-provider-taxes-gimmick-exposes-flaws-medicaids-financing

Florida may be allowed to use IGTs as State match under current regulations but | do wonder about how well their strategy aligns with the
safeguards CMS has put in place on the FFS side.

| hope this is helpful. | know that Sid and FMG are looking at the Provider Participation Fund for this coming year and that CMS sent a
Companion letter with one of the approvals last year. This may be an area where further guidance would be beneficial.

Aimee

Aimee.Campbell-OConnor1@cms.hhs.gov

(207) 441-2788

West Branch

Division of Managed Care Operations (DMCO)
Centers for Medicare & Medicaid Services (CMS)

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Friday, February 10, 2023 1:11 PM

To: CMS OACT Medicaid Managed Care <OACTMedicaidManagedCare@cms.hhs.gov>; CMS SDP_QUALITY <SDP_QUALITY@cms.hhs.gov>;
Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl @cms.hhs.gov>

Cc: CMS DMCP Medicaid Managed Care Rates <DMCPrates@cms.hhs.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: FL Proposal D Amendment 2020-2021

Good Afternoon FRT,

Florida submitted a preprint amendment for formal CMS approval pursuant to 42 CFR 438.6(c). The files are available at the following link (b)(5)

(0)(5)

Please note the following:

e This is an amendment submission for this payment arrangement.

e The previously approved preprint is available here 0)5)

e This proposal is eligible for an annual approval.
e The 90t day for this review is May 11, 2023
FRT feedback for the state is due by COB, March 3, 2023. If DMCP does not receive a response by this deadline, we will assume that the FRT

member has no questions for the state for addition to the question set and concurs on approval of the preprint. Please reach out with any
guestions and thanks for your review.

Thank you,



Lovie



From: "Snyder, Laura (CMS/CMCS)" < (b)(5)

(b)(5)
Sent: 2/17/2023 12:58:04 PM +0000
To: "Giles, John (CMS/CMCS)" <John.Giles1@cms.hhs.gov>
Subject: FW: FW: FL Proposal D Amendment 2020-2021-just FYI
Attachments: Attachments A and B 102722 (002).docx

Question - do I respond to this or let it be? DMCO is again I feel like creating a mess without all the details...

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>

Sent: Friday, February 17, 2023 7:10 AM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>; Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-
OConnorl@cms.hhs.gov>; Sarah Whitehouse <Whitehouse-Sarah@norc.org>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>;
Davis, Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>; Loizias, Alex (CMS/CMCS) <Alexandra.Loizias@cms.hhs.gov>; Arnold, Charlie
(CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO) <Melissa.Heitt@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS) <matthew.schoonover@cms.hhs.gov>; Holligan, Ricardo (CMS/CMCS)
<Ricardo.Holligan@cms.hhs.gov>

Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Also, just in case people don’t have this document already, here is a document detailing the financial management review or FMR that we are
doing in Florida relating to LPPFs. It's third on the list. An FMR is a kind of audit that FMG does when we have questions about something that is
more in depth than the standard review as part of our regular oversight activities and reviewing the CMS-64. We did a similar FMR on Florida’s
SDP for the previous year as well that Laura Snyder, Lovie, Alex, and DMCP were heavily involved in throughout the process. I imagine that state
directed payments will be an increasingly common topic for FMRs in the future given the large and increasing dollar amount that seems to be
shifting into state directed payments. As you can see, conditionality of IGTs is one of the items we are reviewing. We write, “This is to ensure the
state is not making payment into the LPPFs / IGT a contingency for receiving SDPs back from the state.”

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)

Financial Management Group (FMG)



Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 17, 2023 7:00 AM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>; Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-
OConnorl@cms.hhs.gov>; Sarah Whitehouse <Whitehouse-Sarah@norc.org>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>;
Davis, Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>; Loizias, Alex (CMS/CMCS) <Alexandra.Loizias@cms.hhs.gov>; Arnold, Charlie
(CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCOQO) <Melissa.Heitt@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS) <matthew.schoonover@cms.hhs.gov>

Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Thank you Aimee for the article and for your concerns. I believe that the new managed care rule that is currently in development will help to
address some of the oversight deficiencies that you have identified regarding the lack of a UPL-type mechanism on the managed care side to
serve as an upper ceiling on payment amounts. I believe that ACR or average commercial rate is one of the tools that we have used in the past
to serve in this capacity. Regarding your point about actuarial soundness, I agree. It's something that Anna and I have discussed in the past and
others have also brought up. Regarding the article from AHCA the “Florida Medicaid Health Care Alert” from July 22, 2021, I think that is helpful.
The entity mentioned in the article "Adelanto Healthcare Ventures” is a health care consultant based out of Austin that was also involved in
setting up the Texas LPPF. In most instances of what we would think of as “taxes” in everyday life, no one wants to be taxed. In the world of
healthcare-related taxes, everyone wants to be taxed because they anticipate receiving more than their tax cost back in increased Medicaid
payments. Regarding the conditional nature of the IGT, “If your hospital is not sure whether you are included and would like to be included in the
Agency’s projections for the hospital directed payment program” I seem to remember something that this may be problematic, but I would defer
to Andrew for that as being the SME on IGTs. These are important issues. The oversight system was built on Medicaid FFS payments. Now that
80% or more of payments have shifted to be on managed care and especially with the growing importance of state directed payments, oversight
becomes more difficult because state directed payments are relatively new and don’t have all of the oversight mechanisms in place as exist on
the FFS side of the house. We are working on building them now and we hope that they will be operational moving forward. I definitely think the
larger issues you point out are worth discussing either on the next NORC FMR call or else on a separate call. I look forward to talking with you.

Best,

Jonathan

Jonathan Endelman, PhD



Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28
Baltimore, MD 21244-1850

From: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>

Sent: Thursday, February 16, 2023 3:44 PM

To: Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl@cms.hhs.gov>
Cc: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Hi Aimee - Thank you for sharing. I do not participate in the SDP pre-prints review. I'm also cc Jonathan in case he has not seen this.

Sid

From: Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl@cms.hhs.gov>
Sent: Thursday, February 16, 2023 2:58 PM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>

Subject: FW: FL Proposal D Amendment 2020-2021-just FYI

Hey Sid!

Just sharing as FYI. Not sure whether you participate in review of SDP pre-prints.



Aimee

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:55 PM

To: Delvecchio, Lynn (CMS/CMCS) <Lynn.DelVecchio@cms.hhs.gov>
Subject: FW: FL Proposal D Amendment 2020-2021

Just FYI.

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:52 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: FL Proposal D Amendment 2020-2021

Hi Alex!

I reviewed the SDP pre-print. I guess I don’t understand how submission of a pre-print amendment for 2020-2021, 2 years after the fact is
actually tied to helping with access or utilization at this point? The support provided for this SDP in the pre-print is minimal at best. I don't have
any actual comments because there doesn’t seem to be much justification in terms of an improvement in care for beneficiaries for these
payments.

What is the purpose of this amendment? The purpose seems to be to provide extra funds to the hospitals using the SDP as a vehicle. If the
rates were determined to be actuarily sound, then access should have been considered as part of that. If the rates are not sufficient at this
point, where is the data to show that and why wouldn’t they just address any concerns with the plans? And/or, raise rates with a rate
amendment?

See- http://www.icontact-
archive.com/archive?c=227375&f=11179&s=13873&m=852437&t=850d8a08f66cb5c2e1e49656573dbe0caeb447b39b9d192096e732cbe37425f5

This arrangement where the State indicates to the hospitals that we are offering you an opportunity to get higher payments if you help contribute
the State match, sounds potentially problematic. There is an article from FL Taxwatch on the SDP program that provides some insight.
(attached)

I know that on the FFS side of the house we have UPLs, scrutiny of taxation and CPE arrangements to make sure that funds are not
“recycled.” Here is an article from George Mason university on State financing strategies in Medicaid that mentions IGTs as a problematic
strategy. https://www.mercatus.org/research/research-papers/medicaid-provider-taxes-gimmick-exposes-flaws-medicaids-financing




Florida may be allowed to use IGTs as State match under current regulations but I do wonder about how well their strategy aligns with the
safeguards CMS has put in place on the FFS side.

I hope this is helpful. I know that Sid and FMG are looking at the Provider Participation Fund for this coming year and that CMS sent a
Companion letter with one of the approvals last year. This may be an area where further guidance would be beneficial.

Aimee

Aimee.Campbell-OConnor1@cms.hhs.gov

(207) 441-2788

West Branch

Division of Managed Care Operations (DMCO)
Centers for Medicare & Medicaid Services (CMS)

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Friday, February 10, 2023 1:11 PM

To: CMS OACT Medicaid Managed Care <OACTMedicaidManagedCare@cms.hhs.gov>; CMS SDP_QUALITY <SDP_ QUALITY@cms.hhs.gov>;
Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl@cms.hhs.gov>

Cc: CMS DMCP Medicaid Managed Care Rates <DMCPrates@cms.hhs.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: FL Proposal D Amendment 2020-2021

Good Afternoon FRT,

Florida submitted a preprint amendment for formal CMS approval pursuant to 42 CFR 438.6(c). The files are available at the following link b)(5)
(b)(5)

Please note the following:

e This is an amendment submission for this payment arrangement.



e The previously approved preprint is available here: (b)(5)

e This proposal is eligible for an annual approval.

e The 90 day for this review is May 11, 2023

FRT feedback for the state is due by COB, March 3, 2023. If DMCP does not receive a response by this deadline, we will assume that the FRT
member has no questions for the state for addition to the question set and concurs on approval of the preprint. Please reach out with any

questions and thanks for your review.

Thank you,

Lovie



From: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>

Sent: 2/6/2023 1:34:12 PM +0000

To: "Snyder, Laura (CMS/CMCS)" <Laura.Snyder1@cms.hhs.gov>; "Bonelli,
Anna (CMS/CMCS)" <Anna.Bonelli@cms.hhs.gov>

CC: "Giles, John (CMS/CMCS)" <John.Giles1@cms.hhs.gov>; "Goldstein,

Stuart (CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Holligan,
Ricardo (CMS/CMCS)" <Ricardo.Holligan@cms.hhs.gov>; "Staton,
Sidney (CMS/CMCS)" <Sidney.Staton@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Clark, Jennifer
(CMS/CMCS)" <Jennifer.Clark@cms.hhs.gov>; "Cuno, Richard
(CMS/CMCS)" <Richard.Cuno@cms.hhs.gov>; "Fan, Kristin
(CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Heitt, Melissa
(CMS/FCHCO)" <Melissa.Heitt@cms.hhs.gov>; "Mosley, Elle
(CMS/CMCS)" <larrica.mosley@cms.hhs.gov>; "Schoonover, Matthew
(CMS/CMCS)" <matthew.schoonover@cms.hhs.gov>

Subject: RE: RE: FL_Fee IPH.OPH4 Renewal 20221001-20230930
Attachments: RE: FL FMR Materials for Dan's Book
Hello Laura,

We are in the process of conducting a financial management review for the State of Florida
relating to its SDPs and the LPPF with the assistance of our contractor NORC. We had a
meeting to discuss this last Thursday. We have a timeline for our review attached that we
placed in Dan’s book last Friday. We also provided for Dan’s book a more in-depth
presentation on the possible proposed tax rule designed to close down the loophole in the
statistical test for waivers of the uniformity requirement for health care-related taxes that
enable states to pass in regulation despite taxing Medicaid business much more heavily
than non-Medicaid business contrary to statutory and regulatory intent. We have been
working with OACT to devise a new statistical test to shut down this loophole, which we
have called the M1/M2. We are awaiting Dan’s feedback on proceeding forward with
proposing a rule in this direction. We look forward to talking with you this morning.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)

Financial Management Group (FMG)



Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>

Sent: Sunday, February 5, 2023 9:37 AM

To: Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>; Endelman (he/him),
Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>

Cc: Giles, John (CMS/CMCS) <John.Gilesl@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>

Subject: FW: FL_Fee_IPH.OPH4_Renewal_20221001-20230930

Hi Anna, Jonathan and Stuart,

We wanted to consult with you all. Florida has indicated that several pieces of this preprint
submission are still incomplete (and will likely to remain so until they complete an analysis
in April 2023.)

We are considering options on next steps. At a staff level, we think that it makes sense to
still consider this incomplete. However, we didn’t know if you all would want to engage with
the state now on the financing. The final figures on the financing are dependent on the
analysis in April, but I believe, though defer to you all, that the LPPF concerns from the last
review, were not dependent upon the final $$. Would you all believe it would be beneficial
to engage the state on any of the financing now?

Happy to talk further tomorrow at the scheduled FMG/DMCP TB or outside of that meeting
too.

Thanks,

Laura



From: Wallace, Tom <Thomas.Wallace@ahca.myflorida.com>

Sent: Friday, February 3, 2023 10:00 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Giering, Cole
<cole.giering@ahca.myflorida.com>

Cc: Sokoloski, Kristin <Kristin.Sokoloski@ahca.myflorida.com>; Barry, Joycee
<Joycee.Barry@ahca.myflorida.com>; Cai, Jun <Jun.Cai@ahca.myflorida.com>; Lacroix,
Rachel <Rachel.Lacroix@ahca.myflorida.com>; Giles, John (CMS/CMCS)
<John.Gilesl@cms.hhs.gov>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>
Subject: RE: FL_Fee_IPH.OPH4_Renewal_20221001-20230930

Hello,

The State acknowledges receipt of CMS’s response to our preprint submission. The sections
of the preprint highlighted below depend on an updated calculation of gross Medicaid
shortfall and allocation percentages by provider class based on CY 2021 claims and
encounter experience. The State is in the process of updating this analysis and anticipates
providing an amended preprint that includes the requested information in April 2023.

Thank you,

Tom

Tom Wallace
Deputy Secretary
Agency for Health Care Administration

850-251-0095

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Wednesday, February 1, 2023 1:36 PM

To: Giering, Cole <cole.giering@ahca.myflorida.com>

Cc: Wallace, Tom <Thomas.Wallace@ahca.myflorida.com>; Sokoloski, Kristin
<Kristin.Sokoloski@ahca.myflorida.com>; Barry, Joycee
<Joycee.Barry@ahca.myflorida.com>; Cai, Jun <Jun.Cai@ahca.myflorida.com>; Lacroix,




Rachel <Rachel.Lacroix@ahca.myflorida.com>; Giles, John (CMS/CMCS)
<John.Giles1@cms.hhs.gov>; Snyder, Laura (CMS/CMCS)
<Laura.Snyderl@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>

Subject: FL_Fee_IPH.OPH4_Renewal_20221001-20230930

Good morning,

Thank you for your submission. CMS has determined that we require responses to the
below questions to ensure CMS has adequate documentation to begin our review.

1. Specifically, please include responses to the following incomplete sections:
o the provider payment analysis section is incomplete (Preprint Question 23/
Table 2); and
o the data sources and methodology are incomplete (Preprint Question 27).
2. In addition, the state noted several sections of the preprint that are incomplete
and/or missing updated information including:
o Updated gross payment amounts based on CY 2021 Medicaid shortfall
calculations (impacting responses to prompts 4 and 23 - 27).
o Updated estimated uniform percentage increase amounts (impacting
response to prompt 19.b)
o Non-federal funding sources and amounts (impacting response to prompts 35
and 36).

Please provide the state’s anticipated timeline to submit the updated information to
CMS for review.

We request that the state acknowledge receipt of this communication and respond
within 2 working days to respond to the above questions. CMS awaits the state’s
response to begin review of the preprint.

The control name for this preprint will be “FL_Fee_IPH.OPH4_Renewal_20221001-
20230930.” This control name must be used for all communication regarding the review of
this preprint. CMS also requests that the state utilize this control name for the preprint
when referencing this state directed payment within the applicable rate certification(s).

Thanks,

Laura



From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Sent: Wednesday, February 1, 2023 11:48 AM

To: Giering, Cole <cole.giering@ahca.myflorida.com>

Cc: Wallace, Tom <Thomas.Wallace@ahca.myflorida.com>; Sokoloski, Kristin
<Kristin.Sokoloski@ahca.myflorida.com>; Barry, Joycee
<Joycee.Barry@ahca.myflorida.com>; Cai, Jun <Jun.Cai@ahca.myflorida.com>; Lacroix,
Rachel <Rachel.Lacroix@ahca.myflorida.com>; Giles, John (CMS/CMCS)
<John.Gilesl@cms.hhs.gov>; Snyder, Laura (CMS/CMCS)
<Laura.Snyderl@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>

Subject: RE: FL_Fee.IPH.OPH4 RY 22/23 Renewal

Good Morning Cole,

Thank you for your email. CMS acknowledges receipt of the preprint and corresponding
documents. We would like to request status updates regarding the state’s anticipated
timeframe to submit the following items:

. Preprint amendment related to Florida’s revised HCBS Spending Plan,

. FL Proposal D 2020-2021 revised preprint amendment, and

. The five state directed payment preprints for the October 1, 2022 through
September 30, 2023 rating period.

WN -

Thank you,

Lovie

From: Giering, Cole <cole.giering@ahca.myflorida.com>

Sent: Tuesday, January 31, 2023 4:22 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Cc: Wallace, Tom <Thomas.Wallace@ahca.myflorida.com>; Sokoloski, Kristin
<Kristin.Sokoloski@ahca.myflorida.com>; Barry, Joycee
<Joycee.Barry@ahca.myflorida.com>; Cai, Jun <Jun.Cai@ahca.myflorida.com>; Lacroix,
Rachel <Rachel.Lacroix@ahca.myflorida.com>

Subject: FL_Fee.IPH.OPH4 RY 22/23 Renewal

Good afternoon,

Please find attached the State of Florida’s preprint for program year 3 of the hospital uniform rate increase directed
payment program (CMS Provided State Directed Payment Identifier: FL_Fee.IPH.OPH4).



Please Note: we are in the process of updating the calculation of gross Medicaid shortfall and allocation
percentages by provider class based on CY 2021 claims and encounter experience. When this analysis is complete,
we will amend this preprint to include final values for:

o Updated gross payment amounts based on CY 2021 Medicaid shortfall calculations

(impacting responses to prompts 4 and 23 - 27).

e Updated estimated uniform percentage increase amounts (impacting response to prompt
19.b)
o Non-federal funding sources and amounts (impacting response to prompts 35 and 36).

Best,

Cole Giering, MPH
Program Administrator
Rules and State Plan Unit

cole.giering@ahca.myflorida.com

+1 850-412-4691 (Office)
BUREAU OF MEDICAID POLICY

AHCA HQ Bidg 3 Rm 2307D

— REPORTMEDICAIDFRAUD
Online or 866-966-7226
REPORTE FRAUDE DE MEDICAID

Privacy Statement: This e-mail may include confidential and/or proprietary information, and may be used only by the person or entity to
which it is addressed. If the reader of this e-mail is not the intended recipient or his or her authorized agent, the reader is hereby notified that
any dissemination, distribution or copying of this e-mail is prohibited. If you have received this in error, please reply to the sender and delete
it immediately.



From: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>

Sent: 2/3/2023 8:35:50 PM +0000

To: "Arnold, Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Bonelli,
Anna (CMS/CMCS)" <Anna.Bonelli@cms.hhs.gov>; "Clark, Jennifer
(CMS/CMCS)" <Jennifer.Clark@cms.hhs.gov>; "Cuno, Richard
(CMS/CMCS)" <Richard.Cuno@cms.hhs.gov>; "Fan, Kristin
(CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Heitt, Melissa
(CMS/FCHCO)" <Melissa.Heitt@cms.hhs.gov>; "Mosley, Elle
(CMS/CMCS)" <larrica.mosley@cms.hhs.gov>; "Schoonover, Matthew
(CMS/CMCS)" <matthew.schoonover@cms.hhs.gov>

Subject: RE: RE: FL FMR Materials for Dan's Book

Attachments: RE: FL FMR Materials for Dan's Book; RE: Discussion of Possible
Proposed Tax Rule

Dear all,

There are two sets of materials that moved forward for Dan’s book. The first is on the Florida
FMR. The second is on the possible proposed tax rule.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850



From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 3, 2023 3:13 PM

To: Mosley, Elle (CMS/CMCS) <larrica.mosley@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO)
<Melissa.Heitt@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>;
Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>;
Goldstein, Stuart (CMS/CMCS) <STUART.GOLDSTEIN@cms.hhs.gov>

Subject: FW: FL FMR Materials for Dan's Book

Dear all,

Please find below the materials that have been placed in Dan’s book for tonight.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28
Baltimore, MD 21244-1850

From: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>
Sent: Friday, February 3, 2023 3:07 PM




To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Lane, Robert (CMS/CMCS)
<Robert.Lane@cms.hhs.gov>; Barraza, Leticia (CMS/CMCS)
<Leticia.Barraza@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Holligan, Ricardo (CMS/CMCS)
<Ricardo.Holligan@cms.hhs.gov>

Subject: RE: FL FMR Materials for Dan's Book

Thanks, Rory.

Below is what moved forward:

e Engagement

2/3 FMG: Florida Tax FMR Follow- Letter OCD/Dan N/A
up ¢ Document and
Purpose: As a follo p to R
ur : w-u
Request
01/18 Joint Clearance, FMG e Timeline

has revised the draft FMR
engagement letter
(incorporating OCD
feedback). We are also
including the documentation
request and timeline of the
FMR and possible compliance
enforcement.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Friday, February 3, 2023 3:00 PM

To: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Lane, Robert (CMS/CMCS)
<Robert.Lane@cms.hhs.gov>; Barraza, Leticia (CMS/CMCS)
<Leticia.Barraza@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Holligan, Ricardo (CMS/CMCS)
<Ricardo.Holligan@cms.hhs.gov>

Subject: FL FMR Materials for Dan's Book




Hi Lia,

Per our discussion, for Dan’s book please see attached the FL FMR timeline Dan requested
and an updated draft (incorporating OCD feedback) of the FMR engagement letter and
documentation request.

Thanks,

Rory



From: "adams, lia (CMS/CMCS)" <Lia.Adams@cms.hhs.gov>

Sent: 2/3/2023 8:07:08 PM +0000
To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>
CC: "Boston, Beverly (CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>; "Maccarroll,

Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Endelman (he/him),
Jonathan (CMS/CMCS)" <Jonathan.Endelman@cms.hhs.gov>; "Lane, Robert
(CMS/CMCS)" <Robert.Lane@cms.hhs.gov>; "Barraza, Leticia (CMS/CMCS)"
<Leticia.Barraza@cms.hhs.gov>; "Clark, Jennifer (CMS/CMCS)"
<Jennifer.Clark@cms.hhs.gov>; "Holligan, Ricardo (CMS/CMCS)"
<Ricardo.Holligan@cms.hhs.gov>

Subject: RE: RE: FL FMR Materials for Dan's Book

Thanks, Rory.

Below is what moved forward:

¢ Engagement

2/3 FMG: Florida Tax FMR Follow- Letter OCD/Dan N/A
up ¢ Document and
Purpose: As a follo p to Information
ur : w-u
Request
01/18 Joint Clearance, FMG » Timeline

has revised the draft FMR
engagement letter
(incorporating OCD
feedback). We are also
including the documentation
request and timeline of the
FMR and possible compliance
enforcement.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Friday, February 3, 2023 3:00 PM

To: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Lane, Robert (CMS/CMCS)
<Robert.Lane@cms.hhs.gov>; Barraza, Leticia (CMS/CMCS)
<Leticia.Barraza@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Holligan, Ricardo (CMS/CMCS)
<Ricardo.Holligan@cms.hhs.gov>

Subject: FL FMR Materials for Dan's Book



Hi Lia,

Per our discussion, for Dan’s book please see attached the FL FMR timeline Dan requested
and an updated draft (incorporating OCD feedback) of the FMR engagement letter and
documentation request.

Thanks,

Rory



From: "Maccarroll, Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>

Sent: 2/3/2023 8:04:41 PM +0000

To: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>; "adams, lia (CMS/CMCS)"
<Lia.Adams@cms.hhs.gov>; "Howe, Rory (CMS/CMCS)"
<Rory.Howe@cms.hhs.gov>

CC: "Boston, Beverly (CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>; "Arnold,
Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Fan, Kristin
(CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Silanskis, Jeremy (CMS/CMCS)"
<Jeremy.Silanskis@cms.hhs.gov>

Subject: RE: RE: Discussion of Possible Proposed Tax Rule

Hi Jonathan -

Good catch. The only comment we see is on slide 8 — and yes, we should delete that. Are
you or Lia able to do so?

Let us know if there are other comments we missed.

Thanks, Amber

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Sent: Friday, February 3, 2023 3:01 PM

To: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>; Howe, Rory (CMS/CMCS)
<Rory.Howe@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Lia and Stuart,

I went in and updated the links Lia provided with the correct information. That should take
care of it. There are still comments in the PowerPoint. Let me know if you think we should
delete those or leave them.



Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28
Baltimore, MD 21244-1850

From: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>

Sent: Friday, February 3, 2023 2:51 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

This 1s what moved forward to Dan’s book. Please let me know if needs to be revised.

2/3 FMG: Provider Taxes Provider Taxes = OCD/Dan ASAP
M1/M2 Test Deep Dive M1/M2 Test
Deep Dive

Purpose: As a follow-up to
01/26 Joint Clearance, FMG



has prepared slides on a deep
dive of the M1/M2 Test with

examples. FMG is also * very detailed
providing very detailed calculations that
underlying supporting we are sharing
calculations for the three only if you want

examples in the slides if Dan = to review them
is interested. FMG is seeking

guidance from OCD on * Hawaii
whether we should move  Nevada
forward drafting the NPRM. * California

FMG is available to meet to
walk through the slide deck
and/or the detailed
calculations.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Friday, February 3, 2023 2:35 PM

To: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>

Subject: FW: Discussion of Possible Proposed Tax Rule

Per our conversation

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Sent: Friday, February 3, 2023 11:12 AM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>

Cc: Silanskis, Jeremy (CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>;
Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)




<Kristin.Fan@cms.hhs.gov>
Subject: RE: Discussion of Possible Proposed Tax Rule

Rory,

While the Arizona NF tax with an effective date of October 1, 2021 did not pass the M1/M2
the Arizona NF tax with an effective date of October 1, 2022 does just barely pass the M1/M2
test with a value of .9519. This is the case with many of the NF taxes that don’t pass the
M1/M2. They just barely don't pass and could pass if slightly modified. I could put AZ back as
the example in the PowerPoint if desired using the October 1, 2022 tax.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 3, 2023 10:10 AM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>

Cc: Silanskis, Jeremy (CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>;




Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Dear Rory,

Please see attached for a PowerPoint presentation that answers your questions as well as
supporting spreadsheets. We have included additional details for how we calculated M1 and
M2 as requested. CA’'s MCO tax was on “member months” and the presentation had been
changed to “covered lives.” I am not sure if that is synonymous. We had to take out the AZ
example and replace it with Hawaii because AZ NF does not pass. It comes out to 0.93. We
had inadvertently switched M1 and M2 in the original calculation. I believe the Center
Director has a valid point that the M1 M2 could be disruptive to states with existing NF taxes.
North Carolina, California, Arizona, and Pennsylvania would all not pass the M1/M2 with
value of 0.95. However, we are not currently proposing to apply the M1/M2 to these taxes.
Our options are as follows:

1. Apply M1/M2 only to MCO taxes

2. Apply M1/M2 only to Medicaid/non-Medicaid broken down taxes.

3. Give states the choice of M1/M2 or undue burden for Medicaid/non-Medicaid broken
down taxes.

I think we have discarded the option of applying the M1/M2 to all B1/B2 taxes. None of the
remaining options would involve us imposing the M1/M2 on any NF taxes. These documents
are also attached to the meeting on Monday.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)

Center for Medicaid and CHIP Services (CMCS)



Financial Management Group (FMG)
Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28
Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Thursday, February 2, 2023 1:31 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>

Cc: Silanskis, Jeremy (CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>;
Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Thank you Rory. We will take a look at the comments and edits and respond by tomorrow in
preparation for the meeting on Monday. We will also include the spreadsheets that are the
basis for the PowerPoint for reference and in case the Center Director wants to take a closer
look at them.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)



Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28
Baltimore, MD 21244-1850

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Thursday, February 2, 2023 1:27 PM

To: Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>

Cc: Silanskis, Jeremy (CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>;
Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Hi Charlie,

Thanks to Jonathan for pulling this together so quickly. Per our discussion, please see
attached some suggested edits and three comments requesting that we show a little bit
more of the M1/M2 calculation for each example (i.e., the “standard” tax, the “loophole” tax
and the “standard tax with breaks”). I think this could easily happen on the existing slide for
each example. As discussed, please also share the underlying Excel spreadsheets supporting
each example. I plan to share with Dan and provide the option for him to dive in separately
or for us to walk through them live. Let me know if you have any questions.

Thanks again,

Rory



From: Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>

Sent: Monday, January 30, 2023 12:53 PM

To: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>;
Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>;
Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>

Cc: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Thanks Jonathan. I added some comments about whether we should distinguish the notion
between “standard” and “bad”. What we consider standard is where the rates within an
individual provider do not vary — rather rates vary about the characteristic of the totality of
the provider.

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Sent: Friday, January 27, 2023 3:28 PM

To: Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>;
Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>

Cc: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Dear all,

Please see attached for the PowerPoint presentation for Dan. As always, please edit to
improve if you see anything that can be made better. Please use the SharePoint link
provided below for any edits, comments, or changes. I am quite proud of how this turned
out. I hope that it is useful. We will use this as the basis for Tuesday’s discussion. The
PowerPoint shows how B1/B2 and M1/M2 would work in three instances:



1. “Standard” tax waivers that we have approved repeatedly that we have approved
repeatedly like Nevada’s NF tax. These taxes continue to pass the B1/B2 and the
M1/M2

2. “"Bad” tax waivers that exploit the statistical loophole and pose an undue burden of
the Medicaid program. These taxes pass the B1/B2 and, by design, fail the M1/M2.

3. Taxes that give "breaks” to some low Medicaid utilization providers such as CCRCs or
small facilities, but balance those breaks out with breaks to other higher Medicaid
utilizing facilities. These facilities continue to pass the M1/M2 just as they pass
the B1/B2. This will allay OCD’s fear that states can never give breaks to some low
Medicaid utilization facilities for policy reasons and pass the M1/M2. This is not the
case.

An Illustration of the M1 M2 Test in Action with Concrete Examples

I look forward to discussing this on Tuesday

Best,

Jonathan

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, January 27, 2023 12:40 PM

To: Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>;
Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>

Cc: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Hello all,



I wanted to give an update. I met today with Kristin, Jeremy, and Rory to follow up on Dan’s
Feedback from 1/25/2023. Rory said that we should come up with a series of examples to
show Dan to illustrate how the M1/M2 works. I was thinking of three examples:

1. An illustration of how a “standard” health care-related tax we have passes the M1/M2
test. I was thinking the Nevada NF tax.

2. An illustration of how a “clearly bad” tax that exploits the statistical loophole fails the
M1/M2. I was thinking of the California MCO tax because Dan is very familiar with
that example.

3. An illustration of how states can still exclude or tax at a lower rate certain groups of
providers, such as CCRCs, and still manage to pass the M1/M2 like they currently
pass the B1/B2 by giving other taxes a “break.” I was thinking Michigan’s nursing
facility tax since it gives a “break” to CCRC and facilities with fewer than 40 beds,
which both have low Medicaid, but makes up for it by taking higher Medicaid facilities
a lower tax rate than all other facilities.

4. T am thinking that the best, i.e. most effective way to do this is a PowerPoint
presentation where we show:

e The structure of the tax for each of these taxes by taking a “snip” from the tax waiver
approval letters. I don’t think Dan wants to see actual spreadsheets and, in any case,
it would be very difficult to “share” spreadsheets on Zoom anyway. You would
constantly need to start and stop sharing when you move from spreadsheet to
spreadsheet. We can say that if he wants to take a look at the spreadsheets, we can
email them to him.

e The M1/M2 for each of these taxes by taking a “snip” of the Excel spreadsheets.

¢ In the case of the Michigan NF tax, a “snip” of the Goldstein-Fan test that shows the
tax rates and Medicaid utilization for all taxpayer groups. It would show that this
passes the M1/M2 test despite giving a “break” to CCRCs and under 40 beds (low
Medicaid) by making up for it with a “break” for high Medicaid facilities.

We are thinking that it would be beneficial to have a smaller group discussion apart from
joint/cross cutting clearance with more time to explain. I think it would also be beneficial to
invite OACT again. We have a meeting to discuss this on Tuesday. I will have the PowerPoint
ready by then. Thanks.

Best,

Jonathan

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, January 20, 2023 11:17 AM

To: Endelman (he/him), Jonathan (CMS/CMCS); Arnold, Charlie (CMS/CMCS); Bonelli, Anna
(CMS/CMCS); Clark, Jennifer (CMS/CMCS); Cuno, Richard (CMS/CMCS); Fan, Kristin
(CMS/CMCS); Goldstein, Stuart (CMS/CMCS); Mosley, Elle (CMS/CMCS)



Subject: Discussion of Possible Proposed Tax Rule

When: Tuesday, January 31, 2023 9:00 AM-9:30 AM (UTC-05:00) Eastern Time (US &
Canada).

Where:

https://cms.zoomgov.com/j/ (b)(5)

This is a meeting to discuss the possible proposed tax rule.
Best,
Jonathan

Join ZoomGov Meeting

https://cms.zoomgov.com (b)(5)

Meeting ID: 160 108 9740
Password: 623452

One tap mobile
+16692545252,, 56 US (San Jose)
+16468287666,, US (New York)

Dial by your location
+1 669 254 5252 US (San Jose)
+1 646 828 7666 US (New York)
833 568 8864 US Toll-free
Meeting ID: (b)(5)

Find your local number: https://cms.zoomgov.com/u/aeeNCLsgpo

Join by SIP



Password: (b)(5)

sip: (b)(5) @sip.zoomgov.com

This meeting may be recorded. The host is responsible for maintaining any official
recordings/transcripts of this meeting. If recorded, this meeting becomes an official record
and shall be retained by the host in their files for 3 years or if longer needed for agency
business. If a recording intends be fully transcribed or is being captured for the purpose of
creating meeting minutes, the host shall retain the record in their files for 3 years or if no
longer needed for agency business, whichever is later.



From: CMS State Directed Payment (b)(5)

Sent: 11/28/2022 4:18:01 PM +0000
To: "Endelman (he/him), Jonathan (CMS/CMCS)" (b)(5)
(b)(5)
b)E) "Fan, Kristin (CMS/CMCS)" < (b)(5)

(b)(5)
"w |('b)(5)
(b)(5) Teal, Lela (CMS/CMCS) < (b)(5)

(b)(5)
©)5) ; "Arnold, Charlie (CMS/CMCS)" (b)(5)

(b)(5) "Bonelli, Anna (CMS/CMCS)" (b)(5)

(b)(5)
(b)(5) "Burns, James (CMS/CMCS)" (0)(5)
(b)(5)
(b)(5) "Clark, Jennifer (CMS/CMCS)" (b)(5)

(b)(5) "Cuno, Richard (CMS/CMCS)" < (b)(5)

(b)(5)
(b)(5) oldstein, Stuart (CMS/CMCS)" < (0)5)

(b)(5)
CC: "Snyder, Laura (CMS/CMCS)" <Laura.Snyder1@cms.hhs.gov>; CMS State
Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: RE: North Carolina

Attachments: RE: [External] NC_Fee OPH_Renewal 20220701-20230630

Hi Jonathan,

Happy Monday! North Carolina is requesting a status update regarding their tax waiver
submission (please see attachment). Does FMG have follow questions for the state? I'll add
this topic the DMCP/FMG meeting agenda for tomorrow.

Thanks,

Lovie



From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Sent: Tuesday, November 1, 2022 1:39 PM

To: Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Teal, Lela (CMS/CMCS)
<Lela.Teal@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>;
Burns, James (CMS/CMCS) <James.Burns@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>

Subject: FW: North Carolina

Dear all,

I started to review North Carolina’s IP hospital services and OP hospital services health
care-related taxes. I can already tell this one is going to require a lot of work before it gets
to something approaching a tax for which we could recommend approval. It’s certainly not
the most straight forward or easily understandable submission we have ever received. It's
been a decade since the state has come in to us with a tax waiver submission and it shows.
I don’t think someone has worked on this data in a long time. In general, the more recent a
tax waiver approval is, the better shape it tends to be. In an ideal world, states would go in
every so often to make sure the data is correct, clean things up, etc. We had a section of
MFAR that had an expiration date of three years for tax waivers that I think would have
partially addressed this issue. Please see attached for questions and the submission from
the State. Please also see attached for the tax waiver approval from 2011. Also, it would be
good to hear more detail from Rory about what he knows specifically about the pooling and
redistribution mechanism that we believe may be attached to this tax and the extant hold
harmless concerns. I am copying DMCP for awareness. I will also copy when we send
questions to the state.

Best,

Jonathan

Jonathan Endelman

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)

Financial Management Group (FMG)



Division of Financial Policy (DFP)
410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, October 7, 2022 2:35 PM

To: cecilia.williams@dhhs.nc.gov; Betty.].Staton@dhhs.nc.gov

Cc: Teal, Lela (CMS/CMCS) <Lela.Teal@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>;
Burns, James (CMS/CMCS) <James.Burns@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>

Subject: North Carolina

Good afternoon Ms. Staton,

My name is Jonathan Endelman and I am a member of the tax team located in the Financial
Management Group (FMG) at CMS. We are responsible for reviewing all health care-related
tax waivers of the broad-based and uniformity requirements. We are acknowledging receipt
of the State’s submission of 10/6/2022 requesting a waiver of the broad-based and
uniformity requirements for its inpatient and outpatient hospital services taxes. We will be
in touch in case we have any questions or concerns over the course of our review. In the
future, please address all tax waivers to:

Mr. Rory Howe, Director

Financial Management Group

Center for Medicaid and CHIP Services

U.S. Department of Health & Human Services
7500 Security Boulevard

Baltimore, Maryland 21244-1850



Thank you.

Best,

Jonathan



From: "Staton, Betty J" <Betty.J.Staton@dhhs.nc.gov>

Sent: 11/22/2022 6:54:55 PM +0000

To: "Williams, Cecilia" <cecilia.williams@dhhs.nc.gov>; CMS State Directed
Payment <StateDirectedPayment@cms.hhs.gov>

CC: "Graves, Donald (CMS/CMCS)" <Donald.Graves@cms.hhs.gov>; "Sandoe,

Emma" <Emma.Sandoe@dhhs.nc.gov>; "Abbott, Sarah (CMS/CMCS)"
<Sarah.Abbott@cms.hhs.gov>; "Davis, Lovie (CMS/CMCS)"
<Lovie.Davis@cms.hhs.gov>

Subject: RE: RE: [External] NC_Fee OPH_Renewal 20220701-20230630
This message was sent securely using ZixA®

Good afternoon,

Does CMS need additional information regarding this submission?
Thanks,

Betty J. Staton, MBA

State Plan and Amendments Manager

NC Medicaid (Benefits and Services)

Mobile

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov.

From: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>
Sent: Thursday, October 6, 2022 7:22 AM
To: Staton, Betty J <Betty.).Staton@dhhs.nc.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Abbott, Sarah (CMS/CMCS) <Sarah.Abbott@cms.hhs.gov>; Davis, Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>
Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630
Good morning,
Attached are two submissions, recognizing different CMS areas of responsibility.
1. Standard submission to CMS for the Hospital Tax Waiver request. This is pursuant to CMS guidance in their communication on September 13, 2022 as part of this subject preprint. This submission should include:
a. Provider Tax Waiver Letter (pdf)
b. NCB1/ B2 Test (Excel)
c. NCGS 108a, Article 7B (pdf)
2. Secondly, the same three documents plus the response to the Round 4 Questions (Word) for the Preprint Team.
Thanks,
Cecilia Williams
State Plan and Amendments Coordinator
NC Medicaid
Division of Health Benefits
NC Department of Health and Human Services




Vax Up @ Mask Up

Mobile: (b)(6)

Office: (919) 527-7105
Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building
1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Sent: Thursday, September 22, 2022 3:08 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Williams, Cecilia <cecilia.williams@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Abbott, Sarah (CMS/CMCS) <Sarah.Abbott@cms.hhs.gov>

Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630
Thanks Lovie, we appreciate it.

Betty J. Staton, MBA

State Plan and Amendments Manager

NC Medicaid (Benefits and Services)

Mobile

(0)(6)

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov.

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Thursday, September 22, 2022 2:33 PM

To: Staton, Betty J <Betty.).Staton@dhhs.nc.gov>; Williams, Cecilia <cecilia.williams@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Abbott, Sarah (CMS/CMCS) <Sarah.Abbott@cms.hhs.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to Report Spam.

Good Afternoon Betty,

An extension until October 3, 2022 is granted.

Thank you,

Lovie

From: Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Sent: Thursday, September 22, 2022 12:59 PM

To: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick (CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Abbott, Sarah (CMS/CMCS) <Sarah.Abbott@cms.hhs.gov>
Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

This message was sent securely using ZixA®



Hi Lovie,

We are requesting an extension until 10/3/22 to submit responses.
Thanks,

Betty J. Staton, MBA

State Plan and Amendments Manager

NC Medicaid (Renefits and Services)

Mobile

(b)(6)

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov.

From: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>

Sent: Tuesday, September 13, 2022 1:52 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>
Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick (CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Abbott, Sarah (CMS/CMCS) <Sarah.Abbott@cms.hhs.gov>
Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

Hi, Lovie!

This has been received and will be shared with the NC teams.

Thanks,

Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services

Vax Up @ Mask Up

Find a vaccine location, aet auestions answered and more at YourSpotYourShot.nc.gov.
Mobile (b)(6)

Office: (919) 527-7105

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Tuesday, September 13, 2022 1:49 PM

To: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick (CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Abbott, Sarah (CMS/CMCS) <Sarah.Abbott@cms.hhs.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to Report Spam.




Good Afternoon,

Please find attached CMS&€™ Round 4 questions and corresponding documents regarding this preprint. Please provide responses by September 23, 2022 if possible. If you have any questions please let us know.
Thank you,

Lovie

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Wednesday, August 31, 2022 1:13 PM

To: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>

Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

Good Afternoon Cecelia,

CMS acknowledges receipt of the stated€™s responses and corresponding document.

Thank you,

Lovie

From: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>

Sent: Friday, August 26, 2022 10:48 AM

To: Staton, Betty J <Betty.).Staton@dhhs.nc.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Davis, Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>
Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

This message was sent securely using ZixA®

Good morning, everyone!

Please see the attached from the state. Once again, thanks for the extension.
Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services

Vax Up @ Mask Up

Find a vaccine location, aet auestions answered and more at YourSpotYourShot.nc.gov.
Mobile (b)(6)

Office: (919) 527-7105

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Sent: Thursday, August 18, 2022 3:46 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Williams, Cecilia <cecilia.williams@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>
Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

Thanks Lovie.

Betty J. Staton, MBA

State Plan and Amendments Manager




NC Medicaid (Renefi’rg and Ser\/ines)
Mobile

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov.

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Thursday, August 18, 2022 3:41 PM

To: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>

Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to Report Spam.

Hi Cecilia,

Thank you for your email. An extension until 8/26 is fine.

Thank you,

Lovie

From: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>

Sent: Thursday, August 18, 2022 2:33 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>
Subject: RE: [External] NC_Fee_OPH_Renewal_20220701-20230630

This message was sent securely using ZixA®

Hi Lovie!
Our team need additional time to submit the questions mentioned below and would like to request an extension until 8/26.
Please advise if this is acceptable.

Thanks,

Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services

Vax Up @ Mask Up

Find a vaccine location, aet questions answered and more at YourSpotYourShot.nc.gov.
Mobil (b)(6)

Office: (919) 527-7105

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center




Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Friday, August 12, 2022 11:31 AM

To: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>

Subject: RE: [External] NC_Fee_OPH_Renewal 20220701-20230630

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to Report Spam.

Hi Cecilia,

Please find attached CMS&€™ Round 3 questions and corresponding documents regarding this preprint. Please provide responses by August 22, 2022 if possible. If you have any questions please let us know.

Thank you,

Lovie

From: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>

Sent: Monday, July 18, 2022 1:41 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>
Subject: RE: [External] RE: NC_Fee_OPH_Renewal_20220701-20230630

This message was sent securely using Zixa®

Hi All,

Please find the attached from the NC team.
Thanks so much!

Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services

Vax Up @ Mask Up

Find a vaccine location, get questions answered and more at YourSpotYourShot.nc.gov.
Mobile: (b)(6)

Office: (919) 527-7105

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: Williams, Cecilia

Sent: Thursday, July 7, 2022 2:24 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>
Subject: RE: [External] RE: NC_Fee_OPH_Renewal_20220701-20230630

Thanks, Lovie!

Received by the state..




Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services

Vax Up @ Mask Up

Find a vaccine location  aet questions answered and more at YourSpotYourShot.nc.qov.
Mobile (b)(6)

Office: (919) 527-7105

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | Facebook | YouTube | LinkedIn

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Thursday, July 7, 2022 2:21 PM

To: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>

Subject: [External] RE: NC_Fee_OPH_Renewal 20220701-20230630

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to Report Spam.

Good Afternoon,

Please find attached CMS&€™ Round 2 questions regarding this preprint. Please provide responses by July 18, 2022 if possible. If you have any questions please let us know.

Thank you,

Lovie

From: Williams, Cecilia <cecilia.williams@dhhs.nc.gov>

Sent: Tuesday, June 7, 2022 3:45 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; Staton, Betty J <Betty.).Staton@dhhs.nc.gov>

Cc: Graves, Donald (CMS/CMCS) <Donald.Graves@cms.hhs.gov>; Dawson, Rick D.(CMS/CMCS) <Rick.Dawson@cms.hhs.gov>; Sandoe, Emma <Emma.Sandoe@dhhs.nc.gov>; Bush, Melanie E <melanie.bush@dhhs.nc.gov>; Kahnowitz, Michael (CMS/CMCS) <Michael.Kahnowitz@cms.hhs.gov>; Davis, Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>
Subject: RE: [External] RE: NC_Fee_OPH_Renewal_20220701-20230630

This message was sent securely using Zixa®

Hi,

Please find the attached documents from the NC Team.
Thanks!

Cecilia Williams

State Plan and Amendments Coordinator

NC Medicaid

Division of Health Benefits

NC Department of Health and Human Services




B

Vax Up @ Mask Up

Find a vaccine location, get auestions answered and more at YourSpotYourShot.nc.gov.

Mobile (b)(6)

Office: (919) 527-7105

Cecilia.Williams@dhhs.nc.gov

820 S. Boylan Ave., McBryde Building

1950 Mail Service Center

Raleigh, NC 27699-1950

Twitter | <a
href="https://urldefense.com/v3/__https:/gcc02.safelinks.protection.outlook.com/?url=https*3A*2F*2Furldefense.com*2Fv3*2F _ https*3A*2Fgcc02.safelinks.protection.outlook.com*2F*3Furl*3Dhttps*3A*2F*2Furldefense.com*2Fv3*2F __ https*3A*2Fgcc02.safelinks.protection.outlook.com*2F*3Furl*3Dhttps*3A*2F*2Furldefens
e.com*2Fv3*2F _ https*3A*2Fgcc02.safelinks.protection.outlook.com*2F*3Furl*3Dhttps*3A*2F*2Furldefense.com*2Fv3*2F __ https*3A*2Fwww.facebook.com*2Fncdhhs*2F__ *3BIIHYmSToo!Ju2roMZL4iEwidoJFVWRVEmcleTIuPZIDf3bvCwe8n869stgvU5PGp6nhJUXuTUebuhUmXT6*24*26data*3D05*7C01*7CStateDirectedP
ayment*40cms.hhs.gov*7Ceac4af9527fb47be5ad008da48beb8e7*7Cd58addea50534a808499bad4d944910df*7C0*7C0*7C637902282821742004*7CUnknown*7CTWFpbGZsb3d8eyJWIjoiMC4wLjAWMDAILCJQIjoiV2IuMzIiLCJBTil61k1haWwiLCJXVCI6Mn0*3D*7C3000*7C*7C*7C*26sdata*3Dchip8t5QyNdgKYyUvmER7vnb
BGbMmEC*2Fj80coJYWMtA*3D*26reserved*3D0__ *3BJSUIJSUIJSUIJSUIJSUIJSUIIJSUIJSUIJSUIJQIHYmSToo!ftV3yUVEFhfilmXQaDDcOhv-bcrohcs6gm9JZhcGxrF8x-
s8Q7VdwTH30kY_CeOIEHOVHN_VFxrW_znHuxFtsUsYNqilFLYm5Ro3yRKg*24*26data*3D05*7C01*7CStateDirectedPayment*40cms.hhs.gov*7Ccd1ee206a4c246d9521308da68e4b925*7Cd58addea50534a808499ba4d944910df*7C0*7C0*7C637937628997197513*7CUnknown*7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMD
AILCJQIjoiV2IuMzIliLCJBTIl6lk1haWwiLCJXVCI6Mn0*3D*7C3000*7C*7C*7C*26sdata*3DGGchB1Ty*2FxYFYU9QSGYLmsEhuYznKKZvgM6DKSjdrZw*3D*26reserved*3D0__ *3BJSUIJSUIJSUIJSogKiogKiogKioqJSUgKiogKiogKiogKiogKiolJSoqJSUIJSUIJSUIJSUIJSUIJSUIJSUINHYmSToo!baAhPd6bJ8ZImg5ILRR43KK-
NkHPjWdVjmbEOov3joQ51JZ4eKK5LCgV5xZR0bck170UnlopQjKhn-
OwA_rkWdklgovcztSbUeABIgEK*24*26data*3D05*7C01*7CStateDirectedPayment*40cms.hhs.gov*7C7a8f1926a7a04fc0dc6608da8148497b*7Cd58addea50534a808499bad4d944910df*7C0*7C0*7C637964444747026238*7CUnknown*7CTWFpbGZsb3d8eyJWIjoiMC4wLjAWMDAILCJQIjoiV2IuMzIiLCJBTil6lk1haWwiLCJXVC
I6Mn0*3D*7C3000*7C*7C*7C*26sdata*3DbSeblb2P2sZtEGXAb5bgNBfpIXWfAg2XEuHQA0oDsRXI*3D*26reserved*3

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this
email.

This message was secured by Qﬁ@.



From: "Sebree, Fredrick (CMS/CMCS)" (b)(3)

(b)(5)
Sent: 4/3/2023 12:36:40 PM +0000
To: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>
Subject: FW: FW: SPA MO 22-0025 NF rebase
Attachments: B1B2 - Actual SFY 2022 & Projections SFY 2023.xIsx; State Response to CMS

email dated 3-29-23.docx; MPP Addendum A.pdf

Good morning Jonathan,

Responses from the state regarding the NFRA is attached. Looks like they are referencing the MPP for the
distribution.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, Illinois 62701

RightFax: 443-380-5221

Email; Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, March 31, 2023 12:13 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Cc: Crump, Marissa <Marissa.Crump@dss.mo.gov>; Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Percy,
Nate <Nate.Percy@dss.mo.gov>

Subject: Fwd: SPA MO 22-0025 NF rebase

Fred,



Please find the responses and attachments related to the questions below.

Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Wednesday, March 29, 2023 7:45 AM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Crump, Marissa
<Marissa.Crump@dss.mo.gov>

Cc: Brite, Tony <Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

MO 22-0025 has been presented to leadership and the SPA is good to go but our tax team wanted to
touch base on the NFRA. Below are a few questions/confirmations:

1. To confirm, the Nursing Facility Reimbursement Allowance (NFRA) does not have any
redistributions. Is that correct?

2. Is the NFRA broad-based and uniform? Are any providers excluded? Are any providers taxed at
different rates?

3. Using the most recent data available, how much does the state anticipate raising from the
NFRA?

4. For the purposes of the 6% test, what percentage of net patient revenue for the permissible
class is raised by all taxes on the services of nursing facilities, including the NFRA?

Thanks again

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services

600 East Monroe Street, Room 215



Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Sent: Tuesday, March 21, 2023 12:24 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Crump, Marissa
<Marissa.Crump@dss.mo.gov>

Cc: Brite, Tony <Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

The approval package looks good.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

a€aeTogether we will build a best in class Medicaid program that addresses the needs of
Missouria€™s most vulnerable in a way that is financially sustainable.a€]

This communication is being transmitted by the Department of Social Services (DSS) and is
confidential, privileged, and intended only for the use of the recipient named above. If you are not
the intended recipient, unauthorized disclosure, copying, distribution or use of the contents is strictly
prohibited. If you have received this in error, please notify the sender and destroy the material
received.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Tuesday, March 21, 2023 9:44 AM
To: Crump, Marissa <Marissa.Crump@dss.mo.gov>




Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Thanks again for the responses, attached is the unsigned approval package. I updated the 179 to
reflect the new title page in block 7 since it is not getting superseded but needing to get included in
the new pages. I also updated the acting director, thanks for catching that. If you can send
concurrence I will move forward with the approval recommendation.

V/R

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Sent: Monday, March 20, 2023 2:11 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Please see attached in response to your email below. Let us know if there is anything else you need
from us.

Thank you,

Marissa Crump

Executive Assistant



Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump(@dss.mo.gov

(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law
and/or DSS policy. If you are not the intended recipient, or the employee or agency responsible for
delivering this information to its recipient, do not copy, circulate, forward of otherwise disclose this
document. If you have received this message in error, please notify the sender immediately by return
email.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Thursday, March 16, 2023 11:10 AM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

Below are the last round of questions, I believe, I have. I attached the unsigned draft of the approval
package as well as the SFQs. Please review the unsigned draft of the approval package to make sure
we are capturing the new pages correctly, since the SPA is so big, so we can avoid any
miscommunication or technical corrections after the approval. If we have updates to the pages or 179
we can just make the updates to this document, if that is alright.

Language

-The title page, prior to page 66, is not referenced in block 7 of the 179 and does not have any page
number so it may get omitted on our side when cataloging in the system. Can we add &€cetitled€]
page to block 7 or assign a page number (65a) to make sure it gets included in CMS&G€™ version of
the state plan (also in the correct location after 65)?

-Page 1 appears to be the beginning of the of the current (soon to be obsolete) NF methodology. It
seems that the state intends to keep the old methodology and sunset it for 6/30/2022. So the
beginning pages of the 4.19-D will be sunset after this SPA is approved (I am pretty sure is not the
case but may be better to refernce)?. Please confirm my understanding and let me know if it would be
more comprehensive to reference the new methodology and that it starts on page 66.



SFQs

-The non-federal share of the funding referenced in the SFQs for NF services includes appropriations,
IGT, and CPE. I did not see taxes (NFRA) referenced in the SFQs but I see it is still in the plan
language. Is the NFRA still a provider assessment for NF services? Does 13 CSR 70-10.110 still apply
($12.93 to all NFs on a per patient basis)? If so can we get the NFRA added to the SFQs for this SPA
and future SPAs where the NFRA is in effect?

-The SFQs references Swope Ridge Geriatric Center as the only provider that utilizes a CPE. It seems
that there is a reconciliation process so I dond€™t see any issues with the mechanics. My question is
the frequency of the CPE. I see that the 2021 NF UPL captured the provider and it looks like we will
see the provider in the 2023 NF UPL (given the language in the SFQs). Why was the provider omitted
from the 2022 NF UPL? From the language it seems 2021 CPE was paid in 2022 for 2021 but it was in
the 2021 UPL. Why is that not the case for the 2022 CPE? It looks like there hasnd€™t been any
changes to the language since MO 18-0015 starting on page 60 BB1, please confirm.

Thanks again and feel free to send any questions you have.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Sebree, Fredrick (CMS/CMCS)

Sent: Wednesday, March 15, 2023 2:34 PM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

I knew I seen them somewhere, thanks.



Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebecca L <Rebecca.lL.Rucker@dss.mo.gov>

Sent: Wednesday, March 15, 2023 2:32 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Brite, Tony
<Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Fredrick,

The standard funding questions are included in the cover letter. Ia€™ve attached a copy of the letter
for your convenience.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

a€aeTogether we will build a best in class Medicaid program that addresses the needs of
Missouria€™s most vulnerable in a way that is financially sustainable.a€]



This communication is being transmitted by the Department of Social Services (DSS) and is
confidential, privileged, and intended only for the use of the recipient named above. If you are not
the intended recipient, unauthorized disclosure, copying, distribution or use of the contents is strictly
prohibited. If you have received this in error, please notify the sender and destroy the material
received.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Wednesday, March 15, 2023 2:02 PM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good afternoon Tony,

Can you forward the standard funding questions for NF services? I am not seeing it in my folder. My
apologies if it was sent and I am missing it.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Monday, March 6, 2023 2:34 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.lL.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase




Fred,

The stakeholders concerns regarding the payment methodology have been remedied. Hope that helps
with the review.

Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Monday, March 6, 2023 10:42 AM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good morning Tony,

I had a chance to go through both the informal inquiry and the formal RAI last week and I think are
looking good. It4€™s a big SPA so I plan to comb through the pages another time and finish the
review of the UPL soon but I dond€™t anticipate any issues. Thanks for sending the NF
reimbursement FAQs with the stakeholders comments and questions during the process. The only
question I can think of at this point is if all the stakeholder concerns remedied. If you could confirm
that I will keep you in the loop as the review progresses. I am hoping to wrap it up by next week if
that works.

Thanks for checking in.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221



Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Monday, March 6, 2023 10:07 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Hello Fred,

I am checking in on the status of the NF rate review. Can you provide any information in terms of
timeline? Or whether we should expect any additional questions?

Thanks for your help!

Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Thursday, February 23, 2023 10:53 AM

To: Crump, Marissa <Marissa.Crump@dss.mo.gov>; Walker, Michala (CMS/CMCS)
<Michala.Walker@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>;
Bromwell, Robert (CMS/CMCS) <Robert.Bromwell@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Thanks again Marissa, Ill keep you in the loop as I review.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701



RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Sent: Thursday, February 23, 2023 10:47 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Walker, Michala (CMS/CMCS)
<Michala.Walker@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>;
Bromwell, Robert (CMS/CMCS) <Robert.Bromwell@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Attached is our response to this IRAIL.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump(@dss.mo.gov

(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law
and/or DSS policy. If you are not the intended recipient, or the employee or agency responsible for
delivering this information to its recipient, do not copy, circulate, forward of otherwise disclose this
document. If you have received this message in error, please notify the sender immediately by return
email.

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Monday, October 31, 2022 10:10 AM

To: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>
Subject: Fwd: SPA MO 22-0025 NF rebase




FYI

Sent from my iPad

Begin forwarded message:

From: "Sebree, Fredrick (CMS/CMCS)" <Fredrick.Sebree@cms.hhs.gov>
Date: October 31, 2022 at 10:04:50 AM CDT

To: "Brite, Tony" <Tony.Brite@dss.mo.gov>

Cc: "Rucker, Rebecca L" <Rebecca.L.Rucker@dss.mo.gov>, "Read, Deborah
(CMS/CMCS)" <Deborah.Read@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

»e

Good morning Tony,

Sorry again for the delay. Below are a few informal questions I have for MO 22-0025, NF
rebase:

1. Attached are the proposed pages for 66-120 that contains the new language.
These pages annotate d€cedrafta€] on each of the pages with the exception of the
title page. Is there a final a€cecleana€d version? Does the state want to keep the
first title page or is it part of the draft version?

2. Please provide a calculation of the budget impact annotated on the CMS 179 block
6.

3. Does the state have any supporting info/documentation/explanation behind how
the rate methodology was developed to help support the economy and efficiency of
the rates? The UPL helps support the economy and efficiency, just wanted to know
if it was establish during the development of the methodology in some way. Were
stakeholders involved in the rate development process? If so, how? Was the
methodology modeled after another state?

4. Please provide any stakeholder comments/concerns, if any, during the public notice
period.

5. Did the state model the value based language and incentives from CMS guidance?
If not, how was the methodology developed?

Our quality team at CMS will be reviewing the incentive language as well as myself. We
will get back to you on any specifics in the language as soon as we can.

Thanks again

Fredrick J. Sebree



Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, October 28, 2022 9:22 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Thanks Fred, we just wanted to make sure we hadna€™t missed it. Have a good
weekend!

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Friday, October 28, 2022 9:16 AM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: Re: SPA MO 22-0025 NF rebase

Hello Tony,

You are correct and I was hoping to send them this week. I'll make sure to get them out
to you first thing next week. Hope that is alright.

Thanks for checking in.

Fredrick J. Sebree

Accountant



Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, October 28, 2022, 9:01 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: SPA MO 22-0025 NF rebase

Hi Fred,

You had mentioned on the 15 day call a few weeks ago that you anticipated providing us
with initial questions that week on 22-0025 for Nursing Facilities. Do you know if those
were sent? I have not seen them come through yet.

Thanks,

Tony



From: "Mauser, Gayle (CMS/OL)" (b)(5)

Sent: 3/10/2023 6:59:38 PM +0000

To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>; "Silanskis, Jeremy
(CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>; "Maccarroll, Amber
(CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Boston, Beverly (CMS/CMCS)"
<Beverly.Boston@cms.hhs.gov>

CC: "Kirchgraber, Kate (CMS/OL)" <Kate.Kirchgraber@cms.hhs.gov>; "Wiley, Evelyn
(CMS/CMCS)" <Evelyn.Wiley@cms.hhs.gov>

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Attachments: Hold Harmless_Florida Initial Document Request.pdf; Hold Harmless_Florida

FMR Engagement Letter.pdf; Hold Harmless_Missouri CMS-64 Review.docx

Hi again FMG team,

We are following up on our prior discussion regarding the hold harmless question we
received from E&C majority on what states have impermissible arrangements. Attention has
been pulled away from this topic for a bit, but we expect that there will be renewed interest
soon (and we’ve started to get some questions from a Texas member as well).

Below are draft talking points for a call with E&C majority, which include a few internal
notes and a couple placeholders I am hoping you all can help fill in.

Rory, after FMG reviews these, I believe you were also going to run them by CMCS
leadership. Looping Evelyn here to see if we can also hold some windows on your calendar
to offer to Committee staff for this discussion — perhaps we aim for times within the next
couple weeks? Committee staff haven’t pinged us again yet, but we will let you know if they
do.

Thanks,

Gayle

DRAFT Talking Points for E&C Majority Staff Call - Hold Harmless Guidance

e As you know, on February 17, 2023, CMS issued a Medicaid informational bulletin
regarding health care-related taxes and hold harmless arrangements involving the
redistribution of Medicaid payments.

e Hold harmless arrangements, as defined in the Medicaid statute, are arrangements
in which the State or another unit of government imposing the tax provides (directly



or indirectly) for any payment, offset, or waiver that guarantees to hold taxpayers
harmless for any portion of the costs of the tax. The statute prohibits these
arrangements.
Recently, we have been approached by several states with questions about
complying with this provision of law, and we have also learned of states that may
have existing arrangements or are considering establishing them, particularly with
respect to states establishing or renewing Medicaid managed care state directed
payments.
The informational bulletin reiterates the federal requirements concerning hold
harmless arrangements with respect to health care-related taxes. We hope that this
guidance provides additional clarity to states, and we also encourage them to raise
any questions or concerns they may have about the permissibility of health care-
related taxes to CMS as early in the process as possible, to avoid any issues.
Regarding your question about which states may have these types of arrangements,
there are 3 states that CMS understands may have impermissible hold harmless
arrangements, and 1 state we wanted to mention as an example of where we were
able to intervene early in the process of establishing what may have been an
impermissible hold harmless arrangement.
Starting with the 3 states that may have these arrangements:

o Texas:

» Texas has in place what is known as the Local Provider Payment Fund
or LPPF. Based on information obtained by CMS, including limited
information provided by the state and publicly available third-party
materials, the LPPF arrangements used by some localities in Texas
appear to include hold harmless arrangements because the localities
impose a tax and the state directly or indirectly provides for payments
that guarantee to hold the taxpayers harmless for all or any portion of
the tax amount. If our understanding of those LPPF arrangements is
correct, they constitute hold harmless arrangements that are
prohibited under the Medicaid statute and CMS regulations. [this
language is pulled from the publicly available November 2021 letter to
the State; page 5 includes additional detail regarding our
understanding of the arrangement]

= CMS has communicated these concerns to the state and, when we
recently approved Texas’ state directed payments, we included in our
approval letter that approval of the state directed payments does not
constitute any specific Medicaid financing mechanism used to support
the non-federal share of the provider payment arrangement. We also
clarified that we reserve the authority to enforce requirements,
including by initiating separate deferrals and/or disallowances of
federal financial participation.

= As you may be aware, the HHS OIG announced in November 2021
that it is examining states’ use of LPPFs as the state share of Medicaid
payments, and that it expects to issue a report in FY 2023 that
indicates whether the LPPFs the state agency used were permissible.

(b)(5)
o FI
» Similarly, Florida has in place an LPPF that we also understand
includes hold harmless arrangements. [the attached FMR engagement
letter includes additional detail regarding our understanding of the
arrangement]



» In Florida’s case, we were working with the state for some time in an
effort to address the concerns, but have been unable to resolve them.
Like Texas, we communicated our concerns to the state and, when we
recently approved Florida’s state directed payments, we provided the
same information as was included in the letter to Texas—that the
approval does not constitute approval of the Medicaid financing
mechanism, and that we reserve the authority to enforce
requirements.

» In late February, we sent a letter to Florida initiating a Financial
Management Review (FMR) to examine the state Medicaid agency’s
compliance with federal requirements over the next several months.

o Missouri:

» Lastly, Missouri has a longstanding arrangement called the Federal
Reimbursement Allowance tax program that appears to include a hold
harmless arrangement, and in 2020, CMS engaged the state about its
concerns. Also in 2020, the then CMCS Director sent a letter to the
state describing our concerns and memorializing a conversation with
state Medicaid agency leadership who at that time committed to
ending the hold harmless arrangement by X timeframe.

= While the state has not done that, state leadership has been willing to
respond to CMS’ questions. In late February, we also sent a letter to
Missouri—but, based on our ability to obtain more information from
Missouri, we have initiated a focused review of Missouri’s program
expenditures reported to CMS on the Form CMS-64, rather than an
FMR. [the attached CMS-64 review letter includes some additional
information]

o With respect to the state I mentioned where we were successful in intervening early:
o Louisiana:

= In X month and year, we received information that suggested
Louisiana’s legislature was developing what would have been a hold
harmless arrangement as part of the financing mechanism for its state
directed payment program. We engaged the state about those issues,
worked with the state on alternatives that would comply with federal
law, and ultimately the state withdrew the state directed payment
proposal it had submitted and submitted a modified proposal.

¢ We are hopeful that the guidance we issued will further promote our efforts to work
with states and get ahead of these issues as we did in Louisiana.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 2:37 PM

To: Mauser, Gayle (CMS/0OL) <Gayle.Mauser@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)



<Beverly.Boston@cms.hhs.gov>
Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi Gayle,

A call sounds right to me. Please also include Jeremy, Amber, and Charlie in the
discussion. For awareness, tomorrow, FMG is planning to issue a letter to Florida and a
question set to Missouri on this issue. Both states appear to have concerning arrangements
in place and the letter/question set tomorrow are part of our work to address the
arrangements. Let me know if you have any questions in the interim.

Thanks,

Rory

From: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 1:57 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>

Subject: E&C Majority Inquiry - Hold Harmless

Hi Rory,

After Friday’s hold harmless CIB went out, we received an inquiry from House E&C majority
staff asking for more information—in particular, about the language from the list serv notice
indicating “recently, CMS became aware that some health care-related tax programs appear
to involve agreements among providers to redistribute their Medicaid payments to hold
taxpayers harmless for the cost of the tax.”

Specifically, the staff would like to know about the instances CMS has found, and the steps
the agency is taking to address those agreements.

I imagine it will be most efficient to have a quick call to discuss actions to date, anticipated
upcoming actions, and next steps for responding to the Hill—does that work for you? Are
there others who should be included?



Thanks,

Gayle

Gayle Mauser
(she/her)

Low Income Programs Analysis Group
Office of Legislation
Centers for Medicare & Medicaid Services (CMS)

Cell Phone (b)(6)



From: "Endelman (he/him), Jonathan (CMS/CMCS)" (b)(5)
ADMINISTRATIVE GROUP

(0)(5)

Sent: 4/27/2023 7:44:24 PM +0000

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>; "Cuno,
Richard (CMS/CMCS)" <Richard.Cuno@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "McClure, Deb
(CMS/CMCS)" <Deborah.McClure@cms.hhs.gov>

CC: "Snyder, Laura (CMS/CMCS)" <Laura.Snyder1@cms.hhs.gov>; "Arnold,
Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Clark, Jennifer
(CMS/CMCS)" <Jennifer.Clark@cms.hhs.gov>; "Fan, Kristin (CMS/CMCS)"
<Kfristin.Fan@cms.hhs.gov>; "Mosley, Elle (CMS/CMCS)"
<larrica.mosley@cms.hhs.gov>; "Schoonover, Matthew (CMS/CMCS)"
<matthew.schoonover@cms.hhs.gov>

Subject: RE: RE: FMG Consult Requested: MO_Fee IPH_Renewal 20230701-
20240630 and MO_Fee_OPH_Renewal_20230701-20240630

Drew,

As you may be aware, we have many questions about the Federal Reimbursement Allowance. I am raising this to my group
leadership to see how they would like to handle the issue.

Best,

Jonathan

Jonathan Endelman, PhD

Acting Technical Director

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.

Mail Stop, S3-14-28



Baltimore, MD 21244-1850

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Thursday, April 27, 2023 3:02 PM

To: Cuno, Richard (CMS/CMCS) <Richard.Cuno@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS) <STUART.GOLDSTEIN@cms.hhs.gov>; McClure, Deb
(CMS/CMCS) <Deborah.McClure@cms.hhs.gov>

Cc: Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>; CMS State Directed Payment
<StateDirectedPayment@cms.hhs.gov>

Subject: FMG Consult Requested: MO_Fee_IPH_Renewal_20230701-20240630 and MO_Fee_OPH_Renewal_20230701-20240630

Good Afternoon,

The Division of Managed Care Policy (DMCP) is currently reviewing two 438.6(c) preprint submissions from Missouri — one preprint
for inpatient hospital services and one for outpatient hospital services.

For both proposals, the state indicates that the non-federal share is funded by state general revenue, Health Care-Related Provider
tax(es) / assessment(s), as well as “Healthy Families Trust Fund & Life Sciences Research Trust Fund (Tobacco Settlement Funds),
Health Initiative Funds, Premium Funds, Uncompensated Care Funds”.

Table 5: Health Care-Related Provider Tax/Assessment(s

Does it contain

Name of the Is the tax /
If not under | a hold harmless
Health Care- \ assessment |
Identify the - the 6% arrangement
Related o Is the tax / | under the |, _.
. . | permissible Is the tax / o indirect hold | that guarantees
Provider Tax / assessment 6%
class for assessment . s harmless to return all or
Assessment . _ broad- . o indirect .. . .
this tax / o uniform? limit, does it | any portion of
(enter each on based? hold :
assessment pass the the tax payvment
a separate harmless | __ __., o
. . oy “TS/TS™ test! to the tax
line) limit? o
payer:
1. Federal Hospital
Reimburse
ment

Allowance Yes - || Yes ~ || Yes - No -

Table six is blank:



Table 6: Health Care-Related Provider Tax/Assessment Waivers

Name of the Health Care-Related Submission Current Status

Provider Tax/Assessment Waiver - . Approval Date
. Date (Under Review, Approved) P1
(enter each on a separate line)

Could you please let us know if FMG has any concerns with these funding sources and/or has follow up questions that you’d like us
to send the state by COB May 18th?

I've attached both preprint submissions for your reference. Please feel free to loop in additional FMG staff as needed.

Many thanks,

Drew



From: "Endelman (he/him), Jonathan (CMS/CMCS)" (b)(5)
ADMINISTRATIVE GROUP

(b)(5)
Sent: 2/3/2023 7:46:41 PM +0000
To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>; "adams, lia
(CMS/CMCS)" <Lia.Adams@cms.hhs.gov>
CC: "Boston, Beverly (CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>; "Maccarroll,

Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Goldstein, Stuart
(CMS/CMCS)" <STUART.GOLDSTEIN@cms.hhs.gov>; "Fan, Kristin
(CMS/CMCS)" <Kristin.Fan@cms.hhs.gov>; "Silanskis, Jeremy (CMS/CMCS)"
<Jeremy.Silanskis@cms.hhs.gov>

Subject: RE: RE: Discussion of Possible Proposed Tax Rule
Attachments: Copy of Nevada M1 M2 for PowerPoint Revised.xlsx
Rory,

I just noticed that the Nevada spreadsheet had a number missing. M1 was blank. Here it is.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850



From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Friday, February 3, 2023 2:35 PM

To: adams, lia (CMS/CMCS) <Lia.Adams@cms.hhs.gov>

Cc: Boston, Beverly (CMS/CMCS) <Beverly.Boston@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>

Subject: FW: Discussion of Possible Proposed Tax Rule

Per our conversation

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Sent: Friday, February 3, 2023 11:12 AM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>

Cc: Silanskis, Jeremy (CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Rory,

While the Arizona NF tax with an effective date of October 1, 2021 did not pass the M1/M2
the Arizona NF tax with an effective date of October 1, 2022 does just barely pass the
M1/M2 test with a value of .9519. This is the case with many of the NF taxes that don't
pass the M1/M2. They just barely don’t pass and could pass if slightly modified. I could put
AZ back as the example in the PowerPoint if desired using the October 1, 2022 tax.

Best,



Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 3, 2023 10:10 AM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>

Cc: Silanskis, Jeremy (CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Dear Rory,

Please see attached for a PowerPoint presentation that answers your questions as well as
supporting spreadsheets. We have included additional details for how we calculated M1 and
M2 as requested. CA’'s MCO tax was on “member months” and the presentation had been
changed to “covered lives.” I am not sure if that is synonymous. We had to take out the AZ
example and replace it with Hawaii because AZ NF does not pass. It comes out to 0.93. We



had inadvertently switched M1 and M2 in the original calculation. I believe the Center
Director has a valid point that the M1 M2 could be disruptive to states with existing NF
taxes. North Carolina, California, Arizona, and Pennsylvania would all not pass the M1/M2
with value of 0.95. However, we are not currently proposing to apply the M1/M2 to these
taxes. Our options are as follows:

1. Apply M1/M2 only to MCO taxes

2. Apply M1/M2 only to Medicaid/non-Medicaid broken down taxes.

3. Give states the choice of M1/M2 or undue burden for Medicaid/non-Medicaid broken
down taxes.

I think we have discarded the option of applying the M1/M2 to all B1/B2 taxes. None of the
remaining options would involve us imposing the M1/M2 on any NF taxes. These
documents are also attached to the meeting on Monday.

Best,
Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Thursday, February 2, 2023 1:31 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>

Cc: Silanskis, Jeremy (CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber




(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Thank you Rory. We will take a look at the comments and edits and respond by tomorrow in
preparation for the meeting on Monday. We will also include the spreadsheets that are the
basis for the PowerPoint for reference and in case the Center Director wants to take a closer
look at them.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28
Baltimore, MD 21244-1850

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>
Sent: Thursday, February 2, 2023 1:27 PM
To: Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>




Cc: Silanskis, Jeremy (CMS/CMCS) <Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber
(CMS/CMCS) <Amber.MacCarroll@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>; Fan, Kristin (CMS/CMCS)
<Kristin.Fan@cms.hhs.gov>; Endelman (he/him), Jonathan (CMS/CMCS)
<Jonathan.Endelman@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Hi Charlie,

Thanks to Jonathan for pulling this together so quickly. Per our discussion, please see
attached some suggested edits and three comments requesting that we show a little bit
more of the M1/M2 calculation for each example (i.e., the “standard” tax, the “loophole” tax
and the “standard tax with breaks”). I think this could easily happen on the existing slide
for each example. As discussed, please also share the underlying Excel spreadsheets
supporting each example. I plan to share with Dan and provide the option for him to dive
in separately or for us to walk through them live. Let me know if you have any questions.

Thanks again,

Rory

From: Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>

Sent: Monday, January 30, 2023 12:53 PM

To: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>;
Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna (CMS/CMCS)
<Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>

Cc: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule




Thanks Jonathan. I added some comments about whether we should distinguish the notion
between “standard” and “bad”. What we consider standard is where the rates within an
individual provider do not vary — rather rates vary about the characteristic of the totality of
the provider.

From: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Sent: Friday, January 27, 2023 3:28 PM

To: Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna
(CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>;
Goldstein, Stuart (CMS/CMCS) <STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle
(CMS/CMCS) <larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>; Truffer, Christopher (CMS/OACT)
<Christopher.Truffer@cms.hhs.gov>; Sagandykov, Makhmud (CMS/OACT)
<Makhmud.Sagandykov@cms.hhs.gov>

Cc: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Dear all,

Please see attached for the PowerPoint presentation for Dan. As always, please edit to
improve if you see anything that can be made better. Please use the SharePoint link
provided below for any edits, comments, or changes. I am quite proud of how this turned
out. I hope that it is useful. We will use this as the basis for Tuesday’s discussion. The
PowerPoint shows how B1/B2 and M1/M2 would work in three instances:

1. “Standard” tax waivers that we have approved repeatedly that we have approved
repeatedly like Nevada’s NF tax. These taxes continue to pass the B1/B2 and the
M1/M2

2. "Bad” tax waivers that exploit the statistical loophole and pose an undue burden of
the Medicaid program. These taxes pass the B1/B2 and, by design, fail the M1/M2.

3. Taxes that give “breaks” to some low Medicaid utilization providers such as CCRCs
or small facilities, but balance those breaks out with breaks to other higher Medicaid
utilizing facilities. These facilities continue to pass the M1/M2 just as they
pass the B1/B2. This will allay OCD’s fear that states can never give breaks to
some low Medicaid utilization facilities for policy reasons and pass the M1/M2. This is
not the case.



An Illustration of the M1 M2 Test in Action with Concrete Examples

I look forward to discussing this on Tuesday

Best,

Jonathan

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, January 27, 2023 12:40 PM

To: Arnold, Charlie (CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Bonelli, Anna
(CMS/CMCS) <Anna.Bonelli@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS)
<Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>;
Goldstein, Stuart (CMS/CMCS) <STUART.GOLDSTEIN@cms.hhs.gov>; Mosley, Elle
(CMS/CMCS) <larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS)
<matthew.schoonover@cms.hhs.gov>

Cc: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>

Subject: RE: Discussion of Possible Proposed Tax Rule

Hello all,

I wanted to give an update. I met today with Kristin, Jeremy, and Rory to follow up on
Dan’s Feedback from 1/25/2023. Rory said that we should come up with a series of
examples to show Dan to illustrate how the M1/M2 works. I was thinking of three
examples:

1. An illustration of how a “standard” health care-related tax we have passes the
M1/M2 test. I was thinking the Nevada NF tax.

2. An illustration of how a “clearly bad” tax that exploits the statistical loophole fails the
M1/M2. I was thinking of the California MCO tax because Dan is very familiar with
that example.

3. An illustration of how states can still exclude or tax at a lower rate certain groups of
providers, such as CCRCs, and still manage to pass the M1/M2 like they currently
pass the B1/B2 by giving other taxes a “break.” I was thinking Michigan’s nursing
facility tax since it gives a “break” to CCRC and facilities with fewer than 40 beds,



which both have low Medicaid, but makes up for it by taking higher Medicaid
facilities a lower tax rate than all other facilities.

4. T am thinking that the best, i.e. most effective way to do this is a PowerPoint
presentation where we show:

e The structure of the tax for each of these taxes by taking a “snip” from the tax
waiver approval letters. I don't think Dan wants to see actual spreadsheets and, in
any case, it would be very difficult to “share” spreadsheets on Zoom anyway. You
would constantly need to start and stop sharing when you move from spreadsheet to
spreadsheet. We can say that if he wants to take a look at the spreadsheets, we can
email them to him.

e The M1/M2 for each of these taxes by taking a “snip” of the Excel spreadsheets.

¢ In the case of the Michigan NF tax, a “snip” of the Goldstein-Fan test that shows the
tax rates and Medicaid utilization for all taxpayer groups. It would show that this
passes the M1/M2 test despite giving a “break” to CCRCs and under 40 beds (low
Medicaid) by making up for it with a “break” for high Medicaid facilities.

We are thinking that it would be beneficial to have a smaller group discussion apart from
joint/cross cutting clearance with more time to explain. I think it would also be beneficial to
invite OACT again. We have a meeting to discuss this on Tuesday. I will have the
PowerPoint ready by then. Thanks.

Best,

Jonathan

----- Original Appointment-----

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, January 20, 2023 11:17 AM

To: Endelman (he/him), Jonathan (CMS/CMCS); Arnold, Charlie (CMS/CMCS); Bonelli, Anna
(CMS/CMCS); Clark, Jennifer (CMS/CMCS); Cuno, Richard (CMS/CMCS); Fan, Kristin
(CMS/CMCS); Goldstein, Stuart (CMS/CMCS); Mosley, Elle (CMS/CMCS)

Subject: Discussion of Possible Proposed Tax Rule

When: Tuesday, January 31, 2023 9:00 AM-9:30 AM (UTC-05:00) Eastern Time (US &
Canada).

Where:

https://cms.zoomgov.com/j (b)(5)

This is a meeting to discuss the possible proposed tax rule.

Best,



Jonathan

Join ZoomGov Meeting

https://cms.zoomgov.com/j

Meeting ID: (b)(5)

Password

One tap mobile
+16692545252 S (San Jose)
+16468287666 S (New York)

Dial by your location
+1 669 254 5252 US (San Jose)
+1 646 828 7666 US (New York)
833 568 8864 US Toll-free
Meeting ID: (b)(5)

Find your local number: https://cms.zoomgov.com/u/aeeNCLsgpo

Join by SIP
Password: (b)(5)

sip: Sip.zoomgov.com

This meeting may be recorded. The host is responsible for maintaining any official
recordings/transcripts of this meeting. If recorded, this meeting becomes an official record
and shall be retained by the host in their files for 3 years or if longer needed for agency
business. If a recording intends be fully transcribed or is being captured for the purpose of



From:

Sent:
To:

Subject:
Attachments:

Also, just in case people dond€™t have this document already, here is a document detailing the financial management review or FMR that we are
doing in Florida relating to LPPFs. It&€™s third on the list. A An FMR is a kind of audit that FMG does when we have questions about something
that is more in depth than the standard review as part of our regular oversight activities and reviewing the CMS-64. We did a similar FMR on
Floridad€™s SDP for the previous year as well that Laura Snyder, Lovie, Alex, and DMCP were heavily involved in throughout the process. I
imagine that state directed payments will be an increasingly common topic for FMRs in the future given the large and increasing dollar amount
that seems to be shifting into state directed payments. As you can see, conditionality of IGTs is one of the items we are reviewing. We write,
a€ceThis is to ensure the state is not making payment into the LPPFs / IGT a contingency for receiving SDPs back from the state.a€]

Best,

Jonathan

Jonathan Endelman, PhD

"Endelman (he/him), Jonathan (CMS/CMCS)" (b)(5)
ADMINISTRATIVE GROUP

(b)(5)

2/17/2023 12:09:54 Pivi +0000

"Staton, Sidney (CMS/CMCS)" <Sidney.Staton@cms.hhs.gov>; "Campbell-
OConnor, Aimee (CMS/CMCS)" <Aimee.Campbell-OConnor1@cms.hhs.gov>;
Sarah Whitehouse <Whitehouse-Sarah@norc.org>; "Snyder, Laura
(CMS/CMCS)" <Laura.Snyder1@cms.hhs.gov>; "Davis, Lovie (CMS/CMCS)"
<Lovie.Davis@cms.hhs.gov>; "Loizias, Alex (CMS/CMCS)"
<Alexandra.Loizias@cms.hhs.gov>; "Arnold, Charlie (CMS/CMCS)"
<Charlie.Arnold@cms.hhs.gov>; "Clark, Jennifer (CMS/CMCS)"
<Jennifer.Clark@cms.hhs.gov>; "Cuno, Richard (CMS/CMCS)"
<Richard.Cuno@cms.hhs.gov>; "Fan, Kristin (CMS/CMCS)"
<Kristin.Fan@cms.hhs.gov>; "Goldstein, Stuart (CMS/CMCS)"
<STUART.GOLDSTEIN@cms.hhs.gov>; "Heitt, Melissa (CMS/FCHCO)"
<Melissa.Heitt@cms.hhs.gov>; "Mosley, Elle (CMS/CMCS)"
<larrica.mosley@cms.hhs.gov>; "Schoonover, Matthew (CMS/CMCS)"
<matthew.schoonover@cms.hhs.gov>; "Holligan, Ricardo (CMS/CMCS)"
<Ricardo.Holligan@cms.hhs.gov>

RE: RE: FL Proposal D Amendment 2020-2021-just FYI

Attachments A and B 102722 (002).docx

Social Science Research Analyst

Centers for Medicare & Medicaid Services (CMS)

Center for Medicaid and CHIP Services (CMCS)

Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738



jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28
Baltimore, MD 21244-1850

From: Endelman (he/him), Jonathan (CMS/CMCS)

Sent: Friday, February 17, 2023 7:00 AM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>; Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-
OConnorl@cms.hhs.gov>; Sarah Whitehouse <Whitehouse-Sarah@norc.org>; Snyder, Laura (CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>;
Davis, Lovie (CMS/CMCS) <Lovie.Davis@cms.hhs.gov>; Loizias, Alex (CMS/CMCS) <Alexandra.Loizias@cms.hhs.gov>; Arnold, Charlie
(CMS/CMCS) <Charlie.Arnold@cms.hhs.gov>; Clark, Jennifer (CMS/CMCS) <Jennifer.Clark@cms.hhs.gov>; Cuno, Richard (CMS/CMCS)
<Richard.Cuno@cms.hhs.gov>; Fan, Kristin (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>; Goldstein, Stuart (CMS/CMCS)
<STUART.GOLDSTEIN@cms.hhs.gov>; Heitt, Melissa (CMS/FCHCO) <Melissa.Heitt@cms.hhs.gov>; Mosley, Elle (CMS/CMCS)
<larrica.mosley@cms.hhs.gov>; Schoonover, Matthew (CMS/CMCS) <matthew.schoonover@cms.hhs.gov>

Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Thank you Aimee for the article and for your concerns. I believe that the new managed care rule that is currently in development will help to
address some of the oversight deficiencies that you have identified regarding the lack of a UPL-type mechanism on the managed care side to
serve as an upper ceiling on payment amounts. I believe that ACR or average commercial rate is one of the tools that we have used in the past
to serve in this capacity. Regarding your point about actuarial soundness, I agree. Ita€™s something that Anna and I have discussed in the past
and others have also brought up. Regarding the article from AHCA the &€ceFlorida Medicaid Health Care Alerta€ from July 22, 2021, I think that
is helpful. The entity mentioned in the article a€oeAdelanto Healthcare Venturesa€d is a health care consultant based out of Austin that was also
involved in setting up the Texas LPPF. In most instances of what we would think of as a€cetaxesa€l in everyday life, no one wants to be taxed.
In the world of healthcare-related taxes, everyone wants to be taxed because they anticipate receiving more than their tax cost back in increased
Medicaid payments. Regarding the conditional nature of the IGT, a€celf your hospital is not sure whether you are included and would like to be
included in the Agencya€™'s projections for the hospital directed payment programa€ld I seem to remember something that this may be
problematic, but I would defer to Andrew for that as being the SME on IGTs. These are important issues. The oversight system was built on
Medicaid FFS payments. Now that 80% or more of payments have shifted to be on managed care and especially with the growing importance of
state directed payments, oversight becomes more difficult because state directed payments are relatively new and dona€™t have all of the
oversight mechanisms in place as exist on the FFS side of the house. We are working on building them now and we hope that they will be
operational moving forward. I definitely think the larger issues you point out are worth discussing either on the next NORC FMR call or else on a
separate call. I look forward to talking with you.

Best,

Jonathan

Jonathan Endelman, PhD

Social Science Research Analyst



Centers for Medicare & Medicaid Services (CMS)
Center for Medicaid and CHIP Services (CMCS)
Financial Management Group (FMG)

Division of Financial Policy (DFP)

410.786.4738

jonathan.endelman@cms.hhs.gov

7500 Security Blvd.
Mail Stop, S3-14-28

Baltimore, MD 21244-1850

From: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>

Sent: Thursday, February 16, 2023 3:44 PM

To: Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl@cms.hhs.gov>
Cc: Endelman (he/him), Jonathan (CMS/CMCS) <Jonathan.Endelman@cms.hhs.gov>
Subject: RE: FL Proposal D Amendment 2020-2021-just FYI

Hi Aimee a€" Thank you for sharing. I do not participate in the SDP pre-prints review. I&€™m also cc Jonathan in case he has not seen this.

Sid

From: Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl@cms.hhs.gov>
Sent: Thursday, February 16, 2023 2:58 PM

To: Staton, Sidney (CMS/CMCS) <Sidney.Staton@cms.hhs.gov>

Subject: FW: FL Proposal D Amendment 2020-2021-just FYI

Hey Sid!

Just sharing as FYI. Not sure whether you participate in review of SDP pre-prints.

Aimee



From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:55 PM

To: Delvecchio, Lynn (CMS/CMCS) <Lynn.DelVecchio@cms.hhs.gov>
Subject: FW: FL Proposal D Amendment 2020-2021

Just FYI.

From: Campbell-OConnor, Aimee (CMS/CMCS)

Sent: Thursday, February 16, 2023 2:52 PM

To: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: RE: FL Proposal D Amendment 2020-2021

Hi Alex!

I reviewed the SDP pre-print. I guess I dona€™t understand how submission of a pre-print amendment for 2020-2021, 2 years after the fact is
actually tied to helping with access or utilization at this point? The support provided for this SDP in the pre-print is minimal at best. I dona€™t
have any actual comments because there doesna€™t seem to be much justification in terms of an improvement in care for beneficiaries for these
payments.

What is the purpose of this amendment? The purpose seems to be to provide extra funds to the hospitals using the SDP as a vehicle. If the
rates were determined to be actuarily sound, then access should have been considered as part of that. If the rates are not sufficient at this
point, where is the data to show that and why wouldna€™t they just address any concerns with the plans? And/or, raise rates with a rate
amendment?

See- http://www.icontact-
archive.com/archive?c=227375&f=11179&s=13873&m=852437&t=850d8a08f66cb5c2e1e49656573dbe0caeb447b39b9d192096e732cbe37425f5

This arrangement where the State indicates to the hospitals that we are offering you an opportunity to get higher payments if you help contribute
the State match, sounds potentially problematic. There is an article from FL Taxwatch on the SDP program that provides some insight.
(attached)

I know that on the FFS side of the house we have UPLs, scrutiny of taxation and CPE arrangements to make sure that funds are not
a€cerecycled.a€ Here is an article from George Mason university on State financing strategies in Medicaid that mentions IGTs as a problematic
strategy. https://www.mercatus.org/research/research-papers/medicaid-provider-taxes-gimmick-exposes-flaws-medicaids-financing




Florida may be allowed to use IGTs as State match under current regulations but I do wonder about how well their strategy aligns with the
safeguards CMS has put in place on the FFS side.

I hope this is helpful. I know that Sid and FMG are looking at the Provider Participation Fund for this coming year and that CMS sent a
Companion letter with one of the approvals last year. This may be an area where further guidance would be beneficial.

Aimee

Aimee.Campbell-OConnor1@cms.hhs.gov

(207) 441-2788
West Branch
Division of Managed Care Operations (DMCO)

Centers for Medicare & Medicaid Services (CMS)

From: CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>

Sent: Friday, February 10, 2023 1:11 PM

To: CMS OACT Medicaid Managed Care <OACTMedicaidManagedCare@cms.hhs.gov>; CMS SDP_QUALITY <SDP_ QUALITY@cms.hhs.gov>;
Campbell-OConnor, Aimee (CMS/CMCS) <Aimee.Campbell-OConnorl@cms.hhs.gov>

Cc: CMS DMCP Medicaid Managed Care Rates <DMCPrates@cms.hhs.gov>; CMS State Directed Payment <StateDirectedPayment@cms.hhs.gov>
Subject: FL Proposal D Amendment 2020-2021

Good Afternoon FRT,

Florida submitted a preprint amendment for formal CMS approval pursuant to 42 CFR 438.6(c). The files are available at the following link

(b)(5)

Please note the following:

Re  This is an amendment submission for this payment arrangement.

Re  The previously approved preprint is available here:
(b)(5)



Re  This proposal is eligible for an annual approval.

Re  The 90™ day for this review is May 11, 2023

FRT feedback for the state is due by COB, March 3, 2023. If DMCP does not receive a response by this deadline, we will assume that the FRT
member has no questions for the state for addition to the question set and concurs on approval of the preprint. Please reach out with any

questions and thanks for your review.

Thank you,

Lovie



From: "Sebree, Fredrick (CMS/CMCS)" <Fredrick.Sebree@cms.hhs.gov>

Sent: 4/3/2023 12:36:40 PM +0000

To: "Endelman (he/him), Jonathan (CMS/CMCS)"
<Jonathan.Endelman@cms.hhs.gov>

Subject: FW: FW: SPA MO 22-0025 NF rebase

Attachments: B1B2 - Actual SFY 2022 & Projections SFY 2023.xIsx; State Response to

CMS email dated 3-29-23.docx; MPP Addendum A.pdf

Good morning Jonathan,

Responses from the state regarding the NFRA is attached. Looks like they are referencing the MPP for the
distribution.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree(@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, March 31, 2023 12:13 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Cc: Crump, Marissa <Marissa.Crump@dss.mo.gov>; Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Percy,
Nate <Nate.Percy@dss.mo.gov>

Subject: Fwd: SPA MO 22-0025 NF rebase

Fred,

Please find the responses and attachments related to the questions below.



Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Wednesday, March 29, 2023 7:45 AM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Crump, Marissa
<Marissa.Crump@dss.mo.gov>

Cc: Brite, Tony <Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

MO 22-0025 has been presented to leadership and the SPA is good to go but our tax team wanted to
touch base on the NFRA. Below are a few questions/confirmations:

1. To confirm, the Nursing Facility Reimbursement Allowance (NFRA) does not have any
redistributions. Is that correct?

2. Is the NFRA broad-based and uniform? Are any providers excluded? Are any providers taxed at
different rates?

3. Using the most recent data available, how much does the state anticipate raising from the
NFRA?

4. For the purposes of the 6% test, what percentage of net patient revenue for the permissible
class is raised by all taxes on the services of nursing facilities, including the NFRA?

Thanks again

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701



RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebecca L <Rebecca.lL.Rucker@dss.mo.gov>

Sent: Tuesday, March 21, 2023 12:24 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Crump, Marissa
<Marissa.Crump@dss.mo.gov>

Cc: Brite, Tony <Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

The approval package looks good.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

a€ceTogether we will build a best in class Medicaid program that addresses the needs of
Missouria€™s most vulnerable in a way that is financially sustainable.a€]

This communication is being transmitted by the Department of Social Services (DSS) and is
confidential, privileged, and intended only for the use of the recipient named above. If you are not
the intended recipient, unauthorized disclosure, copying, distribution or use of the contents is strictly
prohibited. If you have received this in error, please notify the sender and destroy the material
received.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Tuesday, March 21, 2023 9:44 AM

To: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase




Thanks again for the responses, attached is the unsigned approval package. I updated the 179 to
reflect the new title page in block 7 since it is not getting superseded but needing to get included in
the new pages. I also updated the acting director, thanks for catching that. If you can send
concurrence I will move forward with the approval recommendation.

V/R

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Sent: Monday, March 20, 2023 2:11 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Please see attached in response to your email below. Let us know if there is anything else you need
from us.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump(@dss.mo.gov




(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law
and/or DSS policy. If you are not the intended recipient, or the employee or agency responsible for
delivering this information to its recipient, do not copy, circulate, forward of otherwise disclose this
document. If you have received this message in error, please notify the sender immediately by return
email.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Thursday, March 16, 2023 11:10 AM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Good morning,

Below are the last round of questions, I believe, I have. I attached the unsigned draft of the approval
package as well as the SFQs. Please review the unsigned draft of the approval package to make sure
we are capturing the new pages correctly, since the SPA is so big, so we can avoid any
miscommunication or technical corrections after the approval. If we have updates to the pages or 179
we can just make the updates to this document, if that is alright.

Language

-The title page, prior to page 66, is not referenced in block 7 of the 179 and does not have any page
number so it may get omitted on our side when cataloging in the system. Can we add &€cetitled€]
page to block 7 or assign a page number (65a) to make sure it gets included in CMS&€™ version of
the state plan (also in the correct location after 65)?

-Page 1 appears to be the beginning of the of the current (soon to be obsolete) NF methodology. It
seems that the state intends to keep the old methodology and sunset it for 6/30/2022. So the
beginning pages of the 4.19-D will be sunset after this SPA is approved (I am pretty sure is not the
case but may be better to refernce)?. Please confirm my understanding and let me know if it would be
more comprehensive to reference the new methodology and that it starts on page 66.

SFQs

-The non-federal share of the funding referenced in the SFQs for NF services includes appropriations,
IGT, and CPE. I did not see taxes (NFRA) referenced in the SFQs but I see it is still in the plan
language. Is the NFRA still a provider assessment for NF services? Does 13 CSR 70-10.110 still apply



($12.93 to all NFs on a per patient basis)? If so can we get the NFRA added to the SFQs for this SPA
and future SPAs where the NFRA is in effect?

-The SFQs references Swope Ridge Geriatric Center as the only provider that utilizes a CPE. It seems
that there is a reconciliation process so I dond€™t see any issues with the mechanics. My question is
the frequency of the CPE. I see that the 2021 NF UPL captured the provider and it looks like we will
see the provider in the 2023 NF UPL (given the language in the SFQs). Why was the provider omitted
from the 2022 NF UPL? From the language it seems 2021 CPE was paid in 2022 for 2021 but it was in
the 2021 UPL. Why is that not the case for the 2022 CPE? It looks like there hasnd€™t been any
changes to the language since MO 18-0015 starting on page 60 BB1, please confirm.

Thanks again and feel free to send any questions you have.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215
Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Sebree, Fredrick (CMS/CMCS)

Sent: Wednesday, March 15, 2023 2:34 PM

To: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

I knew I seen them somewhere, thanks.

Fredrick J. Sebree
Accountant

Division of Reimbursement Review



Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Sent: Wednesday, March 15, 2023 2:32 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Brite, Tony
<Tony.Brite@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Fredrick,

The standard funding questions are included in the cover letter. Ia€™ve attached a copy of the letter
for your convenience.

Thank you,

Rebecca L. Rucker, CPA

Assistant Deputy Director, IRU

Department of Social Services, MO HealthNet Division
(573) 751-3737

Rebecca.L.Rucker@dss.mo.gov

d€aeTogether we will build a best in class Medicaid program that addresses the needs of
Missouria€™s most vulnerable in a way that is financially sustainable.a€]

This communication is being transmitted by the Department of Social Services (DSS) and is
confidential, privileged, and intended only for the use of the recipient named above. If you are not
the intended recipient, unauthorized disclosure, copying, distribution or use of the contents is strictly



prohibited. If you have received this in error, please notify the sender and destroy the material
received.

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Wednesday, March 15, 2023 2:02 PM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good afternoon Tony,

Can you forward the standard funding questions for NF services? I am not seeing it in my folder. My
apologies if it was sent and I am missing it.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Monday, March 6, 2023 2:34 PM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.lL.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Fred,

The stakeholders concerns regarding the payment methodology have been remedied. Hope that helps
with the review.



Thanks,

Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Monday, March 6, 2023 10:42 AM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.lL.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Good morning Tony,

I had a chance to go through both the informal inquiry and the formal RAI last week and I think are
looking good. It&€™s a big SPA so I plan to comb through the pages another time and finish the
review of the UPL soon but I dond€™t anticipate any issues. Thanks for sending the NF
reimbursement FAQs with the stakeholders comments and questions during the process. The only
question I can think of at this point is if all the stakeholder concerns remedied. If you could confirm
that I will keep you in the loop as the review progresses. I am hoping to wrap it up by next week if
that works.

Thanks for checking in.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>
Sent: Monday, March 6, 2023 10:07 AM




To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.lL.Rucker@dss.mo.gov>
Subject: RE: SPA MO 22-0025 NF rebase

Hello Fred,

I am checking in on the status of the NF rate review. Can you provide any information in terms of
timeline? Or whether we should expect any additional questions?

Thanks for your help!

Tony

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>

Sent: Thursday, February 23, 2023 10:53 AM

To: Crump, Marissa <Marissa.Crump@dss.mo.gov>; Walker, Michala (CMS/CMCS)
<Michala.Walker@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>;
Bromwell, Robert (CMS/CMCS) <Robert.Bromwell@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Thanks again Marissa, Ill keep you in the loop as I review.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov




From: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Sent: Thursday, February 23, 2023 10:47 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>; Walker, Michala (CMS/CMCS)
<Michala.Walker@cms.hhs.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>; Brite, Tony <Tony.Brite@dss.mo.gov>;
Bromwell, Robert (CMS/CMCS) <Robert.Bromwell@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Attached is our response to this IRAIL.

Thank you,

Marissa Crump
Executive Assistant
Missouri Department of Social Services/MO HealthNet Division

Marissa.Crump(@dss.mo.gov

(573)751-6884

Confidentiality Notice: This electronic communication is from the Missouri Department of Social
Services, MO HealthNet Division, and is only intended for its addressee. This communication may
contain information that is privileged, confidential or otherwise protected from disclosure by law
and/or DSS policy. If you are not the intended recipient, or the employee or agency responsible for
delivering this information to its recipient, do not copy, circulate, forward of otherwise disclose this
document. If you have received this message in error, please notify the sender immediately by return
email.

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Monday, October 31, 2022 10:10 AM

To: Crump, Marissa <Marissa.Crump@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.lL.Rucker@dss.mo.gov>
Subject: Fwd: SPA MO 22-0025 NF rebase

FYI

Sent from my iPad

Begin forwarded message:



From: "Sebree, Fredrick (CMS/CMCS)" <Fredrick.Sebree@cms.hhs.gov>
Date: October 31, 2022 at 10:04:50 AM CDT

To: "Brite, Tony" <Tony.Brite@dss.mo.gov>

Cc: "Rucker, Rebecca L" <Rebecca.L.Rucker@dss.mo.gov>, "Read, Deborah
(CMS/CMCS)" <Deborah.Read@cms.hhs.gov>

Subject: RE: SPA MO 22-0025 NF rebase

»é

Good morning Tony,

Sorry again for the delay. Below are a few informal questions I have for MO 22-0025, NF
rebase:

1. Attached are the proposed pages for 66-120 that contains the new language.
These pages annotate &€cedrafta€] on each of the pages with the exception of the
title page. Is there a final a€cecleana€d version? Does the state want to keep the
first title page or is it part of the draft version?

2. Please provide a calculation of the budget impact annotated on the CMS 179 block
6.

3. Does the state have any supporting info/documentation/explanation behind how
the rate methodology was developed to help support the economy and efficiency of
the rates? The UPL helps support the economy and efficiency, just wanted to know
if it was establish during the development of the methodology in some way. Were
stakeholders involved in the rate development process? If so, how? Was the
methodology modeled after another state?

4. Please provide any stakeholder comments/concerns, if any, during the public notice
period.

5. Did the state model the value based language and incentives from CMS guidance?
If not, how was the methodology developed?

Our quality team at CMS will be reviewing the incentive language as well as myself. We
will get back to you on any specifics in the language as soon as we can.

Thanks again

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services

600 East Monroe Street, Room 215



Springfield, Illinois 62701

RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, October 28, 2022 9:22 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: RE: SPA MO 22-0025 NF rebase

Thanks Fred, we just wanted to make sure we hadna€™t missed it. Have a good
weekend!

From: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Sent: Friday, October 28, 2022 9:16 AM

To: Brite, Tony <Tony.Brite@dss.mo.gov>

Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: Re: SPA MO 22-0025 NF rebase

Hello Tony,

You are correct and I was hoping to send them this week. I'll make sure to get them out
to you first thing next week. Hope that is alright.

Thanks for checking in.

Fredrick J. Sebree

Accountant

Division of Reimbursement Review

Centers for Medicare and Medicaid Services
600 East Monroe Street, Room 215

Springfield, Illinois 62701



RightFax: 443-380-5221

Email: Fredrick.sebree@cms.hhs.gov

From: Brite, Tony <Tony.Brite@dss.mo.gov>

Sent: Friday, October 28, 2022, 9:01 AM

To: Sebree, Fredrick (CMS/CMCS) <Fredrick.Sebree@cms.hhs.gov>
Cc: Rucker, Rebecca L <Rebecca.L.Rucker@dss.mo.gov>

Subject: SPA MO 22-0025 NF rebase

Hi Fred,

You had mentioned on the 15 day call a few weeks ago that you anticipated providing us
with initial questions that week on 22-0025 for Nursing Facilities. Do you know if those
were sent? I have not seen them come through yet.

Thanks,

Tony



330 Independence Ave. S.W., Washington, D.C. 20201
(202) 205-8778 | Jeremy.Vogel@hhs.gov

Notice: The contents of this message and any attachments may be privileged and
confidential. Please do not disseminate without the approval of the Office of the General
Counsel. If you are not an intended recipient, or have received this message in error,
please delete it without reading it and please do not print, copy, forward, disseminate, or
otherwise use the information. Also, please notify the sender that you have received this
communication in error. Your receipt of this message is not intended to waive any
applicable privilege.



From:

Sent:
To:
CC:

Subject:

Attachments:

Hi Dan,

"Howe, Rory (CMS/CMCS)" (b)(5)

4/26/2023 9:17:34 PM +0000

Daniel Tsai (CMS/OA) (daniel.tsai@cms.hhs.gov)

"Costello, Anne Marie (CMS/CMCS)" <AnneMarie.Costello@cms.hhs.gov>;
"Vitolo, Sara (CMS/CMCS)" <Sara.Vitolo@cms.hhs.gov>; Perrie Briskin
(CMS/OA) (perrie.briskin@cms.hhs.gov); "Hebert, Krista (CMS/CMCS)"
<krista.hebert@cms.hhs.gov>; "Kochanski, Joseph (CMS/CMCS)"
<Joseph.Kochanski@cms.hhs.gov>

MO/TX Tax Timeline

Key MO-TX-Tax Timeline, 4-26-23.docx; Attachment A - 2008 Final Tax Rule -
Summary of Relevant Discussion.docx; Attachment B - Provider Reimbursement
Review Board Decision 2009 D-42.pdf; Attachment C - Decision of the
Administrator Review of PRRB Decision Number 2009-D42.pdf; Attachment D -
LPPF Questions and Answers 10.16.docx; Attachment E - Greenberg_Texas
Financing Letter12 20 18.pdf; Attachment F - LPPF Hold Harmless Evidence.pdf;
Attachment G - HHSC Responses to CMS Questions 08202019.docx;
Attachment H - Missouri FRA Tax Hold Harmless - OGC Note to FMG (002).pdf;
Attachment | - CMS Letter MO Medicaid Managed Care 07 28 2020 final -
Signed.pdf

As discussed this afternoon, please see attached the requested timeline and
attachments. We focused on pre-2021 activity. Please let us know if you have questions or

need anything else.

Rory



From: "Howe, Rory (CMS/CMCS)" (b)(5)

(b)(5)

Sent: 1/3/2023 8:56:41 PM +0000

To: "Boston, Beverly (CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>; "adams, lia
(CMS/CMCS)" <Lia.Adams@cms.hhs.gov>

CC: "Arnold, Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Maccarroll,
Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>

Subject: FW: FW: FOR CLEARANCE: Internal Q&As for CIB Health Care Related Taxes
and Hold Harmless Arrangements

Attachments: Healthcare Related Taxes CIB-Final (CMSDOGCmarkup) FMG.docx

Hi, Beverly and Lia. Would you mind making should make sure the attached track changes
based on a few suggestions from Tim make it into the final version? Please let me know if
you have any questions.

Thanks,

Rory

From: Howe, Rory (CMS/CMCS)

Sent: Tuesday, January 3, 2023 3:49 PM

To: Engelhardt, Tim (CMS/FCHCO) <Tim.Engelhardt@cms.hhs.gov>

Subject: RE: FOR CLEARANCE: Internal Q&As for CIB Health Care Related Taxes and Hold
Harmless Arrangements

Hi Tim,

Happy New Year. I appreciate you taking the time to review and to comment. Thanks for
catching the typo and for highlighting where we could be more precise to avoid
misinterpretations. We'll update the draft CIB to address the comments/edit. Thanks
again.

Rory

From: Engelhardt, Tim (CMS/FCHCO) <Tim.Engelhardt@cms.hhs.gov>

Sent: Tuesday, January 3, 2023 3:16 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Subject: FW: FOR CLEARANCE: Internal Q&As for CIB Health Care Related Taxes and Hold
Harmless Arrangements




Rory -

I understand the CIB was FYI-only, but I feel compelled to share with you a few things in
the attached. I was only reading it to try to learn the policy, but there is a place in the CIB
where a reader could easily take away the wrong message. And a typo.

Tim Engelhardt (he/him)
Medicare-Medicaid Coordination Office
Centers for Medicare & Medicaid Services

202.690.6277

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly disclosed and may be
privileged and confidential. It is for internal government use only and must not be disseminated, distributed, or copied to persons not authorized to
receive the information. Unauthorized disclosure may result in prosecution to the full extent of the law.

From: CMS CLEARANCES <CLEARANCES@cms.hhs.gov>

Sent: Tuesday, January 3, 2023 1:35 PM

To: Worstell, Megan (CMS/OFM) <Megan.Worstell@cms.hhs.gov>; Czajkowski, John
(CMS/OFM) <John.Czajkowski@cms.hhs.gov>; Plater, Morris (CMS/OFM)
<Morris.Plater@cms.hhs.gov>; Stokes-Murray (He/Him), Heinz (CMS/OFM)
<KHeinz.Stokes-Murray@cms.hhs.gov>; Tierney, Janet (CMS/OFM)
<Janet.Tierney@cms.hhs.gov>; Kelsey, Ashley (CMS/OFM)
<Ashley.Kelsey@cms.hhs.gov>; Carmichael, Wanda (CMS/OFM)
<Wanda.Carmichael@cms.hhs.gov>; Benns, Antoinette (CMS/OFM)
<Antoinette.Benns@cms.hhs.gov>; Richter (she/her), Liz (CMS/CM)
<elizabeth.richter@cms.hhs.gov>; Rice, Cheri (CMS/CM) <Cheri.Rice@cms.hhs.gov>;
Ahern, Robert (CMS/CM) <Robert.Ahern@cms.hhs.gov>; Mays, Beth (CMS/CM)
<Beth.Mays@cms.hhs.gov>; Blackford (she/her), Carol (CMS/CM)
<Carol.Blackford@cms.hhs.gov>; Pequigney, Susan (CMS/CM)
<Susan.Pequigney@cms.hhs.gov>; Farran, Patti (CMS/CM) <Patti.Farran@cms.hhs.gov>;
Beder, Victoria (CMS/CM) <Victoria.Beder@cms.hhs.gov>; Feaster, Simone (CMS/CM)
<simone.feaster@cms.hhs.gov>; Uebersax, Julie (CMS/CM)
<Julie.Uebersax@cms.hhs.gov>; Held, William (CMS/CM) <William.Held@cms.hhs.gov>;
OToole, Meghan (CMS/OA) <Meghan.OToolel@cms.hhs.gov>; Labonte, Christiane
(CMS/CM) <Christiane.Labonte@cms.hhs.gov>; Martin, Kristi (CMS/CM)
<Kristina.Martin@cms.hhs.gov>; Turco, Molly (CMS/CM) <Molly.Turco@cms.hhs.gov>;
Jacobs, Douglas (CMS/CM) <Douglas.Jacobs@cms.hhs.gov>; Hunter, Leah (CMS/CM)
<Leah.Hunter@cms.hhs.gov>; CMS CPI Clearance Box

<CPI Clearance Box@cms.hhs.gov>; Hart, Bradley (CMS/CPI); Lindstrom, Jennifer
(CMS/CPI) <Jennifer.Lindstrom@cms.hhs.gov>; Mills, George (CMS/CPI)
<george.mills@cms.hhs.gov>; Brentzel, Ingrid (CMS/CPI)
<Ingrid.Brentzel@cms.hhs.gov>; Graham, John (CMS/CPI) <John.Graham@cms.hhs.gov>;
Wilson-Coe, Tomiko (CMS/CPI) <Tomiko.Wilson-Coe@cms.hhs.gov>; Allen, Nakia




(CMS/CPI) <nakia.allen-mcghee@cms.hhs.gov>; Ahmad, Namirah (CMS/CPI)
<Namirah.Ahmad@cms.hhs.gov>; Barkai, Melissa (CMS/CPI)
<Melissa.Barkai@cms.hhs.gov>; Coates, Nikita (CMS/CPI) <Nikita.Coates@cms.hhs.gov>;
Mitchell, Dashe (CMS/CPI) <Dashe.Mitchell@cms.hhs.gov>; Tott, Karen (CMS/CPI)
<Karen.Tott@cms.hhs.gov>; Stevenson, Bryant (CMS/CPI)
<bryant.stevenson@cms.hhs.gov>; Oelschlaeger, Allison (CMS/OEDA)
<Allison.Oelschlaeger@cms.hhs.gov>; Shatto, Andrew (CMS/OEDA)
<Andrew.Shatto@cms.hhs.gov>; Hitchcock, Katherine (CMS/OEDA)
<Katherine.Hitchcock@cms.hhs.gov>; Harper, Bernice (CMS/OEDA)
<Bernice.Harper@cms.hhs.gov>; CMS Front Office - CCIIO Clearances <FrontOffice-
CCIIOClearances@cms.hhs.gov>; Wu (he/him), Jeff (CMS/CCIIO)

<Jeff. Wu@cms.hhs.gov>; Wilson, Lisa (CMS/CCIIO) <lisa.wilson@cms.hhs.gov>; Oconnor,
Nancy (CMS/OPOLE) <Nancy.OConnor@cms.hhs.gov>; Rosta (she/her), Sara (CMS/CCIIO)
<Sara.Rosta@cms.hhs.gov>; Arapi, Leslie (CMS/OPOLE) <Leslie.Arapi@cms.hhs.gov>;
Frimpong, Janny (CMS/CCIIO) <Janny.Frimpong@cms.hhs.gov>; Brooks, Kiahana
(CMS/CCIIO) <Kiahana.Brooks@cms.hhs.gov>; Cantwell, Kathleen (CMS/OSORA)
<Kathleen.Cantwell@cms.hhs.gov>; Garcia, Vanessa (CMS/OSORA)
<Vanessa.Garcia@cms.hhs.gov>; Jackson, Marilyn (CMS/OSORA)
<Marilyn.Jackson@cms.hhs.gov>; Barnett Sherrill (She/Her), Alexis (CMS/OSORA)
<Alexis.Sherrill@cms.hhs.gov>; Taylor, Isabel (CMS/OSORA)
<Isabel.Taylor@cms.hhs.gov>; Palmer, Erin (CMS/OSORA) <erin.palmer@cms.hhs.gov>;
Unruh, Patti (CMS/OSORA) <Patti.Unruh@cms.hhs.gov>; Khan, Farooq (CMS/OSORA)
<Faroog.Khan@cms.hhs.gov>; Lafferty, Tiffany (CMS/OSORA)
<Tiffany.Lafferty@cms.hhs.gov>; Parham, William (CMS/OSORA)
<WILLIAM.PARHAM@cms.hhs.gov>; Jones, Martique (CMS/OSORA)
<Martique.Jones@cms.hhs.gov>; Phan, Thomas (CMS/OSORA)
<Thomas.Phan@cms.hhs.gov>; Edmondson-Parrott, Michele (CMS/OSORA)
<michele.edmondsonparrott@cms.hhs.gov>; Miller, Ruth-Sam (CMS/OSORA)
<Ruth.Miller@cms.hhs.gov>; Lilley, Edward (CMS/OSORA) <Edward.Lilley@cms.hhs.gov>;
McLemore, Monica (CMS/OSORA) <Monica.McLemore@cms.hhs.gov>; Witherspoon, Tia
(CMS/OSORA) <Tia.Witherspoon@cms.hhs.gov>; CMS OIT Correspondence
<OITCorrespondence@cms.hhs.gov>; Howden, Catherine (CMS/0C)
<Catherine.Howden@cms.hhs.gov>; Tross, Jason (CMS/0OC) <Jason.Tross@cms.hhs.gov>;
Wagner, Rachel (CMS/0C) <Rachel.Wagner@cms.hhs.gov>; Fortin-Garcia, Carolina
(CMS/0OC) <Carolina.Fortin-Garcia@cms.hhs.gov>; Boykin, Jibril (CMS/OC)
<Jibril.Boykin@cms.hhs.gov>; Dinges, Enrico (CMS/OC) <Eric.Dinges@cms.hhs.gov>; Joy-
Bush, Keya (CMS/0OC) <keya.joy-bush@cms.hhs.gov>; Martin, Patrice (CMS/0C)
<Patrice.Martin@cms.hhs.gov>; Mengel, Jonathan (CMS/0C)
<Jonathan.Mengel@cms.hhs.gov>; Myers, Gregory (CMS/0C)
<Gregory.Myers@cms.hhs.gov>; Smith, Aaron (CMS/OC) <Aaron.Smith@cms.hhs.gov>;
Sokol, Lisa (CMS/0OC) <Lisa.Sokol@cms.hhs.gov>; Thorn, Raymond (CMS/0OC)
<Raymond.Thorn@cms.hhs.gov>; Washington, April (CMS/0C)
<April.Washington@cms.hhs.gov>; Trucil, Daniel (CMS/OC) <Daniel.Trucil@cms.hhs.gov>;
Ryan, Lorraine (CMS/0C) <lorraine.ryan@cms.hhs.gov>; Schinderle, Elizabeth (CMS/OC)
<elizabeth.schinderle@cms.hhs.gov>; Mahoney, Christine (CMS/0C)
<Christine.Mahoney@cms.hhs.gov>; Brager, Mark (CMS/OC)
<Mark.Brager@cms.hhs.gov>; Clemens, Kristen (CMS/0C)
<Kristen.Clemens@cms.hhs.gov>; Reeves, Alison (CMS/0C)
<Alison.Reeves@cms.hhs.gov>; Walker, Chantel (CMS/0C)
<Chantel.Walker@cms.hhs.gov>; Chambers, Gwendolyn (CMS/0C)
<Gwendolyn.Chambers@cms.hhs.gov>; Gross, Jessica (CMS/0C)
<Jessica.Gross@cms.hhs.gov>; Alexander, Bruce (CMS/0C)
<Bruce.Alexander@cms.hhs.gov>; Wallace, Mary (CMS/0C)




<Mary.Wallace@cms.hhs.gov>; Aldana, Karen (CMS/0OC) <Karen.Aldana@cms.hhs.gov>;
Bradley, Tasha (CMS/OC) <Tasha.Bradleyl@cms.hhs.gov>; Toomey, Mary (CMS/0OC)
<Mimi.Toomey@cms.hhs.gov>; Perkins, Valerie (CMS/0C)
<Valerie.Perkins@cms.hhs.gov>; Williams, Tamika (CMS/0CQC)
<Tamika.Williams@cms.hhs.gov>; Patrick, Michele (CMS/0C)
<Michele.Patrick@cms.hhs.gov>; Mazzone, Maria (CMS/0C)
<Maria.Mazzone@cms.hhs.gov>; Pressley, Erin (CMS/OC) <Erin.Pressley@cms.hhs.gov>;
Miner, Amy (CMS/OC) <Amy.Miner@cms.hhs.gov>; Harmatuk, Frances (CMS/0C)
<Frances.Harmatuk@cms.hhs.gov>; Reilly, Megan (CMS/OC)
<Megan.Reilly@cms.hhs.gov>; Gordon, Erin (CMS/OC) <Erin.Gordon@cms.hhs.gov>;
Franklin, Julie (CMS/OC) <Julie.Franklin@cms.hhs.gov>; Winer, Rachel (CMS/0C)
<Rachel.Winer@cms.hhs.gov>; Dinicolo, Kelly (CMS/OC) <Kelly.Dinicolo@cms.hhs.gov>;
Shaham, Lauren (CMS/OC) <Lauren.Shahaml@cms.hhs.gov>; Walen, Alyssa (CMS/OC)
<Alyssa.Walen@cms.hhs.gov>; Jenkins, Courtney (CMS/0C)
<Courtney.Jenkins@cms.hhs.gov>; Broccolino, Michele (CMS/0C)
<Michele.Broccolino@cms.hhs.gov>; Booth, Jon (CMS/OC) <Jon.Booth@cms.hhs.gov>;
Hennessy, Amy (CMS/0OC) <Amy.Hennessy@cms.hhs.gov>; Costello, Stefanie (CMS/0OC)
<Stefanie.Costello@cms.hhs.gov>; Mclver, LaShawn (CMS/OMH)
<LaShawn.Mclver@cms.hhs.gov>; Finch, Wanda (CMS/OMH)
<Wanda.Finch@cms.hhs.gov>; Gentry, Pamela (CMS/OMH)
<Pamela.Gentry@cms.hhs.gov>; Peddicord-Austin, Ashley (CMS/OMH) <Ashley.Peddicord-
Austin@cms.hhs.gov>; Young, Brian (CMS/OMH) <Brian.Young@cms.hhs.gov>; Fleisher,
Lee (CMS/CCSQ) <Lee.Fleisher@cms.hhs.gov>; Ling, Shari (CMS/CCSQ)
<Shari.Ling@cms.hhs.gov>; Schreiber, Michelle (CMS/CCSQ)
<Michelle.Schreiber@cms.hhs.gov>; Iwugo, Jeneen (CMS/CCSQ)
<jeneen.iwugo@cms.hhs.gov>; Spence, Ashley (CMS/CCSQ)
<Ashley.Spence@cms.hhs.gov>; Jenkins, Courtney (CMS/0OC)
<Courtney.Jenkins@cms.hhs.gov>; Hakim, Alyson (Aly) (CMS/CMCS)
<Alyson.Hakim@cms.hhs.gov>; Appleton, Paige (CMS/CCSQ)
<Paige.Appleton@cms.hhs.gov>; Moody-Williams, Jean (CMS/CCSQ)
<jean.moodywilliams@cms.hhs.gov>; Michael, Sean (CMS/CCSQ)
<sean.michael@cms.hhs.gov>; Engelhardt, Tim (CMS/FCHCO)
<Tim.Engelhardt@cms.hhs.gov>; Vitolo, Sara (CMS/FCHCO) <Sara.Vitolo@cms.hhs.gov>;
Perry, Nicole (CMS/FCHCO) <Nicole.Perry@cms.hhs.gov>; Oconnor, Nancy (CMS/OPOLE)
<Nancy.OConnor@cms.hhs.gov>; Hammarlund, John (CMS/OPOLE)
<john.hammarlund@cms.hhs.gov>; Collura, Paul (CMS/OPOLE)
<Paul.Collura@cms.hhs.gov>; Thomas, Pam (CMS/OPOLE) <Pam.Thomas@cms.hhs.gov>;
Stupica-Dobbs, Kim (CMS/OPOLE) <Kimberly.Stupica-Dobbs@cms.hhs.gov>; Hannigan,
John (CMS/OPOLE) <John.Hannigan@cms.hhs.gov>; Kerrigan, Maureen (CMS/OPOLE)
<Maureen.Kerrigan@cms.hhs.gov>; Balch (she/her), Elissa (CMS/OPOLE)
<Elissa.Balch@cms.hhs.gov>; Sutton, Erin (CMS/OPOLE) <erin.sutton2@cms.hhs.gov>;
Spitalnic, Paul (CMS/OACT) <paul.spitalnic@cms.hhs.gov>; Cooper, Jill (CMS/OACT)
<Jill.Cooper@cms.hhs.gov>; Croston, Diane (CMS/OACT) <Diane.Croston@cms.hhs.gov>;
CMS OLClearances <OLClearances@cms.hhs.gov>; Woronoff, Arielle (CMS/OL)
<Arielle.Woronoff@cms.hhs.gov>; Boulanger, Jennifer (CMS/OL)
<Jennifer.Boulanger@cms.hhs.gov>; Keene, Danyail (CMS/OL)
<Danvyail.Keene@cms.hhs.gov>; Druckman, Jennifer (CMS/OL)
<Jennifer.Druckman@cms.hhs.gov>; Oakes, Meghan (CMS/OL)
<Meghan.Oakes@cms.hhs.gov>; Newlin, Manda (CMS/OL) <Manda.Newlin@cms.hhs.gov>;
Stahlman, Mary Ellen (CMS/OL) <MaryEllen.Stahlman@cms.hhs.gov>; Martino, Maria
(CMS/0OL) <Maria.Martino@cms.hhs.gov>; Mote, Katelyn (CMS/OL)
<Katelyn.Mote@cms.hhs.gov>; Khalid, Zunaira (CMS/OL) <Zunaira.Khalid@cms.hhs.gov>;
Ryan, Dan (CMS/OL) <Dan.Ryan@cms.hhs.gov>; Upchurch, Talaiya (CMS/OL)




<Talaiya.Upchurch@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>; Mauser, Gayle (CMS/OL)
<Gayle.Mauser@cms.hhs.gov>; Minor, Nevena (CMS/OL) <Nevena.Minor@cms.hhs.gov>;
Estrada, Abuko (CMS/OL); Barry, Meg (CMS/CMCS) <meg.barry@cms.hhs.gov>; Dawson,
Andrew (CMS/OL) <Andrew.Dawson@cms.hhs.gov>; Lewandowski, David (CMS/OL)
<David.Lewandowski@cms.hhs.gov>; Miner, Imani (CMS/OL)
<Imani.Miner@cms.hhs.gov>; Goto, Meinan (CMS/OL) <Meinan.Goto@cms.hhs.gov>;
Greene, Mary (CMS/OAGM) <Mary.Greene@cms.hhs.gov>; Brown, Michelle (CMS/OAGM)
<Michelle.Brown@cms.hhs.gov>; Amburgey, Louise (CMS/OAGM)
<Louise.Amburgeyl@cms.hhs.gov>; Waskiewicz, Beth (CMS/OAGM)
<beth.waskiewicz@cms.hhs.gov>; Tatum, Kimberly (CMS/OAGM)
<Kimberly.Tatum@cms.hhs.gov>; Calabro, Alice (CMS/OAGM)
<Alice.Calabro@cms.hhs.gov>; Kelly, Ryan (CMS/OAGM) <Ryan.Kelly@cms.hhs.gov>;
Hazelwood, Antoinette (CMS/OAGM) <Antoinette.Hazelwood@cms.hhs.gov>; Schmitz,
Stefanie (CMS/OAGM) <Stefanie.Schmitzl@cms.hhs.gov>; Lanasa, Michele (CMS/OAGM)
<Michele.Lanasa@cms.hhs.gov>; Eberhart, Christina (CMS/OAGM)
<Christina.Eberhart2@cms.hhs.gov>; Dionne.Brown@cms.hhs.gov; Rippey (she/her),
Catherine (CMS/OHI) <Catherine.Rippey@cms.hhs.gov>; Hamilton, Andrea (CMS/OHI)
<andrea.hamilton@cms.hhs.gov>; Brauer (he/him), Randy (CMS/OHI)
<Randy.Brauer@cms.hhs.gov>; Slade, James (CMS/OHI) <James.Slade@cms.hhs.gov>;
Hernandez (she/her), Laura (CMS/OHI) <Laura.Hernandez@cms.hhs.gov>; Teal, Lela
(CMS/CMCS) <Lela.Teal@cms.hhs.gov>; Harris, Monica (CMS/CMCS)
<Monica.Harris@cms.hhs.gov>; Harshman, Sara (CMS/CMCS)
<Sara.Harshman@cms.hhs.gov>; Stegmaier, Jason (CMS/CMCS)
<Jason.Stegmaier@cms.hhs.gov>; Whelan, Ellen-Marie (CMS/CMCS)
<EllenMarie.Whelan@cms.hhs.gov>; Miller, Courtney (CMS/CMCS)
<Courtney.Miller@cms.hhs.gov>; Janu, Shanna (CMS/CMCS)
<Shanna.Janu@cms.hhs.gov>; Dorsey, Jennifer (CMS/CMCS)
<jennifer.dorsey@cms.hhs.gov>; Fowler (she/her), Liz (CMS/CMMI)
<Liz.Fowler@cms.hhs.gov>; Tabe-Bedward, Arrah (CMS/CMMI)
<arrah.tabebedward@cms.hhs.gov>; Rushton, Andrew (CMS/CMMI)
<Andrew.Rushton@cms.hhs.gov>; Dziak, Kathleen (CMS/CMMI)
<Kathleen.Dziak@cms.hhs.gov>; Cardin, Megan (CMS/CMMI)
<Megan.Cardin@cms.hhs.gov>; OToole, Meghan (CMS/OA)
<Meghan.OToolel@cms.hhs.gov>; Wells, Carrie (CMS/CMMI)
<Carrie.Wellsl@cms.hhs.gov>; Barberi, Jade (CMS/CMMI) <Jade.Russell@cms.hhs.gov>;
Doherty, Theresa (CMS/CMMI) <Theresa.Doherty@cms.hhs.gov>; Anderson, Jessica
(CMS/CMMI) <jessica.anderson@cms.hhs.gov>; McGinley, Katelynn (CMS/CMMI)
<katelynn.mcqginley@cms.hhs.qgov>; Greene, Mary (CMS/OBRHI)
<Mary.Greenel@cms.hhs.gov>; McClain, Rena (CMS/OBRHTI)
<Rena.McClainl@cms.hhs.gov>; Jackson, Michelle (CMS/CPI)
<Michelle.Jackson@cms.hhs.gov>; Ratchford, Deneen (CMS/OAGM)
<Deneen.Ratchford@cms.hhs.gov>; St. Louis, Aileah (CMS/0C)
<Aileah.St.Louis@cms.hhs.gov>; Blum, Jonathan (CMS/OA)
<Jonathan.Blum@cms.hhs.gov>; Ellis (she/her), Kyla (CMS/OA)
<Kyla.Ellis@cms.hhs.gov>; Harris, Will (CMS/OA) <William.Harris@cms.hhs.gov>;
Boulanger, Jennifer (CMS/OL) <Jennifer.Boulanger@cms.hhs.gov>; Katch (she/her),
Hannah (CMS/OA) <Hannah.Katch@cms.hhs.gov>; OToole, Meghan (CMS/0A)
<Meghan.OToolel @cms.hhs.gov>; Richardson (she/her), Erin (CMS/0OA)
<Erin.Richardson@cms.hhs.gov>; Woronoff, Arielle (CMS/OL)
<Arielle.Woronoff@cms.hhs.gov>; Yao, Kristiana (CMS/OA)
<Kristiana.Yaol@cms.hhs.gov>; CMS-CQISCOCMO@ees.hhs.gov; Ling, Shari (CMS/CCSQ)
<Shari.Ling@cms.hhs.gov>; Wild, Richard (CMS/CCSQ) <Richard.Wild@cms.hhs.gov>;




Nilasena, David (CMS/CCSQ) <David.Nilasena@cms.hhs.gov>; Wolfe, Ashby (CMS/CCSQ)
<Ashby.Wolfel@cms.hhs.gov>; Fisher, Barbara (HHS/OGC) <Barbara.Fisher@HHS.GOV>;
Rainer, Melanie Fontes (OS/OCR) <Melanie.Rainer@hhs.gov>; Smalley, Elizabeth
(HHS/ASPA) <Elizabeth.Smalley@hhs.gov>; Levin, Michael (HHS/ASPA)
<Michael.Levin@hhs.gov>; HHSPress@hhs.gov; releases@hhs.gov

Cc: CMS CLEARANCES <CLEARANCES@cms.hhs.gov>; Dinges, Enrico (CMS/0C)
<Eric.Dinges@cms.hhs.gov>

Subject: FOR CLEARANCE: Internal Q&As for CIB Health Care Related Taxes and Hold
Harmless Arrangements

***Please copy Enrico Dinges and on ALL responses pertaining
to this item when replying to CMS Clearances.***

Please see attached internal qas for review. The informational bulletin is FYI ONLY. Thank
you.

Comments Due: 1:00 PM ET Thursday, January 5, 2023

All: For your review and input. Concurrent HHS/CMS review.

Title: Internal Q&As for CMCS informational bulletin on health care related taxes and hold
harmless arrangements.
Agency/Office: CMCS

Subject/Description: CMS will release an informational bulletin on health care related taxes
and hold harmless arrangements involving the redistribution of Medicaid payments. This
informational bulletin responds in part to questions CMS has received regarding the
statutory and regulatory requirements applicable to health care-related taxes, including in
connection with proposals to implement or renew Medicaid managed care state directed
payments (SDPs). There will be a reactive statement, listserv message, and internal
questions-and-answers for this item.

COMMs Materials for Rollout: Internal Q&As

Deadline for COMMS Clearance comments: Thursday, January 5 by 1:00 PM

Requested Release date: 2/7/2023



INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW:

This information has not been publicly disclosed and may be privileged and confidential. It is for
internal government use only and must not be disseminated, distributed, or copied to persons not
authorized to receive the information. Unauthorized disclosure may result in disciplinary action
or prosecution to the full extent of the law.



From: "Howe, Rory (CMS/CMCS)" (b)(5)

(b)(5)
Sent: 11/8/2022 9:16:39 PM +0000
To: Stacie Weeks <sweeks@dhcfp.nv.gov>
CC: "Silanskis, Jeremy (CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>
Subject: RE: RE: Attestation Form
Attachments: NV Financing, 11-8-22.docx
Hi Stacie,

Please see attached some information regarding possible provider attestation approaches that we
previously discussed and have shared with other states. The first option involves direct written
attestations from each provider and the second option consists of an alternative approach involving
meeting with your provider community. For the written attestations, the key language that we would
expect to see is specified in #3 in the attached. We are open to reviewing alternate language from the
state, noting that we would expect something very similar in effect. We also defer to the state regarding
any additional process-related language if the state decides to take a written attestation approach.

If it would be helpful, we are open to reviewing draft attestation language, discussing the information
that I attached, discussing alternative approaches, or setting up some time to talk about any other
questions or concerns that you might have.

Regards,

Rory

Rory Howe
Director
Financial Management Group

CMS/CMCS

(0)(6)

From: Stacie Weeks <sweeks@dhcfp.nv.gov>

Sent: Monday, November 7, 2022 7:29 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>
Subject: Attestation Form



Do you happen to have a template for the attestation form for the provider tax/payments that you
mentioned the other day on our call?

l Stacie Weeks, JD, MPH

Nevada Department of Deputy Administrator

r RK ) Health and Human Services
) g bt : apies Nevada Department of Health and Human Services

Division of Health Care Financing and Policy

1100 East William Street, Suite 101| Carson City, NV 89701 -

Office: (775) 687-7101 |Email: sweeks@dhcfp.nv.gov

Mobile: ©)(6)

http://d

Helping People. It's who we are and what we do.

Find help 24/7 by dialing 2-1-1; texting 898-211; or visiting www.nevada211.org

NOTICE: This message and accompanying documents are covered by the electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, may be
covered by the Health Insurance Portability and Accountability Act (HIPAA) of 1996 and may contain confidential information or Protected Health
Information intended for the specified individual(s) only. If you are not the intended recipient or an agent responsible for delivering it to the intended
recipient, you are hereby notified that you have received this document in error and that any review, dissemination, copying, or the taking of any action
based on the contents of this information is strictly prohibited. Violations may result in administrative, civil, or criminal penalties. If you have received
this communication in error, please notify sender immediately by e-mail, and delete the message.



From: "Mauser, Gayle (CMS/OL)" <Gayle.Mauser@cms.hhs.gov>

Sent: 3/10/2023 6:59:38 PM +0000

To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>; "Silanskis,
Jeremy (CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>; "Maccarroll,
Amber (CMS/CMCS)" <Amber.MacCarroll@cms.hhs.gov>; "Arnold,
Charlie (CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Boston, Beverly
(CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>

CC: "Kirchgraber, Kate (CMS/OL)" <Kate.Kirchgraber@cms.hhs.gov>; "Wiley,
Evelyn (CMS/CMCS)" <Evelyn.Wiley@cms.hhs.gov>

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Attachments: Hold Harmless_Florida Initial Document Request.pdf; Hold

Harmless_Florida FMR Engagement Letter.pdf; Hold Harmless_Missouri
CMS-64 Review.docx

Hi again FMG team,

We are following up on our prior discussion regarding the hold harmless question we
received from E&C majority on what states have impermissible arrangements. Attention has
been pulled away from this topic for a bit, but we expect that there will be renewed interest
soon (and wed€™ve started to get some questions from a Texas member as well).

Below are draft talking points for a call with E&C majority, which include a few internal
notes and a couple placeholders I am hoping you all can help fill in.

Rory, after FMG reviews these, I believe you were also going to run them by CMCS
leadership. Looping Evelyn here to see if we can also hold some windows on your calendar
to offer to Committee staff for this discussion 4€" perhaps we aim for times within the next
couple weeks? Committee staff havena€™t pinged us again yet, but we will let you know if
they do.

Thanks,

Gayle

DRAFT Talking Points for E&C Majority Staff Call a€" Hold Harmless Guidance

e As you know, on February 17, 2023, CMS issued a Medicaid informational bulletin
regarding health care-related taxes and hold harmless arrangements involving the
redistribution of Medicaid payments.

e Hold harmless arrangements, as defined in the Medicaid statute, are arrangements
in which the State or another unit of government imposing the tax provides (directly
or indirectly) for any payment, offset, or waiver that guarantees to hold taxpayers



harmless for any portion of the costs of the tax. The statute prohibits these
arrangements.
Recently, we have been approached by several states with questions about
complying with this provision of law, and we have also learned of states that may
have existing arrangements or are considering establishing them, particularly with
respect to states establishing or renewing Medicaid managed care state directed
payments.
The informational bulletin reiterates the federal requirements concerning hold
harmless arrangements with respect to health care-related taxes. We hope that this
guidance provides additional clarity to states, and we also encourage them to raise
any questions or concerns they may have about the permissibility of health care-
related taxes to CMS as early in the process as possible, to avoid any issues.
Regarding your question about which states may have these types of arrangements,
there are 3 states that CMS understands may have impermissible hold harmless
arrangements, and 1 state we wanted to mention as an example of where we were
able to intervene early in the process of establishing what may have been an
impermissible hold harmless arrangement.
Starting with the 3 states that may have these arrangements:

o Texas:

» Texas has in place what is known as the Local Provider Payment Fund
or LPPF. Based on information obtained by CMS, including limited
information provided by the state and publicly available third-party
materials, the LPPF arrangements used by some localities in Texas
appear to include hold harmless arrangements because the localities
impose a tax and the state directly or indirectly provides for payments
that guarantee to hold the taxpayers harmless for all or any portion of
the tax amount. If our understanding of those LPPF arrangements is
correct, they constitute hold harmless arrangements that are
prohibited under the Medicaid statute and CMS regulations. [this
language is pulled from the publicly available November 2021 letter to
the State; page 5 includes additional detail regarding our
understanding of the arrangement]

» CMS has communicated these concerns to the state and, when we
recently approved Texasa€™ state directed payments, we included in
our approval letter that approval of the state directed payments does
not constitute any specific Medicaid financing mechanism used to
support the non-federal share of the provider payment arrangement.
We also clarified that we reserve the authority to enforce
requirements, including by initiating separate deferrals and/or
disallowances of federal financial participation.

= As you may be aware, the HHS OIG announced in November 2021
that it is examining statesa€™ use of LPPFs as the state share of
Medicaid payments, and that it expects to issue a report in FY 2023
that indicates whether the LPPFs the state agency used were
permissible.

b)(5
o Flori O o

= Similarly, Florida has in place an LPPF that we also understand
includes hold harmless arrangements. [the attached FMR engagement
letter includes additional detail regarding our understanding of the
arrangement]

» In Floridaa€™s case, we were working with the state for some time in
an effort to address the concerns, but have been unable to resolve



them. Like Texas, we communicated our concerns to the state and,
when we recently approved Floridad€™'s state directed payments, we
provided the same information as was included in the letter to
Texasa€"that the approval does not constitute approval of the
Medicaid financing mechanism, and that we reserve the authority to
enforce requirements.

» In late February, we sent a letter to Florida initiating a Financial
Management Review (FMR) to examine the state Medicaid
agencya€™s compliance with federal requirements over the next
several months.

o Missouri:

= Lastly, Missouri has a longstanding arrangement called the Federal
Reimbursement Allowance tax program that appears to include a hold
harmless arrangement, and in 2020, CMS engaged the state about its
concerns. Also in 2020, the then CMCS Director sent a letter to the
state describing our concerns and memorializing a conversation with
state Medicaid agency leadership who at that time committed to
ending the hold harmless arrangement by X timeframe.

= While the state has not done that, state leadership has been willing to
respond to CMS&E™ questions. In late February, we also sent a letter
to Missouria€”but, based on our ability to obtain more information
from Missouri, we have initiated a focused review of Missourid€™s
program expenditures reported to CMS on the Form CMS-64, rather
than an FMR. [the attached CMS-64 review letter includes some
additional information]

e With respect to the state I mentioned where we were successful in intervening early:
o Louisiana:

* In X month and year, we received information that suggested
Louisianaa€™s legislature was developing what would have been a
hold harmless arrangement as part of the financing mechanism for its
state directed payment program. We engaged the state about those
issues, worked with the state on alternatives that would comply with
federal law, and ultimately the state withdrew the state directed
payment proposal it had submitted and submitted a modified
proposal.

¢ We are hopeful that the guidance we issued will further promote our efforts to work
with states and get ahead of these issues as we did in Louisiana.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 2:37 PM

To: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)



<Beverly.Boston@cms.hhs.gov>
Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi Gayle,

A call sounds right to me. Please also include Jeremy, Amber, and Charlie in the
discussion. For awareness, tomorrow, FMG is planning to issue a letter to Florida and a
question set to Missouri on this issue. Both states appear to have concerning arrangements
in place and the letter/question set tomorrow are part of our work to address the
arrangements. Let me know if you have any questions in the interim.

Thanks,

Rory

From: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 1:57 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>

Subject: E&C Majority Inquiry - Hold Harmless

Hi Rory,

After Fridaya€™s hold harmless CIB went out, we received an inquiry from House E&C
majority staff asking for more informationa€”in particular, about the language from the list
serv notice indicating &€cerecently, CMS became aware that some health care-related tax
programs appear to involve agreements among providers to redistribute their Medicaid
payments to hold taxpayers harmless for the cost of the tax.a€d

Specifically, the staff would like to know about the instances CMS has found, and the steps
the agency is taking to address those agreements.

I imagine it will be most efficient to have a quick call to discuss actions to date, anticipated
upcoming actions, and next steps for responding to the Hilla€”does that work for you? Are
there others who should be included?



Thanks,

Gayle

Gayle Mauser
(she/her)

Low Income Programs Analysis Group
Office of Legislation
Centers for Medicare & Medicaid Services (CMS)

Cell Phon
(b)(6)



From: "Mauser, Gayle (CMS/OL)" <Gayle.Mauser@cms.hhs.gov>

Sent: 3/13/2023 4:04:35 PM +0000

To: "Howe, Rory (CMS/CMCS)" <Rory.Howe@cms.hhs.gov>; "Silanskis, Jeremy
(CMS/CMCS)" <Jeremy.Silanskis@cms.hhs.gov>; "Maccarroll, Amber
(CMS/CMCS)" <Amber.MacCarroli@cms.hhs.gov>; "Arnold, Charlie
(CMS/CMCS)" <Charlie.Arnold@cms.hhs.gov>; "Boston, Beverly
(CMS/CMCS)" <Beverly.Boston@cms.hhs.gov>

CC: "Kirchgraber, Kate (CMS/OL)" <Kate.Kirchgraber@cms.hhs.gov>; "Wiley,
Evelyn (CMS/CMCS)" <Evelyn.Wiley@cms.hhs.gov>

Subject: RE: RE: E&C Majority Inquiry - Hold Harmless

Hi all, in addition to the follow-up we owe E&C majority staff, Rep. Al Green’s (D-TX) office
has inquired about the guidance and how it relates specifically to Texas. We would like to
schedule a call between Rory and Rep. Green’s office (it will be his Chief of Staff, but it is
possible Rep. Green also joins). We'll provide draft Texas-specific talking points that build
on the information provided below closer to the meeting.

In the interim, Evelyn, can you help us set up the following? If you can offer FMG
availability, we will do our best to work around your schedules.

¢ 30 minutes to prep for the Al Green call, ideally in the couple of days prior to the
actual briefing
o A few 30-minute holds that we can offer Rep. Green'’s office for the week of 3/27

Thanks!

Gayle

From: Mauser, Gayle (CMS/OL)

Sent: Friday, March 10, 2023 2:00 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)
<Beverly.Boston@cms.hhs.gov>

Cc: Kirchgraber, Kate (CMS/0OL) <Kate.Kirchgraber@cms.hhs.gov>; Wiley, Evelyn
(CMS/CMCS) <Evelyn.Wiley@cms.hhs.gov>

Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi again FMG team,

We are following up on our prior discussion regarding the hold harmless question we
received from E&C majority on what states have impermissible arrangements. Attention has
been pulled away from this topic for a bit, but we expect that there will be renewed interest
soon (and we’ve started to get some questions from a Texas member as well).



Below are draft talking points for a call with EQC majority, which include a few internal
notes and a couple placeholders I am hoping you all can help fill in.

Rory, after FMG reviews these, I believe you were also going to run them by CMCS
leadership. Looping Evelyn here to see if we can also hold some windows on your calendar
to offer to Committee staff for this discussion - perhaps we aim for times within the next
couple weeks? Committee staff haven’t pinged us again yet, but we will let you know if they
do.

Thanks,

Gayle

DRAFT Talking Points for E&C Majority Staff Call - Hold Harmless Guidance

e As you know, on February 17, 2023, CMS issued a Medicaid informational bulletin
regarding health care-related taxes and hold harmless arrangements involving the
redistribution of Medicaid payments.

e Hold harmless arrangements, as defined in the Medicaid statute, are arrangements
in which the State or another unit of government imposing the tax provides (directly
or indirectly) for any payment, offset, or waiver that guarantees to hold taxpayers
harmless for any portion of the costs of the tax. The statute prohibits these
arrangements.

¢ Recently, we have been approached by several states with questions about
complying with this provision of law, and we have also learned of states that may
have existing arrangements or are considering establishing them, particularly with
respect to states establishing or renewing Medicaid managed care state directed
payments.

e The informational bulletin reiterates the federal requirements concerning hold
harmless arrangements with respect to health care-related taxes. We hope that this
guidance provides additional clarity to states, and we also encourage them to raise
any questions or concerns they may have about the permissibility of health care-
related taxes to CMS as early in the process as possible, to avoid any issues.

e Regarding your question about which states may have these types of arrangements,
there are 3 states that CMS understands may have impermissible hold harmless
arrangements, and 1 state we wanted to mention as an example of where we were
able to intervene early in the process of establishing what may have been an
impermissible hold harmless arrangement.

e Starting with the 3 states that may have these arrangements:

o Texas:

» Texas has in place what is known as the Local Provider Payment Fund
or LPPF. Based on information obtained by CMS, including limited
information provided by the state and publicly available third-party
materials, the LPPF arrangements used by some localities in Texas



o Flo

appear to include hold harmless arrangements because the localities
impose a tax and the state directly or indirectly provides for payments
that guarantee to hold the taxpayers harmless for all or any portion of
the tax amount. If our understanding of those LPPF arrangements is
correct, they constitute hold harmless arrangements that are
prohibited under the Medicaid statute and CMS regulations. [this
language is pulled from the publicly available November 2021 letter to
the State; page 5 includes additional detail regarding our
understanding of the arrangement]

= CMS has communicated these concerns to the state and, when we
recently approved Texas’ state directed payments, we included in our
approval letter that approval of the state directed payments does not
constitute any specific Medicaid financing mechanism used to support
the non-federal share of the provider payment arrangement. We also
clarified that we reserve the authority to enforce requirements,
including by initiating separate deferrals and/or disallowances of
federal financial participation.

*= As you may be aware, the HHS OIG announced in November 2021
that it is examining states’ use of LPPFs as the state share of Medicaid
payments, and that it expects to issue a report in FY 2023 that
indicates whether the LPPFs the state agency used were permissible.

(b)(3)

» Similarly, Florida has in place an LPPF that we also understand
includes hold harmless arrangements. [the attached FMR engagement
letter includes additional detail regarding our understanding of the
arrangement]

» In Florida’s case, we were working with the state for some time in an
effort to address the concerns, but have been unable to resolve them.
Like Texas, we communicated our concerns to the state and, when we
recently approved Florida’s state directed payments, we provided the
same information as was included in the letter to Texas—that the
approval does not constitute approval of the Medicaid financing
mechanism, and that we reserve the authority to enforce
requirements.

» In late February, we sent a letter to Florida initiating a Financial
Management Review (FMR) to examine the state Medicaid agency’s
compliance with federal requirements over the next several months.

o Missouri:

» Lastly, Missouri has a longstanding arrangement called the Federal
Reimbursement Allowance tax program that appears to include a hold
harmless arrangement, and in 2020, CMS engaged the state about its
concerns. Also in 2020, the then CMCS Director sent a letter to the
state describing our concerns and memorializing a conversation with
state Medicaid agency leadership who at that time committed to
ending the hold harmless arrangement by X timeframe.

= While the state has not done that, state leadership has been willing to
respond to CMS’ questions. In late February, we also sent a letter to
Missouri—but, based on our ability to obtain more information from
Missouri, we have initiated a focused review of Missouri’s program
expenditures reported to CMS on the Form CMS-64, rather than an



FMR. [the attached CMS-64 review letter includes some additional
information]

e With respect to the state I mentioned where we were successful in intervening early:

o Louisiana:
* In X month and year, we received information that suggested

Louisiana’s legislature was developing what would have been a hold
harmless arrangement as part of the financing mechanism for its state
directed payment program. We engaged the state about those issues,
worked with the state on alternatives that would comply with federal
law, and ultimately the state withdrew the state directed payment
proposal it had submitted and submitted a modified proposal.

¢ We are hopeful that the guidance we issued will further promote our efforts to work

with states and get ahead of these issues as we did in Louisiana.

From: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 2:37 PM

To: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie
(CMS/CMCS) <Perrie.Briskin@cms.hhs.gov>; Kirchgraber, Kate (CMS/OL)
<Kate.Kirchgraber@cms.hhs.gov>; Silanskis, Jeremy (CMS/CMCS)
<Jeremy.Silanskis@cms.hhs.gov>; Maccarroll, Amber (CMS/CMCS)
<Amber.MacCarroll@cms.hhs.gov>; Arnold, Charlie (CMS/CMCS)
<Charlie.Arnold@cms.hhs.gov>; Boston, Beverly (CMS/CMCS)
<Beverly.Boston@cms.hhs.gov>

Subject: RE: E&C Majority Inquiry - Hold Harmless

Hi Gayle,

A call sounds right to me. Please also include Jeremy, Amber, and Charlie in the
discussion. For awareness, tomorrow, FMG is planning to issue a letter to Florida and a
question set to Missouri on this issue. Both states appear to have concerning arrangements
in place and the letter/question set tomorrow are part of our work to address the
arrangements. Let me know if you have any questions in the interim.

Thanks,

Rory

From: Mauser, Gayle (CMS/OL) <Gayle.Mauser@cms.hhs.gov>

Sent: Tuesday, February 21, 2023 1:57 PM

To: Howe, Rory (CMS/CMCS) <Rory.Howe@cms.hhs.gov>

Cc: Costello, Anne Marie (CMS/CMCS) <AnneMarie.Costello@cms.hhs.gov>; Briskin, Perrie




John Giles, MPA

Director, Division of Managed Care Policy
Disabled and Elderly Health Programs Group
Center for Medicaid and CHIP Services
Centers for Medicare and Medicaid Services
Department of Health and Human Services
Phone: 410-786-5545

E-mail: John.Gilesl@cms.hhs.gov

From: Burke, Sherry Lynn (HHS/OGC) <SherryLynn.Burke@hhs.gov>

Sent: Thursday, April 27, 2023 4:55 PM

To: Giles, John (CMS/CMCS) <John.Gilesl@cms.hhs.gov>; Burns, Amanda Paige (CMS/CMCS)
<AmandaPaige.Burns@cms.hhs.gov>; Gentile, Amy (CMS/CMCS) <Amy.Gentile@cms.hhs.gov>; Snyder, Laura
(CMS/CMCS) <Laura.Snyderl@cms.hhs.gov>

Cc: Kosin, Donald (HHS/OGC) <Donald.Kosin@HHS.GOV>

Subject: FW: [FR] Public Inspection Documents from Centers for Medicare & Medicaid Services

Congrats on the NPRM going out.

From: Federal Register Subscriptions <subscriptions@mail.federalregister.gov>

Sent: Thursday, April 27, 2023 4:17 PM

To: Burke, Sherry Lynn (HHS/OGC) <SherryLynn.Burke@hhs.gov>

Subject: [FR] Public Inspection Documents from Centers for Medicare & Medicaid Services




subscription results for Thursday, April 27th, 2023 2 matching public inspection documents
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