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PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR DISCOVERY
TO OBTAIN SUFFICIENT INFORMATION TO BRIEF SUMMARY JUDGMENT
MOTIONS

Plaintiff, Government Accountability and Oversight (“GAQO”) submits this memorandum of
law in support of its motion, attached, for the implementation of a discovery protocol, following
proceedings in a past similar case,! entailing the entry of an Order of Impoundment and the entry
of a Protective Order to enable counsel for the parties (and counsel only) to view two disputed
documents and thus more efficiently and fairly brief summary judgment motions. GAO has
insufficient, basic information at present to effectively brief summary judgement motions and the
Office of the Attorney General of Massachusetts (“AGQO”) has repeatedly refused to voluntarily
provide more. But the burden in this case is on AGO, and there is no alternative mechanism for
Plaintiff to advance this litigation in its present posture. The proposed Order of Impoundment is
attached as Exhibit A. The proposed Protective Order and Confidentiality Agreement is attached
as Exhibit B.

INTRODUCTION

This lawsuit began on May 6, 2024 when GAO, a non-profit whose mission is to educate the
public on how public institutions come to be used by third parties and under what terms sought
to enforce the right to inspect public records described in a single two-part request made under
the Massachusetts Public Records Law (“PRL”), M.G.L. c. 66 §10A and M.G.L. c. 4, §7,

Twenty sixth, the Declaratory Judgment Act. M.G.L. c. 231A, §1, and M.G.L. c. 249, §4.

1 See e.g., Energy Policy Advocates v. Maura Healey et al., Suffolk Sup. Ct., Civil Action. No. 1984CV01753
(Docket at 20).



The records sought by GAO pertain to the AGO’s engagement with outside parties,
primarily a for-profit law firm it has engaged to litigate a “climate” lawsuit on behalf of the
Commonwealth.? This firm, Sher Edling LLP (“Sher Edling”), represents attorneys general,
states and municipalities in a coordinated campaign of “climate” litigation filed across the
country. These suits allege that energy companies caused, made worse and/or failed to warn
about catastrophic man-made climate change. The campaign’s early stages included a “secret
meeting at Harvard”? in March 2016 wherein a consortium of private tort attorneys and activists
briefed the staff of state attorneys general (including the AGO), other activists, and “prospective
funders™* regarding a coordinated public and private campaign pushing “potential state causes of
action against major carbon producers.”’

The goal of this campaign has been described by one of its initial designers as being a way

to circumnavigate the legislative process® and by another as a means of silencing political and

2 See Commonwealth of Massachusetts v. Exxon Mobil Corporation, Civ. Act. No. 1984CV03333 (Docket at 105-
108).

3 “I will be showing this Monday at a secret meeting at Harvard that I’11 tell you about next time we chat. very [sic]
exciting!” April 22, 2016, email from Oregon State University Professor Philip Mote to unknown party, Subject:

[REDACTED], and “I’m actually also planning to show this in a secret meeting next Monday—will tell you
sometime.” Philip Mote, emails to unknown party, April, 20 2016, Subject: [REDACTED]. Both obtained from
Oregon State University on March 29, 2018, in response to a January 9, 2018, Public Records Act (PRA) request.

4 “We will have as small number of climate science colleagues, as well as prospective funders, at the meeting.”
March 14, 2016, email from Frumhoff to Mote; Subject: invitation to Harvard University—UCS convening.

Obtained under same PRA request cited in FN 3.

5 Confidential Review Draft—March 20, 2016, Potential State Causes of Action Against Major Carbon Producers:
Scientific, Legal, and Historical Perspectives. Obtained in Energy & Environment Legal Institute v. Attorney

General, Superior Court of the State of Vermont, 349-16-9 Wnc, (December 6, 2017).

6 See Zoe Carpenter, The Government May Already Have the Law it Needs to Beat Big Oil, The Nation, July 15,
2015, available at https://www.thenation.com/article/archive/the-government-may-already-have-the-law-it-needs-to-

beat-big-oil/ (last accessed August 8, 2024) (quoting private climate tort lawyer Matthew Pawa as saying
“Legislation is going nowhere, so litigation could potentially play an important role.”)



https://www.thenation.com/article/archive/the-government-may-already-have-the-law-it-needs-to-beat-big-oil/
https://www.thenation.com/article/archive/the-government-may-already-have-the-law-it-needs-to-beat-big-oil/

scientific speech by “going after climate denialism [sic]—along with a bunch of state and local
prosecutors nationwide.”” This same “lawfare” campaign has in fact been used to chill and

8,9,10

silence the speech of private parties, and targeted more than 100 research and advocacy

groups, scientists and other private parties and entities.!!*!?

The same campaign has been rife with outside influence, conflicts of interest and various
improprieties from its inception. Plaintiff asserts on information and belief and based on records
obtained under similar state laws requiring public disclosure of government records that an out-
of-state activist organization has placed, funded and directed attorneys hired and paid for by that

group which were then appointed as so-called Special Assistant Attorneys General (“SAAG” or

“SAAGs”) at the AGO in furtherance of its own policy agenda — an arrangement some have

7 “Hi Dan, Thought you would like to hear that Harvard’s enviro clinic, UCLA Emmett Institute, and the Union of
Concerned Scientists are talking together today about going after climate denialism [sic]—along with a bunch of
state and local prosecutors nationwide. Good discussion.” April 25, 2016 email from UCLA Law School’s Cara
Horowitz to Dan Emmett, namesake and funder of the Harvard and UCLA centers, available at
https://climatelitigationwatch.org/on-the-subject-of-recruiting-law-enforcement-email-affirms-origin-of-
prosecutorial-abuses/, (last accessed on July 28, 2024).

8 People v. Pricewaterhousecoopers LLP, 2016 N.Y. Slip Op. 32130 (N.Y. Sup. Ct. 2016).

® People ex rel. James v. Exxon Mobil Corp., 65 Misc. 3d 1233 (N.Y. Sup. Ct. 2019).

19 Commonwealth of Massachusetts v. Exxon Mobil Corporation, Civ. Act. No. 1984CV03333

' Valerie Richardson, Exxon climate change dissent subpoena sweeps up more than 100 U.S. institutions,

Washington Times, May 3, 2016, available at https://www.washingtontimes.com/news/2016/may/3/virgin-islands-
ag-subpoenas-exxon-communications/, (last accessed on July 28, 2024).

12 Walter Olson, Massachusetts AG to Exxon: hand over your communications with think tanks, June 16, 2016,
available at https://www.overlawyered.com/2016/06/+setts-ag-exxon-hand-communications-think-tanks/, (last
accessed on August 8, 2024).
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accurately described as the renting out the AGO’s enforcement powers.'>!%15 These same
SAAGs are possibly involved in litigating this very action thus raising issues of compliance with
Mass. R. Prof. C. 3.7 (prohibition on attorney-witnesses). In other instances, private tort lawyers
have effectively piggy-backed and acted in concert with the AGO in furtherance of their own
activist agenda and/or pecuniary motives. '

The two records being litigated in this action, on which GAO now seeks discovery, likewise
go to potential further improprieties, if not unlawful acts and/or violations of the AGO’s
fiduciary responsibilities, namely, the potential duplicative payments to a private law firm, Sher
Edling LLP, that is representing the AGO with respect to at least one matter before this very
Court. See Commonwealth of Massachusetts v. Exxon Mobil Corporation, Civ. Act. No.
1984CV03333. Specifically, this impropriety involves the fact that Sher Edling has a highly
lucrative, bespoke, if nonetheless poorly defined, contract with the AGO to file and prosecute a

lawsuit, while public records indicate that the firm has been paid, and is still being paid, for this

13 See e.g., Energy Policy Advocates v. Maura Healey et al., Suffolk Sup. Ct., Civil Action. No. 1984CV01753,
Docket at 33.

14 See e.g., Christopher Horner, Law Enforcement for Rent, Competitive Enterprise Institute, August 28, 2018,
available at https://cei.org/studies/law-enforcement-for-rent/, (last accessed August 8, 2024).

15 See WSJ Editorial Board, State AGs’ Climate Cover-up, Wall Street Journal, June 7, 2019, available at
https://www.wsj.com/articles/state-ags-climate-cover-up-11559945410, (last accessed August 8., 2024).

16 See Paula Moura, Exxon settles suit with Conservation Law Foundation over Everett site, WBUR, December 6,
2023, available at https://www.wbur.org/news/2023/12/06/exxon-settles-suit-with-conservation-law-foundation-
over-everett-site, (last accessed July 12, 2024).
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same work by activist donors.!”-!%:1%-20.21 On information and belief, this situation violates

Mass. R. Prof. C. 1.8 (f). If this were true, the arrangement, comprising double payment, would
likely also comprise an unlawful violation of the Massachusetts Conflict of Interest Law, M.G.L.
c. 268A, §§ 1-29, not to mention a highly improper and possibly fraudulent raiding of the public
fisc by a private actor.

FACTS AND PROCEDURAL BACKGROUND

On or about April 9, 2024, GAO submitted its two-part PRL request to the AGO. This
request first sought “common interest agreements entered by the Office of the Attorney General
in 2023, or in 2024, which covers or includes the term 1) climate superfund, and/or ii) climate
change superfund” and, second, “[c]Jommon Interest, engagement, retainer, pro bono,
representation, non-disclosure, confidentiality, contingency and/or fee contract or agreement(s)
that were entered into by your Office in 2023 or 2024, with or that have as a party the law firm

Sher Edling, LLP” (italics in original). See Exhibit C comprising GAQO’s original PRL request.

17 Thomas Catenacci, Leonardo DiCaprio funneled grants through dark money group to fund climate nuisance
lawsuits, emails show, Fox News, August 15, 2022, available at https://www.foxnews.com/politics/leonardo-
dicaprio-funneled-grants-dark-money-group-fund-climate-nuisance-lawsuits-emails-show, (last accessed on August
7,2024).

18 Minnesota House of Representatives Letter to Minnesota Attorney General Keith Ellison, April 9, 2024, available
at https://www.house.mn.gov/goppdf/MuGvx9QKnkKmisdGCe-kxg.pdf, (last accessed on August 7, 2024).

19 PRA Records released to Plaintiff in GAO v Regents, California Superior Court, County of Los Angeles, Case No.
# 20STCP01226, available at https://climatelitigationwatch.org/wp-content/uploads/2022/08/Nuisance-suits.pdf,
(last accessed on August 7, 2024).

20 Prof. Michael 1. Krauss, Using Charitable Funds to Subsidize Legislation Through Litigation, Forbes, July 28,
2022, available at https://www.forbes.com/sites/michaelkrauss/2020/07/28/using-charitable-funds-to-subsidize-
legislation-through-litigation/, (last accessed on August 7, 2024).

21 Mandi Risko, Recently Obtained Contracts Show NJ, Chicago Plan to Pay Millions to Dark-Money Backed Law
Firm, Energy in Depth, July 23, 2024, available at https://eidclimate.org/recently-obtained-contracts-show-nj-
chicago-plan-to-pay-millions-to-dark-money-backed-law-firm/, (last accessed on August 7, 2024).
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On May 3, 2024, and June 14, 2024, the AGO responded and asserted that no records were
responsive to the first half of Plaintiff’s request. The AGO admitted locating four sets of records
responsive to the second half of the request. These responsive records comprised: (1) a
Commonwealth of Massachusetts Standard Contract Form (“Contract”) with Sher Edling (which
for instance fails to specify Sher Edling’s billable rates); (2) nine SAAG appointment letters for
the Sher Edling attorneys including the firm’s two founding partners (‘“Appointment Letters”);
(3) a record titled the “AGQO’s Guidelines for Special Assistant Attorneys General” (“SAAG
Guidelines”); and (4) a “Confidentiality Agreement” with Sher Edling. While the AGO
produced the Contract and Appointment Letters, it redacted nearly the entirety of the SAAG
Guidelines and withheld the Confidentiality Agreement in full. Also noteworthy in this action is
that the section of the SAAG Guidelines pertaining to conflicts of interests was completely
redacted. See Exhibit D comprising the redacted SAAG Guidelines. The AGO asserts in entirely
conclusory fashion that the withheld and redacted records are subject to both attorney-client and
work-product privileges. See e.g., Exhibit E comprising the two production letters provided by
the AGO.

Between June 25, 2024, and July 12, 2024, counsel for Plaintiff and the AGO conferred
several times including during two separate phone calls that occurred on July 1, 2024, and again
on July 11, 2024. Plaintiff asserted that the AGO had neither adequately substantiated their
assertion of privilege nor provided sufficient information for the matter to be properly briefed for
summary judgment. Plaintiff thus repeatedly offered the AGO the opportunity to produce those
records or to at least provide further and adequate insight into the assertions of alleged privilege

to allow for summary judgment briefing. The AGO declined these overtures and simply



reiterated its claims of privilege. See Exhibit F comprising emails memorializing the AGO’s
position.

PRL actions like their federal analogs under the Freedom of Information Act (“FOIA”) are
typically resolved by way of summary judgement. See Animal Legal Defense Fund v. U.S. Food
& Drug Admin., 836 F.3d 987, 989 (9th Cir. 2016) (“Most FOIA cases are resolved by the
district court on summary judgment, with the district court entering judgment as a matter of
law.”). But the AGO has not materially advanced this case towards summary judgment, and
Plaintiffs are entitled to the full benefit of the adversarial process regardless.

Plaintiff asserts, and the AGO contests, that the title of the fully withheld record, i.e.,
“Confidentiality Agreement with Sher Edling” provides insufficient information alone for
Plaintiff to brief a motion for summary judgment as to the applicability of the AGO’s asserted
work-product and attorney-client privileges. Plaintiff likewise asserts, and the AGO contests, that
the heavily redacted SAAG Guidelines present insufficient information in their current form to
evaluate claims of attorney-client and work product privileges. Plaintiffs now seek a mechanism

to resolve these contested factual issues efficiently.

ARGUMENTS

1. The PRL. like the federal FOIA on which it is modeled, requires that records requests be

resolved promptly so that the electorate is informed. This is especially true where government

integrity is at issue. The best way to resolve this matter promptly is by allowing attorney’s eyes-

only viewing of the disputed records to allow for meaningful briefing.

The PRL is an “act [that] was modeled on the Federal Freedom of Information Act

[“FOIA”], 5 U.S.C. § 552 (2012)”. DaRosa v. City of New Bedford, 30 N.E.3d 790, 796 (Mass.


https://casetext.com/statute/united-states-code/title-5-government-organization-and-employees/part-i-the-agencies-generally/chapter-5-administrative-procedure/subchapter-ii-administrative-procedure/section-552-public-information-agency-rules-opinions-orders-records-and-proceedings

2015). “The basic purpose of FOIA is to ensure an informed citizenry, vital to the functioning of
a democratic society, needed to check against corruption and to hold the governors accountable
to the governed.” Nat'l Labor Relations Bd. v. Robbins Tire & Rubber Co., 437 U.S. 214 (1978)
(emphasis added); see also Bos. Globe Media Partners, LLC v. Dep't of Pub. Health, 482 Mass.
427,451 (Mass. 2019) (“[i]nformation is the bread and butter of democracy...”).

Here, the disputed records in this action involve a highly lucrative, arguably unethical and
possibly illegal arrangement with a for-profit law firm, Sher Edling. In short, they are exactly the
type of records the PRL and its federal analog, FOIA, were meant to address and address
promptly. More specifically, the records being sought pertain to an arrangement that would
typically comprise unlawful conduct under M.G.L. c. 268A § 4 which states that: “[n]o state
employee shall otherwise than as provided by law for the proper discharge of official duties,
directly or indirectly receive or request compensation from anyone other than the commonwealth
or a state agency, in relation to any particular matter in which the commonwealth or a state
agency is a party or has a direct and substantial interest.”

Despite this law, the Massachusetts State Ethics Commission (“State Ethics Commission™),
an agency which like the AGO falls under the executive branch of the Commonwealth’s
government and which claims to serve the “public by fostering integrity in government,” 2 has
promulgated a regulation, such that the Sher Edling SAAGs (and indeed SAAGs generally) are
exempt and immunized from what would otherwise be unlawful conduct. Specifically, 930 CMR

6.13(4), exempts SAAGs from M.G.L. c. 268A, §§ 4 (a)*, 4(c), and 7, provided, however, that

22See Massachusetts State Ethics Commission, Who We Serve, available electronically at
https://www.mass.gov/orgs/state-ethics-commission, (last accessed on August 7, 2024).

23 Prohibiting “directly or indirectly receiv[ing] or request[ing] compensation from anyone other than the
commonwealth or a state agency, in relation to any particular matter in which the commonwealth or a state agency is
a party or has a direct and substantial interest”; see also §4(b), “No person shall knowingly, otherwise than as
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the SAAG complies in every respect with the provisions of the Massachusetts Rules of
Professional Conduct. See Exhibit G comprising a SAAG Appointment letter applying 930 CMR
6.13(4). Plaintiff finds no evidence on the Ethics Commission website?* that the AGO obtained
a ruling for any of these SAAGs, or specifically an arrangement with an outside law firm that has
been and/or is already being compensated for contracted work.

However, the Sher Edling SAAGs potentially violate Mass. R. Prof. C. 1.8(f), thus removing
the protection generously and undemocratically bestowed upon them by the State Ethics
Commission. This is so because Mass. R. Prof. C. 1.8(f) requires, inter alia, “informed consent”
from a client where the attorney receives payment from a third party and prohibits any such third
party from interfering with the lawyer’s independence. As previously mentioned, on information
and belief, Sher Edling has already been compensated, by activist third parties, for the same
services that it is now providing and being lucratively paid for by the Commonwealth. See e.g.,
FN 17-21 supra. As such the AGO’s expansive and ill supported assertions of privilege are
inappropriate and in complete contravention with the core purpose of the PRL which is to
expeditiously? shine a light on secretive government acts that may comprise, or appear to
comprise, improper acts that undermine public confidence in government and/or violate fiduciary

responsibilities. Indeed, for that very reason common law and executive guidance at the highest-

provided by law for the proper discharge of official duties, directly or indirectly give, promise or offer such
compensation.”

24 See Massachusetts State Ethics Commission, Conflict of Interest Law Disclosures Filed with the State Ethics
Commission, electronically available at https://www.mass.gov/info-details/conflict-of-interest-law-disclosures-filed-
with-the-state-ethics-commission, (last accessed August 8, 2024).

% See e.g., 28 U.S.C. § 1657 (mandating the prioritization of certain federal actions including those related to
FOIA).


https://www.mass.gov/info-details/conflict-of-interest-law-disclosures-filed-with-the-state-ethics-commission
https://www.mass.gov/info-details/conflict-of-interest-law-disclosures-filed-with-the-state-ethics-commission

level dictates that this discovery dispute should never have occurred to begin with?®?” because

the AGO should have provided the records freely of its own accord.

2. Unlike most PRL actions, the narrow focus of this action makes it highly amenable to

efficient and expeditious discovery followed by summary judgment briefing.

Unlike most PRL actions, this action has already been narrowed to two clearly identified
documents under the possession and control of the AGO. Producing these documents therefore
imposes little or no burden on the AGO and, in any event, a sufficiently small burden for
illuminating potential questions of government integrity. Likewise, the fact that only two
documents are at issue means that safeguarding these documents pursuant to a protective order
will be a simple affair.

The discovery sought by GAO will also allow parties to fairly and expeditiously brief
summary judgment motions and inform the public in months rather than years regarding an
important question of government integrity, one of the core principles behind both the PRL and
FOIA on which it is based. See Payne Enterprises, Inc. v. U.S., 837 F.2d 486, 494 (D.C. Cir.
1988) (“stale information is of little value yet more costly than fresh information ought to be.”)
Allowing attorney’s eyes-only discovery will also avoid the pitfalls of other solutions such as in-

camera inspection and economize on judicial resources, because the parties will have the full

% See e.g., DaRosa v. City of New Bedford, 30 N.E.3d 790, 803 (Mass. 201 5? (“Finally, we conclude that the
administration of justice is better served by requiring a public agency to disclose in discovery any requested fact

work product that would be disclosed pursuant to a public records act request—even if it would otherwise
be protected under rule 26(b)(3) were it not a public record—rather than requiring the litigant to make a public

records act request for these same documents.”)

27 President Obama’s FOIA Memorandum and Attorney General Holder’s FOIA Guidelines — Creating a “New Era
of Open Government,” April 17, 2009, available at https://www .justice.gov/oip/blog/foia-post-2009-creating-new-
era-open-government, (last accessed August 7, 2024) (incorporating President Obama’s January 21, 2009, public
statement that “The old rules said that if there was a defensible argument for not disclosing something to the
American people, then it should not be disclosed. That era is now over, starting today.”)
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opportunity to present argument based on the documents themselves and Plaintiff will not be
tasked with trying this case in the absence of knowledge of the documents, knowledge which the
AGO necessarily has and benefits from. Similarly, the Court will be assisted by zealous
advocacy of all counsel based on a careful review of this most crucial evidence, the documents
themselves. See Reinstein v. Police Commissioner of Boston, 378 Mass. 281, 295 (Mass.

1979) (“In camera inspection... to be used only in the last resort, precisely because it forfeits

bilaterality.”)

3. The AGO has refused to carry its burden with respect to the privileges it asserts and has

unlawfully denied GAO the information needed to address its assertions of privilege by way of

summary judgment. The result of this is constructive denial through delay that this Court should

remediate through discovery.

At the outset GAO notes that the AGO’s simultaneous and conclusory assertions of attorney
client and work product privileges are improper and unhelpful and make discovery indispensable
since GAO is completely unable to discern which privilege applies to which portion of the record
and thus unable to effectively brief the matter for summary judgment. See Judicial Watch, Inc. v.
Food Drug Admin, 449 F.3d 141, 150 (D.C. Cir. 2006) (“...the use of multiple
[FOIA] exemptions for some documents adds to the confusion about which withheld information
fits with which exemption.”).

Furthermore, it is axiomatic under the laws of the Commonwealth that “a party asserting
a privilege has the burden of showing that the privilege applies.” In re Reorganization of Electric
Mut. Liab. Ins. Co., 425 Mass. 419, 421 (1997); Attorney Gen. v. Dist. Attorney for Plymouth
Dist., 141 N.E.3d 429, 433 (Mass. 2020) (same); In re Grand Jury Proceedings, 183 F.3d 71, 73

(1st Cir. 1999) (same). Here, with respect to at least the “Confidentiality Agreement” the
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Production Letter provides no basis other than the conclusory statement that “the Confidentiality
Agreement with Sher Edling LLP — is properly withheld from disclosure as it constitutes
privileged attorney work product and an attorney-client communication.” (See Exhibit E infra for
the associated production letter.) Such conclusory assertions of privilege

are “patently inadequate”. Coastal States Gas Corp. v. Dept. of Energy, 617 F.2d 854, 861 (D.C.
Cir. 1980); see also Rodriguez v. Hector Alvelo, 2009 Mass. App. Div. 145, 149 (Mass. Dist. Ct.
App. 2009) (conclusory assertions of attorney client and work product privileges are insufficient
to carry burden).

During the meet and confer process during July, the undersigned counsel pointed out that
this conclusory statement was legally insufficient and requested further information. This request
was met with the similarly conclusory statement that “that additional details could reveal
privileged information itself.” (see Exhibit F infra comprising emails that were part of meet and
confer process). GAO has no evidence of its own, and indeed its assertions that the documents
are not privileged arise mostly from the lack of evidence that they are privileged. Thus, GAO
relies in this matter on the proposition that it can hold the AGO to its burden of proof and
challenge the AGO’s evidence.

The AGO provides no information regarding the content of the Confidentiality Agreement
and therefore also provides absolutely no information regarding questions that must be addressed
in any PRL summary judgment briefing. For instance, GAO has no way of knowing whether the
agreement contains advice or contains fact or opinion work product. It likewise has no
information that would allow it to determine, or even guess at how much of the record “might
fall outside the policy deliberation exemption...”. Mack v. Dist. Attorney for The Bristol

District., No. SIC-13468, at *27 (Mass. Apr. 26, 2024). As regards the attorney client privilege,
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the associated burden requires the AGO to show at least that “[1] the communications were
received from a client during the course of the client's search for legal advice from the attorney
in his or her capacity as such; [2] the communications were made in confidence; and [3] the
privilege as to these communications has not been waived.” Suffolk Cons., v. Division of Capital,
449 Mass. 444, 450 n.9 (Mass. 2007). GAO has no information on whether the Confidentiality
Agreement contains legal advice and, if so, whether any privilege may have been waived. In
short, the AGO has essentially attempted to carry its burden of privilege by providing a brown
paper bag of unknown contents with “privileged” scrawled on it — this should not be allowed.

Adding still more confusion to the AGO’s assertions of privilege is the fact that both the
Confidentiality Agreement and the SAAG Guidelines facially would appear not to be privileged
at all since the description provided by the AGO indicates that they are pure statements of
historical fact rather than legal advice or the mental impressions of litigants. See Attorney Gen. v
Facebook, Inc., 487 Mass 109, 123 (Mass 2021) (“The privilege only protects disclosure of
communications; it does not protect disclosure of the underlying facts by those who
communicated with the attorney:”) (quoting Upjohn Co. v United States, 449 US 383, 395-396
(1981)); see also DaRosa v. City of New Bedford, 30 N.E.3d 790, 795 (Mass. 2015) (explaining
that in the PRL context work product may be exempt under the policy deliberation exemption,
M.G. L. c. 4, § 7, Twenty-sixth (d), but only to the extent that “it is not a reasonably completed
study or report” and noting further that both the Confidentiality Agreement and SAAG
Guidelines appear to be both factual and completed studies or reports rather than legal advice or
the mental impressions of litigants).

Finally, outside of the PRL context confidentiality agreements (or agreements generally) are

typically not privileged. See Mediatek, Inc. v. Freescale Semiconductor, Inc., No. 4:11-cv-05341
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YGR (JSC), at *9 (N.D. Cal. Oct. 10, 2013) (“Since the Court concludes above that the report
was not prepared primarily to facilitate legal advice it follows that the confidentiality
agreement is not privileged. Even if the technical report was privileged, however,
the confidentiality agreement does not involve any legal advice or request for legal advice.”)
As such, attorney’s eyes-only review of these two records seems a bare minimum allowance

for fair summary judgment briefing in this PRL matter.

4. In recent pending actions involving the same chain of events and related records, the

AGO has shown a pattern of constructive denial through delay and over-expansive exemption

claiming. The Court should avoid the temptation to invite more such constructive denial and

instead allow for discovery that will resolve this action in months rather than vyears.

The subject matter of this PRL action is one that is being probed by PRL actions before this
very Court. See Energy Policy Advocates v. Maura Healey et al., Suffolk Sup. Ct., Civil Action.
No. 1984CVO01753; see also Energy Policy Advocates v. Andrea Campbell et al., Suffolk Sup.
Ct., Civil Action. No. 2084CV01858. These actions all involve attempts to inform the public
regarding a previously described and secretive lawfare campaign, financed by out-of-state
activists, the goal of which is the transformation of the Commonwealth’s energy policy outside
of the legislative process and, in some instances, self-enrichment. The aforementioned actions
have been bitterly contested by the AGO with the first action now over five years old and the
second over four years old. Discovery has been ordered in both actions due to the AGO’s
aggressive overuse of exemptions and privileges and a general pattern of constructive denial
through delay. This Court has acknowledged exactly that in at least one action, stating that the

“EPA’s pursuit of these records was met with aggressive resistance from the AGO at almost
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every turn. Such resistance took the form of expansive exemption and privilege claiming by the
AGO...” Energy Policy Advocates v. Maura Healey et al., Suffolk Sup. Ct., Civil Action. No.

1984CV01753 at Docket no. 41.

CONCLUSION

For the foregoing reasons this Court should grant attorney’s eyes-only viewing of the two
records in question to allow for the fair, efficient and expeditious resolution of this action by way

of summary judgment.

Dated: August 9, 2024 Respectfully Submitted
Government Accountability & Oversight
By its attorney,

/s/ Nathaniel M. Lindzen

Nathaniel M. Lindzen (BBO #689999)
nlindzen@corpfraudlaw.com

Law Office of Nathaniel M. Lindzen
57 School Street

Wayland, MA 01778

Phone: (212) 810-7627

CERTIFICATE OF SERVICE

I, Nathaniel M. Lindzen, attorney for Plaintiff, Government Accountability & Oversight, hereby
certify that on August 9, 2024, I served the foregoing, electronically by email on:

Angelica Duron, Esq.

Office of Massachusetts Attorney General
One Ashburton Place

Boston, MA 02108

Dated: August 9, 2024 /s/ Nathaniel M. Lindzen
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
Civil Action No.: 2484CV01197

GOVERNMENT ACCOUNTABILITY &
OVERSIGHT

Plaintiff,
V.

OFFICE OF THE ATTORNEY GENERAL OF
MASSACHUSETTS, ANDREA CAMPBELL, in
her official capacity as Attorney General, et al.,

Defendants.

AFFIDAVIT OF NATHANIEL M. LINDZEN PURSUANT TO PLAINTIFE’S
MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S MOTION FOR DISCOVERY
TO OBTAIN SUFFICIENT INFORMATION TO BRIEF SUMMARY JUDGMENT
MOTIONS

I, Nathaniel M. Lindzen, being over 18 years in age and a competent attorney, pursuant to
Superior Court Rule 15, do swear that the following exhibits attached with Plaintiff, Government
Accountability & Oversight’s, Memorandum in Support of Plaintiff’s Motion for Discovery to

Obtain Sufficient Information to Brief Summary Judgment Motions are true and correct copies:

1. Exhibit C is a copy of Plaintiff’s Public Records Law Request dated April 9, 2024;

2. Exhibit D is a copy of Defendants’ “SAAG Guidelines” produced to Plaintiff on or about
June 14, 2024,

3. Exhibit E is a copy of Defendants’ Production Letters dated May 3, 2024 and June 14,

2024 respectively;
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4. Exhibit F is a copy of emails between counsel for the Defendants and counsel for
Plaintiff that were part of their Superior Court Rule 9C meet and confer process;
5. Exhibit G is one of several nearly identical “SAAG Appointment Letters” produced by

Defendant on or about May 3, 2024.

I swear under pain and penalty of perjury that the foregoing is correct and to my knowledge.

Dated: August 9, 2024

Respectfully Submitted
Government Accountability & Oversight
By its attorney,

/s/ Nathaniel M. Lindzen

Nathaniel M. Lindzen (BBO #689999)
nlindzen@corpfraudlaw.com

Law Office of Nathaniel M. Lindzen
57 School Street

Wayland, MA 01778

Phone: (212) 810-7627

Certificate of Service

I, Nathaniel M. Lindzen, attorney for Plaintiff, Government Accountability & Oversight, hereby
certify that on August 9, 2024, I served the foregoing, electronically by email on:

Angelica Duron, Esq.

Office of Massachusetts Attorney General
One Ashburton Place

Boston, MA 02108

Dated: August 9, 2024 /s/ Nathaniel M. Lindzen
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
Civil Action No.: 2484CV01197

GOVERNMENT ACCOUNTABILITY &
OVERSIGHT,

Plaintiff,
V.

OFFICE OF THE ATTORNEY GENERAL OF

MASSACHUSETTS, ANDREA CAMPBELL, in
her official capacity as Attorney General, et al.,

N N N N N N N N N N N N N

Defendants.

(PROPOSED) ORDER OF IMPOUNDMENT

The Court finds that the two records that are the subject of this public records
dispute, and any memoranda of law revealing the contents thereof, should remain
confidential unless and until such time as the Court determines that they are public records
under the Public Records Law.

Therefore, pursuant to Rule 8 of Trial Court Rule VIII, Uniform Rules on
Impoundment Procedure, it is hereby QRDERED that the two records at issue and related
memoranda of law revealing the contents thereof are impounded. It is further QRDERED
that access to the foregoing materials is limited to those parties set forth in Rule 9 of Trial
Court Rule VIII, subject to any further limitations to be imposed by the Court or in a
protective order to be entered. It is further ORDERED that this Order shall remain in effect
until such time as the Court determines that the disputed records are in part or whole public
records under the Public Records Law.

Dated:

Justice of the Superior Court
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Nathaniel Lindzen
Cross-Out


COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
Civil Action No.: 2484CV01197

GOVERNMENT ACCOUNTABILITY &
OVERSIGHT

Plaintiff,
V.

OFFICE OF THE ATTORNEY GENERAL OF
MASSACHUSETTS, ANDREA CAMPBELL, in
her official capacity as Attorney General, et al.,

Defendants.

(PROPOSED) PROTECTIVE ORDER

Plaintiff, Government Accountability & Oversight (“GAQO”), proposes the following
protective order which will provide for in camera inspection by the Court and availability for
“attorney's eyes only,” of the two records that remain at issue (“the subject records”™) in this
public records case. GAO hereby proposes that the Court enter a protective order setting forth the

following terms and conditions:

1. Upon entry of an order impounding records, and upon entry of a protective order as set
forth here, the AGO will provide unredacted copies of the subject records to the Court. In
addition, upon the execution by plaintiff's counsel of the agreement attached below, setting forth
each party's agreement to abide by and comply with the terms of this Protective Order, the AGO

will provide unredacted copies of the subject records to counsel of record for plaintiff.
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2. Counsel for plaintiff to whom the AGO provides unredacted copies of the subject
records, in accordance with paragraph 1 above, is prohibited from sharing, with any other person,

any of the records or the information contained within them.

3. After the litigation and any subsequent appeals end, those counsel for plaintiff to whom
the AGO has provided unredacted copies of the records will promptly destroy and/or return to
defendants' counsel all paper copies, as well as electronic copies, of any of the subject records
that are not deemed to be public records by the Court. Plaintiff's counsel must certify in writing

that they have returned or destroyed those records that are not deemed to be public records.

SO ORDERED.

Dated:

Justice of the Superior Court
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(PROPOSED) PROTECTIVE ORDER AGREEMENT

I have read the Protective Order issued by the Superior Court in Government Accountability &
Oversight v. Office of the Attorney General, et al., Civil Action No. 2484CV01197. I understand
the terms of the Order and agree to be fully bound by its terms. I further agree to submit to the

jurisdiction of the Superior Court for purposes of enforcing the Order.

Printed Name Signature

Date:
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FREEDOM OF INFORMATION LAW REQUEST

April 9, 2024

Lorraine A.G. Tarrow

Assistant Attorney General &
Records Access Officer

Office of the Attorney General

One Ashburton Place, 18th Floor

Boston, MA 02108

By Electronic Mail: agorecordsaccessofficer @state.ma.us

Re: Certain described 2015 emails, Courchesne, Hoffer
Dear Ms. Tarrow or Records Officer:

On behalf of Government Accountability & Oversight (“GAQO”), a non-profit public
policy institute, and pursuant to the Massachusetts Public Records Law (M.G.L. §§ 66-10 et
seq.), please provide us copies all:

1) common interest agreements entered by the Office of the Attorney General in 2023, or in
2024, which covers or includes the term 1) climate superfund, and/or i1) climate change
superfund. These terms are not case sensitive; and also

2) Common Interest, engagement, retainer, pro bono, representation, non-disclosure,
confidentiality, contingency and/or fee contract or agreement(s) that were entered into by

your Office in 2023 or 2024, with or that have as a party the law firm Sher Edling, LLP.

If there are any fees associated with a response a written, good faith estimate must be
provided. G. L. c. 66, § 10 (b)(viii); see also 950 C.M.R. 32.07(2). Once fees are paid, a records
custodian must provide the responsive records. This is an electronic record so there should be no
photocopying charges.

The Public Records Law strongly favors disclosure by creating a presumption that all

governmental records are public records. G. L. c. 66, § 10A(d); 950 C.M.R. 32.03(4). "Public
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records" is broadly defined to include all documentary materials or data, regardless of physical
form or characteristics, made or received by any officer or employee of any town of the
Commonwealth, unless falling within a statutory exemption. G. L. c. 4, § 7(26).

It is the burden of the records custodian to demonstrate the application of an exemption in
order to withhold a requested record. G. L. c. 66, § 10(b (iv); 950 C.M.R. 32.06(3); see also
Dist. Attorney for the Norfolk Dist. v. Flatley, 419 Mass. 507, 511 (1995) (custodian has the
burden of establishing the applicability of an exemption). To meet the specificity requirement a
custodian must not only cite an exemption, but must also state why the exemption applies to the
withheld or redacted portion of the responsive record.

In responding to this request, please consider that M.G.L., ch. 66, §10 (b)(iv) requires an
agency provide specific reasons for any withholding. Further, M.G.L., ch. 66, § 10 contemplates
a record may possess both exempt and nonexempt portions and requires an agency to produce
those nonexempt portions.

GAO looks forward to your response. In the event you have any questions, please feel
free contact me at the below email address. Thank you for your prompt attention, time and
consideration to this matter.

Respectfully submitted,

Joe Thomas
Joe@govoversight.org
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THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL
ONE ASHBURTON PLACE

BOSTON, MA 02108

GUIDELINES FOR
SPECIAL ASSISTANT ATTORNEYS GENERAL

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)




TABLE OF CONTENTS

INTRODUCTION
PRIVATE PRACTICE OF LAW
A. Criminal Defense Practice
General Civil Practice
FINANCIAL INTEREST IN CONTRACTS OF STATE AGENCY
EDUCATION AND ON-LINE TRAINING REQUIREMENTS FOR SPECIAL ASSISTANTS
POLITICAL ACTIVITY
SCOPE OF APPOINTMENTS
A. Appeals
Federal Court
Affirmative Litigation
Suits Against the Commonwealth
Delegation to Agency Staff Counsel
Criminal Prosecutions
REPORTING
SETTLEMENTS
DURATION OF APPOINTMENT
COMPENSATION
PRESS

XII. MISCELLANEOUS CONSIDERATIONS

Appendix A (Civil Guidelines)
Appendix B (Criminal Guidelines)

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)




INTRODUCTION

This memorandum is designed to inform Special Assistant Attorneys General (“Special
Assistants”) of the consequences of accepting their appointments and to answer the questions
most frequently asked by those appointed. The instructions contained in this memorandum

are not all encompassing.

PRIVATE PRACTICE OF LAW

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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Criminal Defense Practice

General Civil Practice

®

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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FINANCIAL INTEREST IN CONTRACTS OF STATE AGENCY

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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EDUCATION AND ON-LINE TRAINING REQUIREMENT FOR SPECIAL ASSISTANTS

Special Assistants will receive with their
appointment letters a memorandum outlining the new education and training requirements
and a Summary of the Conflict of Interest Law prepared by the State Ethics Commission.
Special Assistants should read the memorandum and follow the instructions concerning the
return of certificates acknowledging their receipt of the Summary (which must be returned
within 10 business days of receipt of the Summary) and their compliance with the on-line
training requirement. The AGO will distribute the Summary annually and notify the SAAsG bi-
annually when it is time to take the on-line test (January-April of odd-numbered years). Any
questions about M.G.L. c. 268A, the State Ethics Reform Law, or the application of these laws

may be directed to the General Counsel’s Office.

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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POLITICAL ACTIVITY

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)

[y
o
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VI. SCOPE OF APPOINTMENTS

It is the Attorney General’s responsibility to establish a consistent legal policy for the
Commonwealth. For that reason, except with respect to matters referred to a Special Assistant
because of a conflict of interest, Special Assistants are subject to the authority of the Attorney
General to direct their activities.

With respect to documents to be filed in the trial courts, except with respect to matters
referred to a Special Assistant because of a conflict of interest, Special Assistants must submit
pleadings, including dispositive motions, non-routine motions, memoranda, briefs, and other

such pleadings and documents for review at least 7 days before serving (where Rule 9A applies)

With respect to settlements, Special Assistants may not settle any assigned matters

without the prior approval of the AGO contact as to both the amount and the terms of the

settlement and as to the actual language of the settlement agreement and/or release. Special

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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Assistants must submit appellate briefs for review at least 7 days before filing.
The scope of the authority delegated to each Special Assistant is limited to that
described in the appointment letter. In addition, all Special Assistants are subject to the

following restrictions.

>

Appeals

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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B. Federal Court

0

Affirmative Litigation

D. Suits Against the Commonwealth

m

Delegation to Agency Staff Counsel

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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The following are examples of signature blocks that should be used.

(1) by Agency General Counsel:

Respectfully submitted,

COMMONWEALTH OF MASSACHUSETTS,
By its attorney,

MAURA HEALEY
ATTORNEY GENERAL

By:
[Agency General Counsel’s Name]
Special Assistant Attorney General
[Bar No.]

[Title/Agency]

[Address]

[Telephone Number]

[Fax Number]

[e-mail Address]

(2) by Staff Attorneys acting by designation of Agency General Counsel:

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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Respectfully submitted,

COMMONWEALTH OF MASSACHUSETTS,
By its attorney,

MAURA HEALEY
ATTORNEY GENERAL

By:
[Agency General Counsel’s Name]
Special Assistant Attorney General
[Bar No.]

[Title/Agency]

[Address]

[Telephone Number]

[Fax Number]

[e-mail Address]

On the brief [memorandum]:

(3) By a private attorney acting as a Special Assistant:

Respectfully submitted,

COMMONWEALTH OF MASSACHUSETTS,
By its attorney,

MAURA HEALEY
ATTORNEY GENERAL

By:
[Attorney’s Name]

Special Assistant Attorney General
[Bar No.]

[Law Firm]

[Address]

[Telephone Number]

[Fax Number]

[e-mail Address]

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)




n

Criminal Prosecutions

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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VII. REPORTING

_ Special Assistants who report to the Trial Division will also be

assigned a Trial Division Supervisor, with whom they will have quarterly case review discussions
regarding the status of their open cases, upcoming events, and case strategy.

In addition, all Special Assistants must provide a written status report every six months.
Twice per year, Special Assistants will receive an e-mail from the General Counsel’s Office
indicating it is time to provide a written status report, preferably in electronic form, and
providing instructions. The information that should be included is as follows:

Case name

Court and docket number
Nature of the claim

Status of the case

Recent activity on the case
Expected next steps

VIIl.  SETTLEMENTS

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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IX. DURATION OF APPOINTMENT

Special Assistants must be sworn in before making their first court filing or appearance
in their Special Assistant capacity. The appointment letter provides additional instructions
about the swearing in process. The time in which to be sworn in expires 90 days from the date
of the appointment letter.

As a general proposition, the duration of each Special Assistant’s commission is
governed by the terms of his or her letter of appointment. Many Special Assistants are
appointed to handle particular cases. When such a case is concluded, the Special Assistant
and/or the AGO internal contact should notify the General Counsel’s Office and the
appointment will be vacated.

Other letters of appointment contain specific termination dates, while others have
historically been open-ended. If a Special Assistant receives such an open-ended letter, the
term of his or her appointment is coterminous with that of the Attorney General. Of course, all
Special Assistants, as well as Assistant Attorneys General, serve at the pleasure of the Attorney

General.

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)




COMPENSATION
Unless otherwise agreed, Special Assistants who are compensated by the AGO will be

paid at a uniform rate set by the Attorney General from time to time. Itemized billing

statements should be submitted each month to the Assistant Attorney General designated for

this purpose in the Special Assistant’s letter of appointment. _

Please note that Special Assistants appointed by the AGO should not bill the AGO, and
the AGO will not compensate Special Assistants for time spent completing the Special Assistant
appointment process, such as submitting the conflict of interest statement, reviewing the
Special Assistant appointment letter, or traveling locally to the Secretary of the
Commonwealth’s Office to be sworn in.

Since the fiscal year for the Commonwealth of Massachusetts ends on June 30, all bills

for services rendered prior to this date must be submitted for payment by no later than July 15.

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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Except in the case of conflict SAAsG, the AGO reserves the right to request copies of
itemized bills for work performed by the Special Assistant on behalf of the Commonwealth,
regardless of whether the AGO or another Commonwealth agency is responsible for payment.
Xl PRESS

To ensure that the AGO speaks with one consistent voice and message, it is the policy
of the Attorney General, for all cases in which the AGO appears through regular or Special
Assistant Attorneys General, to have all press releases, statements, and answers to questions

about particular cases issue from the AGO’s Press Office. Case-related contacts with the media

must be approved in advance by the Director of Communications (617.963.2331). Special

Assistants who receive questions from the media at court hearings or by other means should
refer such questions to the Press Office in the first instance. The above policy does not apply to
cases in which the Special Assistant is appointed because of a conflict of interest.

XIl. PUBLIC RECORDS, FAIR INFORMATION PRACTICES, PERSONAL DATA SECURITY, AND
RECORDS RETENTION

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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The Statewide Records Retention

Schedule (and subsequent supplements) is available at

http://www.sec.state.ma.us/arc/arcidx.htm. Section B-6 of the Statewide Records Retention

Schedule is particularly important as it contains the retention periods for legal records unique

to the AGO.

At the beginning of the Special Assistant’s engagement and upon the
completion of the matter for which the Special Assistant was retained, the AGO will provide

detailed instructions to the Special Assistant.

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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Special Assistants are welcome to contact the AGO General
Counsel’s Office their AGO contact (or, in the case of
Government Bureau/Trial Division cases, the Trial Division
management team) if they have any questions or concerns.

General Counsel’s Office

Judy Zeprun Kalman

General Counsel
Judy.Zeprun@massmail.state.ma.us
617.963.2018

Eileen Carey
Paralegal, General Counsel’s Office

Eileen.Carey@massmail.state.ma.us
617.963.2921

For Trial Division Cases:
Anne Sterman

Chief, Trial Division (Government Bureau)
Anne.Sterman@massmail.state.ma.us
617.963.2524

Liza Tran

Deputy Chief, Trial Division (Government Bureau)
Liza.Tran@massmail.state.ma.us

617.963.2920

Jeffrey Collins
Managing Attorney, Trial Division (Government Bureau)

Jeffrey.Collins@massmail.state.ma.us
617.963.2312

Thank you for your service.

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)




APPENDIX A
The Attorney General’s Guidelines for the Conduct of Civil Litigation
Introduction

The Massachusetts Attorney General represents the Commonwealth in all civil litigation.

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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APPENDIX B

The Attorney General’s Guidelines for the Conduct of Criminal Cases
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2. SAAsG must notify the Division Chief of any court or filing dates seven (7) days in
advance of such events; and

3. Per the Special Assistant appointment letter, twice per year, all SAAsG, whether
handling certain categories of cases or handling individual cases are required to provide a
written status report to the General Counsel’s Office. When a bi-annual report is due, the
Special Assistant will receive an e-mail from the General Counsel’s Office indicating it is time to
provide a written status report, preferably in electronic form. The information that should be
included is as follows:

Case name

Court and docket number
Nature of the claim

Status of the case

Recent activity on the case
Expected next steps

MAGO General Counsel’s Office SAAG Guidelines (Rev. February 5, 2019)
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May 3, 2024

VIA EMAIL ONLY

Joe Thomas
Government Accountability & Oversight
Joe@govoversight.org

Re: Your Public Records Request

Dear Joe Thomas:

| write in further response to your April 5, 2024 public records request made to the Office of the
Attorney General (AGO), specifically the following:

1) common interest agreements entered by the Office of the Attorney General in 2023,
or in 2024, which covers or includes the term i) climate superfund, and/or ii) climate
change superfund. These terms are not case sensitive; and also

2) Common Interest, engagement, retainer, pro bono, representation, non-disclosure,
confidentiality, contingency and/or fee contract or agreement(s) that were entered into
by your Office in 2023 or 2024, with or that have as a party the law firm Sher Edling, LLP.

In an April 24, 2024 letter, we let you know that we were still in the process of identifying and
reviewing records that may be responsive to your request and needed more time to complete
our review. Today we enclose forty-four (44) pages of records that may be responsive to your
request and are subject to disclosure under the public records law, M.G.L. c. 66, § 10 and M.G.L.
c.4,§7,cl.26. We are withholding two (2) additional records that constitute privileged
attorney work product? and a privileged attorney-client communication.?

The public records law permits a custodian of public records to charge requesters for certain
costs associated with responding to public records requests. See M.G.L. c. 66, § 10(d); and 950
CMR 32.07. However, M.G.L. c. 66, § 10(d)(ii)(B) provides that no fees shall be charged for the

1 See DaRosa v. City of New Bedford, 471 Mass. 446 (2015).
2 See Suffolk Const. Co., Inc. v. Division of Capital Asset Management, 449 Mass. 444 (2007).
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first four (4.0) hours of labor required to respond to a request. As 3.5 hours of time were
required to respond to this request, there are no fees to be paid.

You have the right to appeal this response to the Supervisor of Records pursuant to M.G.L.
c. 66, § 10A(a), and to seek judicial review of an unfavorable decision by commencing a civil
action in the Superior Court under M.G.L. c. 66, § 10A(c).

Very truly yours,
Al
Hanne Rush

Assistant Attorney General
General Counsel’s Office
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June 14, 2024

VIA EMAIL ONLY

Nathaniel Lindzen, Esq.

Law Office of Nathaniel M. Lindzen
57 School Street

Wayland, MA 01778
nlindzen@corpfraudlaw.com

Re: GAOQ’s April 9, 2024 Public Records Request — Supplemental Response

Dear Nathaniel Lindzen:

| write in supplemental response to our May 3, 2024 response to an April 9, 2024 public
records request submitted to the Office of the Attorney General (AGO) by Joe Thomas of
Government Accountability and Oversight (GAO)? for the following records:

1) common interest agreements entered by the Office of the Attorney General in 2023,
or in 2024, which covers or includes the term i) climate superfund, and/or ii) climate
change superfund. These terms are not case sensitive; and also

2) Common Interest, engagement, retainer, pro bono, representation, non-disclosure,
confidentiality, contingency and/or fee contract or agreement(s) that were entered into
by your Office in 2023 or 2024, with or that have as a party the law firm Sher Edling, LLP.

In our May 3, 2024 response, we provided GAO with forty-four (44) pages of records that may
be responsive to the request and are subject to disclosure under the public records law, M.G.L.
c.66,§ 10 and M.G.L.c. 4, § 7, cl. 26, and withheld two (2) additional records. One of the
records — the Confidentiality Agreement with Sher Edling LLP —is properly withheld from

1 We note that our initial responses, including the May 3, 2024 response, stated that we received the
request on April 5, 2024. However, we received this request on April 9, 2024 and a different request
from GAO on April 5, 2024.

2 This supplemental response is provided to you as counsel for GAO in the ongoing litigation regarding
this public records request.
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disclosure as it constitutes privileged attorney work product® and an attorney-client
communication.*

In addition, we withheld one other record —the AGO’s Guidelines for Special Assistant
Attorneys General — as a privileged attorney-client communication.®> Upon further review, the
AGO has decided to disclose this record, consisting of thirty-nine (39) pages, with portions
redacted in accordance with M.G.L. c. 4, § 7, cl. 26(d), as they are deliberative or policymaking
in nature and relate to an ongoing and evolving deliberative process, namely the AGO’s position
with respect to the legal requirements and processes for handling civil and criminal litigation
matters on behalf of the Commonwealth of Massachusetts, the disclosure of which would taint
this continuous policymaking process by inhibiting the candid thinking that results in reasoned
and legally defensible courses of action now and in the future. In addition, the redacted
portions of this record constitute privileged attorney work product® and attorney-client
communications.”

Finally, to clarify any ambiguity in our May 3, 2024, response, the AGO does not have any
records responsive to Part 1 of the request. The records provided and withheld in our May 3,
2024 response are records that may be responsive to Part 2 of the request.

Very truly yours,
(1, /{

f~;5"l,fﬂi M

Hanne Rush

Assistant Attorney General
General Counsel’s Office

cc: Angélica Duron, Assistant Attorney General

3 See DaRosa v. City of New Bedford, 471 Mass. 446 (2015); see also Commonwealth of Massachusetts v.
Uber Technologies, Inc. and Lyft, Inc., 2022 WL 16839219 (Suffolk Sup. Ct. February 28, 2022).

4 See Suffolk Const. Co., Inc. v. Division of Capital Asset Management, 449 Mass. 444 (2007); see also
Hanover Ins. Co. v. Rapo & Jepsen Ins. Services, Inc., 449 Mass. 609, 616 (2007) (citations omitted) (“The
attorney-client privilege ... also protects such statements made to or shared with necessary agents

of the attorney or the client ... for the purpose of facilitating the rendition of such advice.”).

> [d.

6 See DaRosa, supra; see also Uber Technologies, Inc. and Lyft, Inc., supra.

7 See Suffolk Const. Co., Inc., supra; see also Hanover Ins. Co., supra.
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8/4/24, 7:12 PM Gmail - GAO v. Mass. Office of the Attorney General, Andrea Joy Campbell (2484CV01197)

M Gma" Securities Whistleblower <corpfraudlaw@gmail.com>

GAO v. Mass. Office of the Attorney General, Andrea Joy Campbell (2484CV01197)

Nathaniel Lindzen <nlindzen@corpfraudlaw.com> Mon, Jul 8, 2024 at 11:43 AM
To: "Duron, Angelica (AGO)" <Angelica.Duron@mass.gov>

Hi Angelica,

| just wanted to let you know that after further consideration and analysis of your production letters, we will likely move for discovery in 1197 and hold off on SJ briefs until we better
understand your assertions of privilege. Given we touched upon these exact issues during our call last Monday I'm presuming you don't wish to discuss/confer further but if I'm wrong
please let me know. (I believe you stated that you felt it was not worth shedding more light on your privilege claims because they "were privileged and nothing would be enough for us
anyway" or words to that exact effect).

Best,

Nate
[Quoted text hidden]
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8/4/24, 7:12 PM Gmail - GAO v. Mass. Office of the Attorney General, Andrea Joy Campbell (2484CV01197)

M Gma" Securities Whistleblower <corpfraudlaw@gmail.com>

GAO v. Mass. Office of the Attorney General, Andrea Joy Campbell (2484CV01197)

Duron, Angelica (AGO) <Angelica.Duron@mass.gov> Tue, Jul 9, 2024 at 12:40 PM
To: Nathaniel Lindzen <nlindzen@corpfraudlaw.com>

Nate,

| disagree with your characterization of my words during out call. | expressed that additional details could reveal privileged information itself. | pointed to the
specificity in the AGO’s supplemental response, including the fact that the response identified the records by name and nature. As | stated, the AGO has already
produced its contract with Sher Edling LLP, and was withholding only its confidentiality agreement with the firm. As to the AGO’s SAAG Guidelines, and your
objection to the number of redactions, I'll add here that the Table of Contents, by virtue of being entirely unredacted, provides information as to the nature of each
redacted section. The legal basis for producing this document in redacted form is further explained in the supplemental response. We have provided the
information necessary to assess the grounds for applicable exemptions, and | disagree that discovery is warranted in this matter.

[Quoted text hidden]
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THE COMMONWEALTH OF MASSACHUSETTS

OFFICE OF THE ATTORNEY GENERAL

ONE ASHBURTON PLACE
BOSTON, MASSACHUSETTS 02108

ANDREA JOy CAMPBELL (617) 727-2200
ATTORNEY GENERAL WWW.mass.gov/ago

January 25, 2024

By email only
Matthew Kendall Edling, Esq.

Sher Edling, LLP

100 Montgomery Street, Suite 1410
San Francisco, CA 94104
matt@sheredling.com

Dear Attorney Edling:

I hereby appoint you a Special Assistant Attorney General (SAAG) for the purpose of
representing the Commonwealth of Massachusetts in the matter of Commonwealth of
Massachusetts v. ExxonMobil Corporation, Suffolk Superior Court, No. 1984CV03333-BLS1.
In the event the Commonwealth prevails in this matter, your firm has agreed that its
compensation will be based on court awarded attorneys’ fees. The Office of the Attorney
General (AGO) will not be responsible for your compensation.

Special Assistant Attorneys General must take an oath of office. We will contact you today
to discuss details of your swearing in. Please note that you must be sworn in within ninety
(90) days of the date of this appointment letter.

This appointment does not authorize you to file any complaint, or to take or defend any matter in
the appellate courts, including any matter before a single justice, without prior written approval
from the AGO. However, you may take immediate procedural steps necessary to preserve the
Commonwealth’s rights without prior approval, if such action is required on a short deadline.
Also, this appointment does not authorize you to request that a case or ruling be reported to an
appellate court, or to assent to or indicate a lack of opposition to a request for a report made by
another party or suggested by a trial court, without prior written approval from the AGO. Any
order reporting a case or ruling, and any notice of appeal from a trial court ruling, must be
promptly reported to your contact within the AGO.

Our procedures require that you provide a written status report to your point of contact after any
significant activity, or every six months, whichever is sooner. Twice per year, you will receive
an e-mail from the General Counsel’s Office indicating it is time to provide a written status
report, preferably in electronic form. The information that should be included is as follows:

e (Case name
e Court and docket number
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Matthew Kendall Edling, Esq.
January 25, 2024
Page 2

e Nature of the claim

e Status of the case

e Recent activity on the case
e Expected next steps.

These reports should be sent to GCOMailbox @state.ma.us.

A copy of the Attorney General’s SAAG General Guidelines (Revised February 2019) has been
provided to you. Particular attention is drawn to the fact that, in order to maintain a consistent
legal policy for the Commonwealth, Special Assistants are subject to the authority of the
Attorney General to direct their activities. It is for this reason we ask you to take particular care
to speak to your AGO contact about novel issues and, in any event, before involving yourself in
any appellate matter. It is understood that you will fully comply with the guidelines, including
the requirement that you will submit pleadings and other documents for review, and not settle
any assigned matter without approval of the AGO.

In the event there is any conflict between information contained in the guidelines and this letter,
this letter controls.

Your point of contact is Richard Johnston, Chief of our Energy and Environment Bureau. Please
be advised that per the SAAG Guidelines, you must submit pleadings for review to, and obtain
settlement approval from Mr. Johnston. Please direct any questions relating to this letter, the
scope of your authority or responsibilities, or the guidelines to him. His contact information is
617-963-2028, richard.johnston @mass.gov.

You should also be aware that as a Special Assistant Attorney General, you are a “special
state employee” within the meaning of G.L. c. 268A, §1(0), and therefore you are subject to
the Massachusetts Conflict of Interest Law, G.L. c. 268A, §§ 1-29. The State Ethics Reform
Law, G.L. c. 268A, § 28, imposes education and training requirements on public employers
and employees, including special state employees. I will provide by email a memorandum
outlining the education and training requirements and a Summary of the Conflict of
Interest law prepared by the State Ethics Commission. Please read the memorandum and
follow the instructions concerning the return of certificates acknowledging vour receipt of
the Summary (which must be returned within 10 days) and your compliance with the
training requirement. When you take the Online Training Program (which must be
completed within thirty (30) days of the date of this appointment letter), please send a copy
of your State Ethics Commission Certificate of Completion to our paralegal, Eileen Carey,
at eileen.carey @mass.gov. If you have any questions about G.L. c. 268A, the State Ethics
Reform Law, or the application of these laws to you, please do not hesitate to contact me at
617-963-2120 or paula.mcmanus @mass.gov.

The State Ethics Commission has promulgated a regulation, 930 CMR 6.13(4), which exempts
Special Assistant Attorneys General from G.L. c. 268A, §§ 4 (a), 4(c), and 7, provided that the
SAAG complies in every respect with the provisions of the Massachusetts Rules of Professional
Conduct. Your appointment has been approved based upon information you provided in
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Matthew Kendall Edling, Esq.
January 25, 2024
Page 3

connection with the SAAG approval process. If you become aware of any legal engagement
where your representation of a client would be directly adverse to the Commonwealth, or where
the representation of the Commonwealth would be materially limited by the responsibilities to
another client, a third person, or your own interests, please contact me immediately. See
Massachusetts Rules of Professional Responsibility, Rule 1.7, 1.9, 1.10, and 1.11.

The AGO seeks to ensure that matters handled on its behalf are case-tracked and monitored. I
will email an inquiry and certification form for you to complete and sign. Please return the
forms to Eileen Carey at eileen.carey @mass.gov within one month from the date of this letter.

SAAG files are subject to the Statewide Records Retention Schedules, specifically Section B06.
See https://www.sec.state.ma.us/divisions/archives/records-management/agency-records.htm.
At the conclusion of the case, you will be asked to return the client file to the AGO. We
understand that your firm reserves the right to destroy or otherwise dispose of any non-client
files after a reasonable time following the termination of the engagement. We expect that you
will keep confidential any non-public information the Office of the Attorney General has
supplied to you, and will retain such information in accordance with applicable rules of
professional conduct, except as otherwise required by law.

Your appointment will continue until completion of the proceedings in this matter, subject to the
right of the Attorney General to terminate or modify the appointment, in the exercise of her
discretion, at any time.

Very truly yours,
’_f\fl{i i |'
1N

Paula McManus
Acting General Counsel

cc: William F. Galvin, Secretary of the Commonwealth
Richard Johnston, Bureau Chief, Energy & Environment Bureau, AGO
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