From: Kassie Siegel <ksiegel@biologicaldiversity.org>

Sent: Tuesday, January 12, 2021 10:58 AM PST

To: Horowitz, Cara (ELC) <horowitz.elc@law.ucla.edu>; Hecht, Sean <hecht@law.ucla.edu>; Stein, Julia (ELC)
<stein.elc@law.ucla.edu>; Carlson, Ann <carlson@law.ucla.edu>

Subject: Letter to Biden-Harris Administration Re ESA & Climate Change

Attachment(s): "21 01 12 Letter RE Climate Change and Endangered Species.docx"

Hi Cara, Sean, Julia, and Ann,
Hope all is as well as can be. | am following up on this letter to the Biden administration asking for revocation of a series of memos

going back to 2008 that seek to block consideration of GHGs in ESA Section 7 consultation. The letter also asks for revocation of the
Trump ESA Section 7 regs.

So far we have a long and fabulous list of scientist signatories and we’re hoping to add some additional law profs & practitioners by
the end of this week.

LMK if I can answer any questions about it?

Huge, huge thanks. | know you are all so busy! - Kassie

Kassie Siegel, Director
Climate Law Institute

Center for Biological Diversit
Phone: (951) 961-7972

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of
the intended recipient. Any review, reliance or distribution by others or forwarding without express permission
is strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.

---------- Forwarded message ---------

From: Meyer, Katherine Anne <kmeyer@law.harvard.edu>

Date: Sun, Jan 3, 2021 at 8:23 PM

Subject: Request that you join our effort to ask the Biden-Harris Administration to take action on Climate Change matter

Cc: Barnekow, Kate <kbarnekow@law.harvard.edu>

We are writing to ask if you will add your name to our effort to convince the new Biden-Harris Administration to rescind certain
policies that are particularly counterproductive to protecting wildlife and plants adversely affected by Climate Change. These
include (1) the 2008 Bernhardt Memorandum that advised federal agencies that they need not take Climate Change into
consideration when complying with their obligation under Section 7 of the Endangered Species Act to “insure” that their actions are
not likely to jeopardize the continued existence of listed species; (2) the Fish and Wildlife Service’s 2010 Memorandum arguing
that the determination of whether a species is “endangered” does not include whether it may become extinct due to Climate
Change; and (3) parts of the Trump Administration’s revised ESA regulations that also attempt to downplay consideration of
Climate Change in determining the adverse effects of agency decisions. For years, these policies have been relied upon to deny
much needed protection to species threatened with serious harm and extinction by Climate Change.

We have attached a copy of the cover letter and analysis drafted by the Harvard Law School Animal Law & Policy Clinic on behalf
of the Center for Biological Diversity. Our current plan is to present these materials to the new Administration the week of January
25, 2021, on behalf of a coalition of environmental lawyers and scientists. Accordingly, we request that you let us know by no
later than the end of the day, January 8, whether we can add your name and signature to this very important initiative. If so,
please provide us with your name, title, and affiliation, as you would like to have it appear on the cover letter, and please send us a
jpeg of your signature if you've got it.

Please let us know if you have any questions or need any additional information from us, including any of the 3 documents
referenced above.

Thank you,

Katherine Meyer Kassie Siegel

Director, Animal Law and Policy Clinic Director, Climate Law Institute
Visiting Assistant Clinical Professor of Law Center for Biological Diversity
Harvard Law School (951) 961-7972

617-998-2450

HLS Students, Class of 2021



MARYLAND
FORM

MW507

Purpose. Complete Form MW507 so that your employer can withhold the correct
Maryland income tax from your pay. Consider completing a new Form MW507
each year and when your personal or financial situation changes.
Basic Instructions. Enter on line 1 below, the number of personal exemptions
you will claim on your tax return. However, if you wish to claim more exemptions,
or if your adjusted gross income will be more than $100,000 if you are filing
single or married filing separately ($150,000, if you are filing jointly or as head
of household), you must complete the Personal Exemption Worksheet on page
2. Complete the Personal Exemption Worksheet on page 2 to further adjust your
Maryland withholding based on itemized deductions, and certain other expenses
that exceed your standard deduction and are not being claimed at another job or
by your spouse. However, you may claim fewer (or zero) exemptions.
Additional withholding per pay period under agreement with employer. If
you are not having enough tax withheld, you may ask your employer to withhold
more by entering an additional amount on line 2.
Exemption from withholding. You may be entitled to claim an exemption from
the withholding of Maryland income tax if:
a. Last year you did not owe any Maryland Income tax and had a right to a full
refund of any tax withheld; AND,
b. This year you do not expect to owe any Maryland income tax and expect to have
a right to a full refund of all income tax withheld.
If you are eligible to claim this exemption, complete Line 3 and your employer will
not withhold Maryland income tax from your wages.
Students and Seasonal Employees whose annual income will be below the mini-
mum filing requirements should claim exemption from withholding. This provides
more income throughout the year and avoids the necessity of filing a Maryland
income tax return.
Certification of nonresidence in the State of Maryland. Complete Line 4. This
line is to be completed by residents of the District of Columbia, Virginia or West
Virginia who are employed in Maryland and who do not maintain a place of abode
in Maryland for 183 days or more.
Residents of Pennsylvania who are employed in Maryland and who do not maintain
a place of abode in Maryland for 183 days or more, should complete line 5 to ex-
empt themselves from the state portion of the withholding tax. These employees
are still liable for withholding tax at the rate in effect for the Maryland county in
which they are employed, unless they qualify for an exemption on either line 6 or
line 7. Pennsylvania residents of York and Adams counties may claim an exemp-
tion from the local withholding tax by completing line 6. Pennsylvania residents
living in other local jurisdictions which do not impose an earnings or income tax
on Maryland residents may claim an exemption by completing line 7. Employees
qualifying for exemption under 6 or 7, should also write “EXEMPT” on line 4.
Line 4 is NOT to be used by residents of other states who are working in Maryland,
because such persons are liable for Maryland income tax and withholding from

their wages is required.
If you are domiciled in the District of Columbia, Pennsylvania or Virginia and main-
tain a place of abode in Maryland for 183 days or more, you become a statutory
resident of Maryland and you are required to file a resident return with Maryland
reporting your total income. You must apply to your domicile state for any tax
credit to which you may be entitled under the reciprocal provisions of the law. If
you are domiciled in West Virginia, you are not required to pay Maryland income
tax on wage or salary income, regardless of the length of time you may have
spent in Maryland.

Under the Servicemembers Civil Relief Act, as amended by the Military Spouses

Residency Relief Act, you may be exempt from Maryland income tax on your

wages if (i) your spouse is a member of the armed forces present in Maryland in

compliance with military orders; (ii) you are present in Maryland solely to be with
your spouse; and (iii) you maintain your domicile in another state. If you claim
exemption under the SCRA enter your state of domicile (legal residence) on Line

8; enter "EXEMPT” in the box to the right on Line 8; and attach a copy of your

spousal military identification card to Form MW507. In addition, you must also

complete and attach Form MW507M.

Duties and responsibilities of employer. Retain this certificate with your re-

cords. You are required to submit a copy of this certificate and accompanying

attachments to the Compliance Division, Compliance Programs Section, 301 West

Preston Street, Baltimore, MD 21201, when received if:

1. You have any reason to believe this certificate is incorrect;

2. The employee claims more than 10 exemptions;

3. The employee claims an exemption from withholding because he/she had no
tax liability for the preceding tax year, expects to incur no tax liability this year
and the wages are expected to exceed $200 a week;

4. The employee claims an exemption from withholding on the basis of nonresi-
dence; or

5. The employee claims an exemption from withholding under the Military Spous-
es Residency Relief Act.

Upon receipt of any exemption certificate (Form MW507), the Compliance Division

will make a determination and notify you if a change is required.

Once a certificate is revoked by the Comptroller, the employer must send any new

certificate from the employee to the Comptroller for approval before implementing

the new certificate.

If an employee claims exemption under 3 above, a new exemption certificate must

be filed by February 15th of the following year.

Duties and responsibilities of employee. If, on any day during the calendar

year, the number of withholding exemptions that the employee is entitled to claim

is less than the number of exemptions claimed on the withholding exemption cer-
tificate in effect, the employee must file a new withholding exemption certificate
with the employer within 10 days after the change occurs.

Employee’s Maryland Withholding Exemption Certificate

Print full name

Social Security Number

Street Address, City, State, ZIP

County of residence (Nonresidents enter Maryland county (or Baltimore City) where you are employed.)

D Single

D Married (surviving spouse or unmarried Head of Household) Rate

D Married, but withhold at Single rate

Total number of exemptions you are claiming not to exceed line f in Personal Exemption Worksheetonpage2. ...................... 1.
2. Additional withholding per pay period under agreement with employer. . . . . . . e 2.
3. I claim exemption from withholding because I do not expect to owe Maryland tax. See instructions above and check boxes that apply.
D a. Last year I did not owe any Maryland income tax and had a right to a full refund of all income tax withheld and
D b. This year I do not expect to owe any Maryland income tax and expect to have the right to a full refund of all income tax withheld.
(This includes seasonal and student employees whose annual income will be below the minimum filing requirements).
If both a and b apply, enter year applicable (year effective) Enter "EXEMPT" here . ........... .. .. 3.
4. 1 claim exemption from withholding because I am domiciled in one of the following states. Check state that applies.
[] District of Columbia [] virginia [] West Virginia
I further certify that I do not maintain a place of abode in Maryland as described in the instructions above. Enter “EXEMPT" here. ......... 4.
5. I claim exemption from Maryland state withholding because I am domiciled in the Commonwealth of Pennsylvania and I do not
maintain a place of abode in Maryland as described in the instructions on Form MW507. Enter "EXEMPT” here. . . . ... ..o o v i i i e 5.
6. I claim exemption from Maryland local tax because I live in a local Pennysylvania jurisdiction within York or Adams counties.
Enter "EXEMPT” here and on line 4 of FOrmM MW S 07.. . . .. ..ottt e e e e e e e e e ettt e e ettt 6.
7. I claim exemption from Maryland local tax because I live in a local Pennsylvania jurisdiction that does not impose an earnings or income
tax on Maryland residents. Enter "EXEMPT” here and on line 4 of Form MW507. . . ... . e e e 7.

8. I certify that I am a legal resident of the state of

and am not subject to Maryland withholding because | meet the require-

ments set forth under the Servicemembers Civil Relief Act, as amended by the Military Spouses Residency Relief Act. Enter “EXEMPT” here.. . . 8.

Under the penalty of perjury, I further certify that I am entitled to the number of withholding allowances claimed on line 1 above, or if claiming exemption
from withholding, that I am entitled to claim the exempt status on whichever line(s) I completed.

Employee’s signature

Date

Employer’s name and address including ZIP code (For employer use only)

Federal Employer Identification Number

COM/RAD-036 20-49



MARYLAND page 2
FORM

MW507

Personal Exemptions Worksheet

Line 1

a. Multiply the number of your personal exemptions by the value of each exemption from the table below.
(Generally the value of your exemption will be $3,200; however, if your federal adjusted gross income is
expected to be over $100,000, the value of your exemption may be reduced. Do not claim any personal
exemptions you currently claim at another job, or any exemptions being claimed by your spouse.
To qualify as your dependent, you must be entitled to an exemption for the dependent on your federal
income tax return for the corresponding tax year. NOTE: Dependent taxpayers may not claim themselves as

AN BXEMPLION. . o o e a.
b. Multiply the number of additional exemptions you are claiming for dependents age 65 or over by the value of
each exemption from the table below. . . .. ... . . b.

c. Enter the estimated amount of your itemized deductions (excluding state and local income taxes) that
exceed the amount of your standard deduction, alimony payments, allowable childcare expenses, qualified
retirement contributions, business losses and employee business expenses for the year. Do not claim any
additional amounts you currently claim at another job or any amounts being claimed by your spouse. NOTE:
Standard deduction allowance is 15% of Maryland adjusted gross income with a minimum of $1,550 and a

maximum of $2,300. (o
d. Enter $1,000 for additional exemptions for taxpayer and/or spouse age 65 or over and/or blind.. . .. ... .. d.
e. Add total of lines @ through d. . . . . . . .. e e.
f. Divide the amount on line e by $3,200. Drop any fraction. Do not round up. This is the maximum

number of exemptions you may claim for withholding tax purposes. . ... ......... ... .. f.

If you will file your tax return
If your federal AGI is
Single or Married Filing Separately Joint, Head of Household
Your Exemption is or Qualifying Widow(er)
Your Exemption is
$100,000 or less $3,200 $3,200
Over But not over
$100,000 $125,000 $1,600 $3,200
$125,000 $150,000 $800 $3,200
$150,000 $175,000 $0 $1,600
$175,000 $200,000 $0 $800
In excess of $200,000 $0 $0

FEDERAL PRIVACY ACT INFORMATION

Social Security numbers must be included. The mandatory disclosure of your Social Security number is
authorized by the provisions set forth in the Tax-General Article of the Annotated Code of Maryland. Such
numbers are used primarily to administer and enforce the individual income tax laws and to exchange
income tax information with the Internal Revenue Service, other states and other tax officials of this state.
Information furnished to other agencies or persons shall be used solely for the purpose of administering tax
laws or the specific laws administered by the person having statutory right to obtain it.

COM/RAD-036 20-49



FORM
M-4

Printfull name ...
Printhome address. ... ..o

Employee:

File this form with your em- 1
ployer. Otherwise, Massachu- )
setts Income Taxes will be 2.

withheld from your wages
without exemptions.

Employer:

Keep this certificate with your
records. If the employee is
believed to have claimed
excessive exemptions, the
Massachusetts Department
of Revenue should be so
advised.

B. [ Check if you are blind.

will not exceed $8,000.

be before next year and if otherwise qualified, write “5.” See Instruction C......... ... ..ot
Write the number of your qualified dependents. See Instruction D. ............iiuiiuiiiii s
Add the number of exemptions which you have claimed above and write the total.....................oooooiin.
Additional withholding per pay period under agreement with employer $

HOW TO CLAIM YOUR WITHHOLDING EXEMPTIONS

Your personal exemption. Write the figure “1.” If you are age 65 or over or will be before next year, write “2”

If married and if exemption for spouse is allowed, write the figure “4.” If your spouse is age 65 or over or will

A. [ check if you will file as head of household on your tax return.
c. [ check if spouse is blind and not subject to withholding.
D. [ Check it you are a full-time student engaged in seasonal, part-time or temporary employment whose estimated annual income

EMPLOYER: DO NOT withhold if Box D is checked.

| certify that the number of withholding exemptions claimed on this certificate does not exceed the number to which | am entitled.

THIS FORM MAY BE REPRODUCED

THE COMMONWEALTH OF MASSACHUSETTS, DEPARTMENT OF REVENUE

A. Number. The more exemptions you claim on this certificate, the less tax
withheld from your employer. If you claim more exemptions than you are
entitled to, civil and criminal penalties may be imposed. However, you may
claim a smaller number of exemptions without penalty. If you do not file a
certificate, your employer must withhold on the basis of no exemptions.

If you expect to owe more income tax than will be withheld, you may either
claim a smaller number of exemptions or enter into an agreement with your
employer to have additional amounts withheld.

You should claim the total number of exemptions to which you are entitled to
prevent excessive overwithholding, unless you have a significant amount of
other income. Underwithholding may result in owing additional taxes to the
Commonwealth at the end of the year.

If you work for more than one employer at the same time, you must not claim
any exemptions with employers other than your principal employer.

If you are married and if your spouse is subject to withholding, each may
claim a personal exemption.

B. Changes. You may file a new certificate at any time if the number of
exemptions increases. You must file a new certificate within 10 days if the
number of exemptions previously claimed by you decreases. For example,
if during the year your dependent son’s income indicates that you will not

provide over half of his support for the year, you must file a new certificate.

C. Spouse. If your spouse is not working or if she or he is working but not
claiming the personal exemption or the age 65 or over exemption, general-
ly you may claim those exemptions in line 2. However, if you are planning to
file separate annual tax returns, you should not claim withholdingg exemp-
tions for your spouse or for any dependents that will not be claimed on your
annual tax return.

If claiming a spouse, write “4” in line 2. Entering “4” makes a withholding sys-
tem adjustment for the $4,400 exemption for a spouse.

D. Dependent(s). You may claim an exemption in line 3 for each individual
who qualifies as a dependent under the Federal Income Tax Law. In addition,
if one or more of your dependents will be under age 12 at year end, add “1”
to your dependents total for line 3.

You are not allowed to claim “federal withholding deductions and adjust-
ments” under the Massachusetts withholding system.

If you have income not subject to withholding, you are urged to have addi-
tional amounts withheld to cover your tax liability on such income. See line
5.




From: Carlson, Ann

Sent: Monday, January 18, 2021 4:05 PM PST
To: Warren, James <WARRENJ@law.ucla.edu>
CC: Parr, Tracey <PARR@law.ucla.edu>
Subject: Me

So, you are probably aware that my life has taken a mysterious turn and I’'m ready to update you on it
and get the appropriate paperwork in motion. I have been appointed by the Biden administration to serve
as the chief counsel for the National Highway Traffic Safety Administration. The agency is in charge
of climate standards for cars and trucks, which is why they have recruited me for the position. The job
starts Wednesday, believe it or not. I was just offered a job yesterday although this has been in the
works for a few weeks.

So, I will be taking a leave from UCLA and need to get the appropriate paperwork in motion. I will also
need to carry my UCLA health insurance through the end of January since I won’t get onto federal
benefits until then. Thank you! Let me know what else I need to do.

I will begin to send emails to people tomorrow and Wednesday letting them know about my new position so
if you could keep this somewhat under wraps I would appreciate it.
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Respondent,

COALITION FOR SUSTAINABLE AUTOMOTIVE REGULATION, ET AL.,
Respondent-Intervenors.

On Petitions for Review of Final Agency Action by the National Highway Traffic
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405 Hilgard Avenue Clinic
Los Angeles, CA 90095 UCLA School of Law
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July 6, 2020 Counsel for Amici Curiae
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
A. Parties and Amici

All parties, intervenors, and amici appearing before this Court are listed or
referenced in the Initial Briefs of Petitioners, with the exception of Amici members
of Congress and any other amici who had not yet entered an appearance as of the
filing of Petitioners’ Initial Briefs.

B. Rulings Under Review
References to the rulings at issue appear in Petitioners’ Initial Briefs.
C. Related Cases
References to related cases appear in Petitioners’ Initial Briefs.
D. Corporate Disclosure Statement
Pursuant to Fed. R. App. P. 26.1 and 29(a)(4)(A), Amici state that no party to
this brief is a publicly held corporation, issues stock, or has a parent corporation.
/s/ Cara Horowitz

CARA A. HOROWITZ
JULY 6, 2020
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RULE 29 STATEMENTS

All parties in the consolidated action have indicated their consent to the filing
of this brief. See Case No. 19-1230, ECF No. 1844268 (May 26, 2020). All
remaining parties do not oppose or take no position on the filing of this brief.

Pursuant to Fed. R. App. P. 29(a)(4)(E), undersigned counsel for Amici states
that no party or party’s counsel authored this brief in whole or in part, and no other
person besides Amici or their counsel contributed money intended to fund preparing
or submitting the brief.

Pursuant to D.C. Cir. R. 29(d), undersigned counsel for Amici states that a
separate brief is necessary due to Amici’s distinct expertise and interests. Amici are
members of Congress with personal experience and expertise regarding the
enactment of key legislation relied upon by Respondents in support of the actions
challenged by Petitioners, including some Amici who were in office and centrally
involved in the enactment of the 2007 legislative amendments to the Energy Policy
and Conservation Act of 1975. Amici are in a unique capacity to aid the Court in
understanding the legislative intent behind statutory provisions at the center of the

issues in this case. No other amici of which we are aware share this perspective or

1
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address these specific issues. Accordingly, Amici, through counsel, certify that filing
a joint brief would not be practicable.
/s/ Cara Horowitz

CARA A. HOROWITZ
JULY 6,2020

111
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STATUTES AND REGULATIONS

Pertinent statutes and regulations are contained in Petitioners’ Initial Briefs.

SUMMARY OF ARGUMENT AND
AMICI CURIAE’S STATEMENT OF IDENTITY, INTEREST IN CASE,
AND SOURCE OF AUTHORITY TO FILE

In September 2019, the National Highway Traffic Safety Administration
(“NHTSA”) and the U.S. Environmental Protection Agency (“EPA”) jointly issued
“The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule Part One: One National
Program,” 84 Fed. Reg. 51,310 (Sept. 27, 2019) (JA__ - [84Fed.Reg.51310-63])
(the “Rule”). In the Rule, NHTSA finalizes regulations purporting to establish that
the Energy Policy and Conservation Act of 1975 (“EPCA”) preempts state
greenhouse gas emission and zero-emission vehicle standards, while EPA, in part
relying on NHTSA’s rationale, takes adjudicatory action to withdraw portions of a
2013 preemption waiver previously granted to California under Section 209(b) of
the Clean Air Act of 1970 (the “CAA™), 42 U.S.C. § 7543(b), and purports to
determine that other states cannot adopt California’s vehicle emissions standards
through Section 177 of the CAA, 42 U.S.C. § 7507. See JA__- [84Fed.Reg.51311-

28]; 49 U.S.C. § 32919(a); JA_ - [84Fed.Reg.51328-52].
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The agencies’ conclusions directly conflict with the letter of EPCA,
Congress’s intent in enacting it, and more than forty years of implementation. As the
Supreme Court acknowledged in Massachusetts v. EPA, 549 U.S. 497 (2007),
EPCA’s fuel economy mandates and the CAA’s vehicle emissions requirements are
independent statutory enactments that may be administered in tandem. Indeed,
Congress established from the outset that fuel economy standards do not interfere
with state or federal authority to set vehicle emissions standards under the CAA, and
that vehicle manufacturers must meet these obligations simultaneously. In cases
where emissions standards may affect a vehicle’s fuel economy, fuel economy
standards must yield, if necessary. Congress reiterated that intent 30 years later in
the Energy Independence and Security Act of 2007 (“EISA”), a set of amendments
to EPCA 1n part designed to preserve state authority to adopt emissions standards.

Amici Curiae are members of Congress—each of whom is listed in the
attached Addendum—with an interest in the preservation and interpretation of the
statutory scheme at issue in this case. To aid the Court’s understanding of the
relevant statutory context, and based on Amici’s unique experience with and
understanding of Congress’s intent, this brief examines the statutory and legislative
history of EPCA and EISA’s amendments to EPCA. Each demonstrates that the Rule

directly conflicts with Congress’s intent regarding EPCA’s preemptive scope.
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First, in 1975, Congress crafted EPCA’s fuel economy mandates to
accommodate federal and state vehicle emissions standards, not to preempt them.
Congress understood that emissions standards might sometimes affect a vehicle’s
fuel economy, and in those cases it consistently struck the balance in favor of
environmental and health protection by favoring emissions standards. Congress
required the U.S. Department of Transportation to take federal and state emissions
standards into account when setting “maximum feasible” fuel economy standards,
where they might affect fuel economy. That obligation would not exist, of course, if
such state standards were preempted. Indeed, during EPCA’s drafting, Congress
rejected proposals that would have frozen emissions standards to prioritize energy
efficiency improvements, instead opting to prioritize emissions standards where they
might interact with fuel economy standards. Accordingly, for over 40 years, NHTSA
has consistently considered the impact of state emissions standards when setting fuel
economy standards and has never before concluded that state emissions standards
are preempted.

Second, EISA’s amendments to EPCA confirm Congress’s understanding
that vehicle emissions standards have never been preempted by EPCA—and
underscore its intent to preserve state authority to enact vehicle emissions standards,

regardless of how those emissions standards might affect fuel economy. Congress
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enacted EISA shortly after the Supreme Court decided Massachusetts v. EPA, which
held that fuel economy standards under EPCA do not preclude EPA’s regulation of
vehicle greenhouse gas emissions. Following and consistent with this landmark
decision, Congress reaffirmed EPCA’s existing statutory scheme preserving
emissions standards—including state emissions standards—notwithstanding fuel
economy standards.

EISA’s savings clause expressly preserves existing regulatory authority over
environmental matters, including vehicle emissions under the CAA. See 42 U.S.C.
§ 17002. Congress understood and intended for this savings clause to preserve both
EPA’s and California’s authority to regulate vehicle greenhouse gas emissions.
Unsuccessful proposals designed to overturn Massachusetts v. EPA or curtail
authority over greenhouse gas emissions demonstrate Congress’s awareness that a
change to the existing scheme would be needed to effect preemption. Congress
declined to make any such change. Moreover, EISA’s provisions related to federal
vehicle fleets further demonstrate Congressional intent to preserve state authority
over vehicle emissions. Those provisions require federal agencies to acquire low
greenhouse gas-emitting vehicles, tasking EPA to identify such vehicles considering
“the most stringent standards for vehicle greenhouse gas emissions” sold anywhere

in the country. 42 U.S.C. § 13212(f)(3). With this language, Congress affirmatively
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anticipated and endorsed the potential for state-promulgated greenhouse gas
emissions standards that are “more stringent” than federal standards. Congress could
not have incorporated state greenhouse gas emissions standards into federal fleet
requirements while simultaneously intending to preempt those same standards.

In drafting and passing both EPCA and EISA, Congress never wavered in its
directive that emissions standards operate alongside and, where necessary, take
precedence over fuel economy standards. NHTSA’s conclusion that state
greenhouse gas emission and zero-emission vehicle standards are preempted by
EPCA—and EPA’s decision to revoke California’s waiver, founded in part on that
faulty determination—conflict with Congress’s express and consistent intent to
ensure that states maintain the authority to regulate vehicle emissions to protect air
quality and public health.

ARGUMENT

Contrary to the letter and intent of EPCA, the Rule concludes that state
greenhouse gas emission and zero-emission vehicle standards are preempted by
federal fuel economy standards and withdraws portions of EPA’s previously-granted
2013  preemption waiver pursuant to CAA Section 209(b). See
JA [84Fed.Reg.51317-18]; see also 49 C.F.R. §§ 531.7, 533.7; id. § 531 Appx. B;

id. § 533 Appx. B; JA  [84Fed.Reg.51328].
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As an initial matter, Congress never authorized NHTSA to determine EPCA’s
preemptive scope, and NHTSA has no authority to promulgate a regulation
purporting to do so. Executive agencies “have no special authority to pronounce on
pre-emption absent delegation by Congress.” Wyeth v. Levine, 555 U.S. 555, 577
(2009); see also La. Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 374 (1986) (“[A]n
agency literally has no power to act, let alone preempt the validly enacted legislation
of a sovereign State, unless and until Congress confers power upon it.””). Congress
leaves no question when it does delegate such interpretive authority: These instances
are rare, and explicit. See, e.g., 47 U.S.C. §253(d) (authorizing the Federal
Communications Commission to make determinations about state laws applicable
to providers of telecommunications services and to “preempt the enforcement of
such [state laws] to the extent necessary ...”); 29 U.S.C. §§ 655, 667(b) (authorizing
the Occupational Health and Safety Administration to promulgate occupational
safety or health standards as a “national consensus standard” with preemptive
effect); ¢f. 21 U.S.C. § 360k(b) (authorizing the Federal Drug Administration to
exempt from preemption state laws regarding marketing of medical devices). By
contrast, EPCA contains no language authorizing NHTSA to undertake rulemaking
concerning the preemptive scope of EPCA’s fuel economy standards. See 49 U.S.C.

§ 32919(a); 49 U.S.C. §§ 32901-03. Absent an express Congressional grant of such
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authority, NHTSA cannot validly issue the Rule. See Mozilla Corp. v. FCC, 940
F3d 1, 74-76 (D.C. Cir. 2019) (holding that the Federal Communications
Commission lacked statutory authority to preempt states from regulating net
neutrality more stringently).

Even if NHTSA had authority to determine the preemptive scope of EPCA,
the agencies’ conclusions in the Rule directly conflict with statutory directives.
Congress consistently intended for EPCA to preserve EPA’s and states’ authority to
regulate vehicle emissions under the CAA, including greenhouse gas emissions.
Based on Amici’s unique understanding of the relevant statutory history of EPCA,
and some Amici’s personal experience participating in the legislative process for the
2007 EISA amendments to EPCA, Amici make the following points in support of
Petitioners:

(1) the Rule conflicts with both the statutory text and legislative history of
EPCA, which demonstrate that Congress affirmatively intended for vehicle
manufacturers to meet both fuel economy standards and emissions standards, and
for fuel economy standards to yield to emissions standards when necessary—not
preempt them; and

(2) the Rule conflicts with both the statutory text and legislative history of

EISA’s amendments to EPCA, which show that Congress adopted a savings clause
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preserving both EPA’s and California’s authority to regulate vehicle emissions—
and in so doing rejected proposals to curtail that authority—and further specifically
endorsed California’s greenhouse gas emissions standards by incorporating them
into requirements for federal vehicle fleets.

I. In EPCA, Congress Intended to Prioritize, Rather Than Preempt,
Vehicle Emissions Standards That May Affect Fuel Economy.

In the Rule, NHTSA determines—incorrectly—that state greenhouse gas
emission and zero-emission vehicle standards are preempted by EPCA because they
could interfere with federal fuel economy standards. See JA [84Fed.Reg.51314]
(citing 49 U.S.C. § 32902(a), (f)). EPCA’s statutory and legislative history tells
another story. Congress understood potential interactions between emissions
controls and fuel economy, and it struck the balance decidedly in favor of
environmental and health protections. It provided for fuel economy mandates that
are separate from vehicle emissions controls and that shield emissions standards
where the two schemes interact, even where such interaction might make fuel
economy improvements harder to achieve. In the process, Congress rejected
legislative proposals to prioritize EPCA’s energy efficiency goals by freezing
emissions standards. NHTSA’s conclusions controvert Congressional intent to

preserve vehicle emissions standards—particularly here, where the emissions
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standards in question are, if anything, wholly in line with EPCA’s energy efficiency
goals.
EPCA was enacted in the wake of the 1973 petroleum crisis. See Greg Dotson,

State Authority to Regulate Mobile Source Greenhouse Gas Emissions, Part 2: A

Legislative and Statutory History Assessment, 32 Georgetown Envtl. L. Rev.

(Forthcoming 2020) [hereinafter Dotson Article], at 11.! Presidents Nixon and Ford
repeatedly called for Congress to move forward with legislation to improve energy
efficiency and reduce the United States’ dependence on petroleum imports, with the
primary purpose of reducing the country’s vulnerability to future energy shortages.
Id. at 11-15. But even as it passed EPCA to achieve these objectives, Congress opted
against improving energy efficiency at the expense of environmental and public

health protection.

! Much of the statutory and legislative history recited in this brief is definitively

detailed in several analyses published by Professor Dotson. See generally Dotson
Article; see also Greg Dotson, State Authority to Regulate Mobile Source
Greenhouse Gas Emissions, Part 1: History and Current Challenge, 49 Envtl. L.
Rep. 11,037 (2019) [Dotson Article Part 1]; Greg Dotson, Comments to The Safer
Affordable Fuel-Efficient (SAFE) Vehicles Rule (October 26, 2018). Amici thank
Professor Dotson for his efforts to compile the relevant primary materials supporting
this brief, and for his assistance in preparing this brief.

9
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Throughout EPCA’s drafting, Congress understood and considered the
possibility that emissions standards could affect fuel economy. During the petroleum
crisis, efforts to comply with carbon monoxide and hydrocarbon emissions standards
had resulted in a fuel economy penalty of as much as 10 percent. See Dotson Article
at 15-17. With the country’s broader energy efficiency goals in mind, President Ford
transmitted two early legislative proposals to Congress seeking to freeze emissions
standards in order to prioritize fuel economy improvements. See id. at 18-22
(describing the proposed Energy Independence Act of 1975); id. at 24-26 (describing
a subsequent proposal to freeze federal emissions standards through model year
1981). But Congress rejected these proposals, signaling its intent to preserve vehicle
emissions standards even if altering or abandoning them would improve fuel
economy. See id. at 23, 26.

Congress did not just decline to freeze emissions standards; it affirmatively
prioritized them. For the first three vehicle model years affected by EPCA’s fuel
mandates, model years 1978-1980, Congress set fuel economy standards directly by
statute. See Pub. L. No. 94-163, § 301, 89 Stat. 871, 902 (1975) (adding § 502(a)(1)
to the Motor Vehicle Information and Cost Savings Act). In doing so, Congress
specifically accounted for interactions with emissions standards, and indeed directed

that its fuel economy standards would yield to both federal and state emissions

10
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standards that affect fuel economy. It did so by crafting an adjustment mechanism
to modify its fuel economy standards when a “fuel economy reduction” resulted
from the application of a “Federal standard.” Id. § 301, 89 Stat. at 905 (adding
§ 502(d)(2)(A)). Notably, Congress expressly defined “Federal standards” to include
both emissions standards set by EPA and those set by states with a CAA waiver. Id.
(adding § 502(d)(3)(D)(1)) (defining “Federal standards” to include “emissions
standards applicable by reason of section 209(b) of such Act”).

The inclusion of this adjustment mechanism demonstrates that (1) Congress
did not intend for EPCA to preempt state emissions standards, and (2) Congress
understood that state emissions standards could negatively affect fuel economy such
that it might be appropriate to adjust fuel economy standards. See also Dotson Article
at 17. No such mechanism to alter fuel economy standards to accommodate vehicle

emissions standards would be necessary if EPCA preempted those standards.?

2 NHTSA argues that Section 502(d)’s petition mechanism was a temporary

and limited exception to EPCA’s preemption provision, which “became obsolete”
after model year 1980, once NHTSA assumed the task of setting fuel economy
standards. See 83 Fed. Reg. 42,986, 43,237 (proposed Aug. 24, 2018)
(JA_ [83Fed.Reg.43237]). But as explained further below, Congress had no need to
extend this individual adjustment authority beyond model year 1980, precisely
because Congress incorporated into Section 502(e) a requirement for NHTSA to

consider effects on fuel economy from state emissions standards when setting future
11
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When NHTSA took over the task of setting fuel economy standards for model
years beyond 1980, Congress continued to require the agency to account for federal
and state vehicle emissions standards that may affect fuel economy. Section 502(e)
of EPCA enumerates criteria for NHTSA to consider when determining the
“maximum achievable average fuel economy” for future model years and requires
NHTSA to consider “the effect of other Federal motor vehicle standards,” including
emissions standards, on fuel economy. Pub. L. No. 94-163, § 301, 89 Stat. at 905
(adding § 502(e)(3)).> With this provision, Congress continued to conform fuel
economy mandates to emissions standards after model year 1980, just as it had done
in the first three years of the statute’s operation. There is no indication in the statute

or legislative record that Congress intended to accommodate state emissions

fuel economy standards. As discussed in footnote 5 below, NHTSA consistently
took this approach for decades, until promulgating this Rule.

3 Congress recodified EPCA in 1994, amending the language in Section

502(e)(3) to require consideration of “the effect of other motor vehicle standards of
the Government on fuel economy.” Pub. L. No. 103-272, 108 Stat. 745, 1060 (1994);
49 U.S.C. § 32902(f). The accompanying House and Senate reports each explain that
the recodification was meant to occur “without substantive change” to the recodified
provisions, meaning that the new language in Section 502(e)(3) retains the same
meaning as EPCA’s original language. See H.R. Rep. No. 103-180, at 1 (1993); S.
Rep. No. 103-265, at 1 (1994); Green Mountain Chrysler Plymouth Dodge Jeep v.
Crombie, 508 F. Supp. 2d 295, 346 (D. Vt. 2007).

12
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standards when defining “Federal standards™ with respect to model years 1978-1980,
but reversed course and intended to preempt those same standards when referring to
“Federal motor vehicle standards” for later model years.*

For 44 years—until this Rule—NHTSA has correctly read Section 502(e) to
require the consideration of state, as well as federal, emissions standards when
setting fuel economy standards. NHTSA has properly “considered” state standards
under Section 502(e)(3) when they receive a waiver from EPA pursuant to Section

209(b); and under Section 502(e)(1)-(2) when determining fuel economy standards.’

4 Congress had consistently prioritized emissions standards over fuel economy

standards throughout the legislative process. Drafts of EPCA included provisions
adapting fuel economy standards to account for energy efficiency impacts from
emissions standards. See, e.g., S. 1883, 94th Cong. § 504(b) (1975) (proposing broad
authority to modify fuel economy standards to reflect the maximum feasible fuel
economy); H.R. 7014, 94th Cong. § 502(a)(5)(C), (d)(1) (1975) (proposing to
require consideration of the “relationship to other Federal motor vehicle standards”
when setting fuel economy standards and authorizing adjustment of fuel economy
standards); S. 622, 94th Cong. § 502(a)(5), (d)(4) (1975) (preserving the same
scheme as H.R. 7014 but expanding authority to adjust fuel economy standards,
which ultimately became EPCA’s final text); S. Rep. No. 94-516, at 38 (1975) (Conf.
Rep.) (defining “other Federal motor vehicle standards” to expressly include federal
and state emissions standards under sections 202 and 209(b) of the CAA).

3 See, e.g., 43 Fed. Reg. 11,995, 12,009-10 (Mar. 23, 1978) (considering the

fuel economy effects of California emissions standards under the header “The Effect

of Other Federal Motor Vehicle Standards” and assessing those standards under

Section 502(e)(1)-(2) when establishing fuel economy standards for light trucks for

model years 1980-1981); 68 Fed. Reg. 16,868, 16,895-96 (Apr. 7, 2003)

(considering the fuel economy effects of California’s emissions standards under the
13
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NHTSA had never before determined that state emissions standards were preempted
by EPCA; instead, it repeatedly treated state emissions standards as consistent with
NHTSA'’s authority to set fuel economy standards at the “maximum achievable”
level, as Congress intended, even when state emissions standards had a significant
effect on fuel economy.®

Other Congressional statements during EPCA’s drafting confirm that
Congress consistently intended to prioritize environmental regulation, including
emissions standards. See, e.g., S. 1883, 94th Cong. § 502(b)(1) (1975) (identifying
the objective to reduce fuel consumption “to the maximum extent practicable . . .
without reducing standards for . . . environmental quality”); S. Rep. No. 94-179, at

6 (1975) (clarifying that fuel economy standards were intended to create “the most

header “Federal Motor Vehicle Emissions Standards” when establishing fuel
economy standards for light trucks for model years 2005-2007, even when
acknowledging EPCA’s preemption clause); 71 Fed. Reg. 17,566, 17,643 (Apr. 6,
2006) (considering California emissions standards and California’s zero emission
vehicle program under the header “Federal Motor Vehicle Emissions Standards”
when establishing fuel economy standards for light trucks for model years 2008-
2011, even when acknowledging EPCA’s preemption clause).

6 See Dotson Article Part 1, at 11,049-50 (describing NHTSA adjusting fuel
economy standards for individual manufacturers where NHTSA determined that
California’s emissions standards reduced the fuel economy that was technologically
feasible and economically practicable).

14
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fuel-efficient new car fleets compatible with safety, damageability, and emission
standards”); H.R. Rep. No. 94-340, at 90 (1975) (noting the “current uncertainty as
to the level of future emissions standards and their effects on fuel economy” and
requiring that fuel economy standards “take account of” possible future fuel
economy penalties from emissions standards). By contrast, EPCA’s legislative
history contains no indication that Congress intended for fuel economy standards to
preclude or preempt vehicle emissions standards that may affect fuel economy.’
NHTSA’s preemption findings are additionally inconsistent with
Congressional intent because the vehicle emissions standards at issue, if anything,
accord with EPCA’s energy efficiency goals. See Pub. L. No. 94-163, § 2(5), 89 Stat.
at 874 (codified at 42 U.S.C. § 6201(5)) (identifying the purpose “to provide for
improved energy efficiency of motor vehicles”). Congress has repeatedly indicated
its intent to protect all vehicle emissions standards, even where those standards

undercut fuel economy and potentially run counter to EPCA’s purpose. But unlike

! Nor does subsequent statutory history. In the 1990 amendments to the CAA,

Congress required EPA to establish clean-fuel programs for states with air quality
concerns, explicitly referencing California’s standards for zero-emission vehicles as
a model. See 42 U.S.C. § 7586(f)(4) (requiring EPA to establish zero-emission
vehicle standards that “conform as closely as possible to standards which are
established by the State of California” for the same class of vehicles). It could not
have done so if these standards were preempted by EPCA.

15
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the carbon monoxide and hydrocarbon emissions standards that result in fuel
economy penalties, greenhouse gas emissions standards—to the extent that they
interact with fuel economy standards at all—have been demonstrated to result in
improved energy efficiency. In this case, Congress’s direction to prioritize emissions
standards is wholly in line with EPCA’s statutory purpose.

In sum, Congress drafted and passed EPCA with the express intent to preserve
federal and state vehicle emissions standards, even those that—unlike the standards
at issue here—negatively affect fuel economy. NHTSA’s conclusion that EPCA
preempts state emissions standards contravenes Congress’s dual statutory scheme of
fuel economy regulation under EPCA and public health protection under the CAA.

II. In EISA’s Amendments to EPCA, Congress Reaffirmed and Preserved
Federal and State Authority to Regulate Vehicle Emissions.

Over 30 years after EPCA was passed, Congress amended EPCA’s fuel
economy provisions as part of EISA’s comprehensive energy legislation, reinforcing
Congress’s original intent to establish a statutory regime that both protects public
health and advances fuel economy. During this process, Congress acknowledged that
EPCA’s fuel economy scheme has never infringed upon state or federal regulatory
authority over vehicle emissions, including greenhouse gas emissions, and that
legislation would be necessary to change that status quo. Congress made clear that

California’s greenhouse gas emissions standards under Section 209(b) of the CAA—

16
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and those of other states that adopt California’s standards pursuant to Section 177—
are not preempted by NHTSA’s fuel economy standards, and Congress rejected
proposals to alter the relationship between fuel economy and vehicle emissions
standards.

Prior to EISA’s enactment, three important court decisions captured
Congress’s attention. First, the Supreme Court issued its landmark decision in
Massachusetts v. EPA, 549 U.S. 497 (2007), holding that EPCA’s fuel economy
standards do not limit EPA’s mandate to regulate greenhouse gas emissions from
new motor vehicles under the CAA. Second, following Massachusetts v. EPA, two
federal district courts issued opinions rejecting the argument that EPCA preempts
state greenhouse gas emissions standards for which EPA has granted a waiver under
the CAA. See Green Mountain Chrysler Plymouth Dodge Jeep v. Crombie, 508 F.
Supp. 2d. 295 (D. Vt. 2007) (Green Mountain), Central Valley Chrysler-Jeep, Inc.
v. Goldstene, 529 F. Supp. 2d 1151 (E.D. Cal. 2007) (Central Valley Chrysler-Jeep).
Taken together, these decisions confirmed the validity of vehicle greenhouse gas
emissions standards set by both EPA and California, under authority of the CAA and
unaffected by EPCA’s fuel economy requirements.

To reaffirm EPCA’s limited preemptive scope and in light of these recent

judicial opinions, Congress added a savings clause in EISA that, among other things,
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preserves state authority to issue emissions standards. The savings clause became
the latest in an unbroken line of Congressional expressions of intent that fuel
economy standards do not, and should not, preempt vehicle emissions standards.
Going even further, Congress acknowledged and endorsed the possibility of state
greenhouse gas emissions standards more stringent than federal standards, by
ensuring that any such state standards—far from being preempted—would be
incorporated into the requirements for federal vehicle fleets.

A. EISA’s Savings Clause Affirmatively Preserves State Authority to
Issue Vehicle Emissions Standards.

EISA’s text affirms Congress’s intent, consistent with EPCA, not to preempt
state emissions standards that receive a CAA waiver. In Section 3 of EISA, Congress
added a savings clause that provides:

Except to the extent expressly provided in this Act or an
amendment made by this Act, nothing in this Act or an
amendment made by this Act supersedes, limits the
authority provided or responsibility conferred by, or
authorizes any violation of any provision of law (including
a regulation), including any energy or environmental law
or regulation.

Pub. L. No. 110-140, § 3, 121 Stat. 1492, 1498 (2007); 42 U.S.C. § 17002. This
savings clause reaffirms Congress’s intent, as codified in EPCA, for fuel economy
mandates to sit alongside, rather than supplant, environmental protections, including

state and federal authority to regulate vehicle greenhouse gas emissions under the
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CAA. During Senate floor debates prior to a final vote approving EISA, Senator
Dianne Feinstein—the lead Senate author for EISA’s amendments to EPCA’s fuel
economy provisions—explained that EPA’s authority to regulate greenhouse gas
emissions was “in no manner affected by this legislation, as plainly provided for in
section 3 of the bill addressing the relationship . . . to other laws.” 153 Cong. Rec.
15,386 (2007). In floor debates the day Congress voted in favor of EISA,
Representative Edward Markey—then a member of the Committee on Energy and
Commerce, and the lead House author for EISA’s amendments to EPCA’s fuel
economy provisions—unequivocally confirmed that “[t]he laws and regulations
referred to in section 3 include, but are not limited to, the [CAA] and any regulations
promulgated under [CAA] authority. It is the intent of Congress to fully preserve
existing federal and State authority under the [CAA].” 153 Cong. Rec. 16,750 (2007)
(emphasis added).

Congress’s awareness of key legal developments prior to the enactment of
EISA’s savings clause confirms this intent. Congress is presumed to understand
existing law, including judicial decisions, at the time it legislates. See Mississippi ex
rel. Hood v. AU Optronics Corp., 571 U.S. 161, 169 (2014) (quoting Hall v. United
States, 566 U.S. 506, 516 (2012)). Congress drafted EISA’s savings clause in the

wake of the Supreme Court’s landmark April 2007 decision in Massachusetts v.
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EPA, holding that EPA’s obligation to regulate greenhouse gas emissions from new
motor vehicles under the CAA is unaffected by NHTSA’s fuel economy mandates
under EPCA. 549 U.S. at 532 (“The two obligations may overlap, but there is no
reason to think the two agencies cannot both administer their obligations and yet
avoid inconsistency.”). Then, during EISA’s negotiation process, two federal district
courts issued opinions holding that state greenhouse gas emissions standards
promulgated under Section 209(b) of the CAA are not preempted by EPCA. See
Green Mountain, 508 F. Supp. 2d. at 353-54 (decided September 12, 2007); Central
Valley Chrysler-Jeep, 529 F. Supp. 2d at 1163 (decided December 11, 2007).
Presuming Congress’s awareness of these judicial decisions, the savings clause must
be read to ratify them.

Beyond this presumption, the record shows these cases were top of mind when
EISA was drafted and that Congress meant to affirm them. Massachusetts v. EPA
generated significant debate, and the subsequent introduction and rejection of
proposals to curtail regulatory authority over greenhouse gas emissions from
vehicles highlights Congressional awareness that EPCA does not preempt such

authority, and that new laws or legislative amendments would be required to achieve
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that result.® In early December 2007, several months after the Green Mountain
decision, Congress reached an agreement on a near-final version of EISA, titled H.R.

6. See Congressional Research Serv., Energy Independence and Security Act of

2007: A Summary of Major Provisions, CRS-3—-CRS-4 (Dec. 21, 2007); see also

Dotson Article at 64. Representative Henry Waxman explained that the proposal
“won’t diminish the EPA’s authority to address global warming, which the Supreme

Court has recognized [in Massachusetts v. EPA]. It won’t seize authority from the

8 Congress declined to pursue a legislative proposal from early June 2007 to

revoke both EPA and state authority to regulate vehicle greenhouse gas emissions.
See Discussion Draft, Subcomm. on Energy & Air Quality, H. Energy & Commerce
Comm., 110th Cong., at 29 (June 1, 2007). The proposal was roundly rejected and
was not introduced to either house of Congress as a formal bill. See Memorandum
from John D. Dingell & Rick Boucher to the Comm. on Energy and Commerce (June
18, 2007) (noting that the Committee on Energy and Commerce would not alter
authority over vehicle greenhouse gas emissions as part of EISA’s amendments to
EPCA); Dotson Article at 45-51. Subsequently, Congress declined to amend EPCA’s
fuel economy standards to require NHTSA to define fuel economy standards “in
terms of average grams per mile of carbon dioxide emissions.” H.R. 2927, 110th
Cong. § 1(a) (2007); Dotson Article at 51-55. This legislative proposal was designed
to preempt California’s greenhouse gas emissions standards, which were also
defined in those units. See Dotson Article at 51.

Even after the passage of EISA, Congress rejected other legislative proposals
to amend Section 209(b) of the CAA to foreclose state regulation of vehicle
emissions, reiterating its bicameral understanding that such authority existed unless
and until Congress eliminated that authority through new legislation. See Dotson
Article at 77-82 (describing the 2011 proposal and rejection of H.R. 910, titled the
“Energy Tax Prevention Act,” which would have prohibited EPA from granting
preemption waivers for state greenhouse gas emissions standards).
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States to act on global warming.” 153 Cong. Rec. 14,430 (2007). Then, less than two
weeks later and shortly after publication of the Central Valley Chrysler-Jeep
decision, Senator Carl Levin proposed to add language to EISA requiring EPA’s
greenhouse gas regulations to be consistent with fuel economy standards under

EPCA. See Ben Geman & Alex Kaplun, Senate Energy Showdown on Tap This

Morning, E&E Daily (Dec. 13, 2007). But Congress declined this proposal to alter
EPCA’s statutory scheme, instead opting to continue prioritizing emissions
standards over fuel economy standards as EPCA had for the previous 32 years. See
Dotson Article at 57.

Senator Levin ultimately signed onto EISA’s amendments to EPCA; on the
Senate floor, he confirmed that EPA’s authority to regulate greenhouse gas
emissions “was recently upheld by the U.S. Supreme Court, and it is not our purpose
today to attempt to change that authority or to undercut the decision of the Supreme
Court.” 153 Cong. Rec. 15,385-86 (2007). In response, Senator Daniel Inouye
reaffirmed Congress’s intent for EISA’s amendments to acknowledge the separate
obligations of EPA and NHTSA under each respective statute, as originally
established by EPCA. Id. at 15,386. Senator Feinstein then reiterated that EISA

does not impact the authority to regulate tailpipe emissions
of the EPA, California, or other States, under the Clean Air

Act . .. There was no intent in any way, shape, or form to
negatively affect, or otherwise restrain, California or any
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other State’s existing or future tailpipe emissions laws, or
any future EPA authority on tailpipe emissions. The two
issues are separate and distinct. . . . The U.S. District Court
for the Eastern District of California in [Central Valley
Chrysler-Jeep] has reiterated this point in finding that if
approved by EPA, California’s standards are not
preempted by [EPCA].

1d. The Senate’s deliberations establish unequivocal intent for EISA to preserve state
authority to adopt greenhouse gas emissions standards, consistent with the recently
issued Central Valley Chrysler-Jeep decision.

Congress similarly declined to amend EPCA’s fuel economy scheme in
response to calls from other stakeholders around the same time. Congress refused to
incorporate proposed legislative language from Chrysler’s counsel in November
2007 designed to eliminate state authority over vehicle greenhouse gas emissions.

See Letter from Sens. Tom Carper, Dianne Feinstein, & Edward J. Markey to Sec’y

Elaine L. Chao & Acting Admin’r Andrew Wheeler (Oct. 25, 2018) [hereinafter

Carper, Feinstein, & Markey Letter]; Attachment to Carper, Feinstein, & Markey

Letter, at 1-6. And Congress pushed forward with EISA’s savings clause despite
contemporaneous threats from the Bush Administration to veto EISA unless
Congress mandated a single national regulatory standard for both fuel economy

requirements and vehicle greenhouse gas emissions. See Attachment to Carper,

Feinstein, & Markey Letter, at 11-13, 19. These actions show that stakeholders—
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and, consequently, Congress—understood that, as explained by Green Mountain and
Central Valley Chrysler-Jeep, EPCA preserves state authority over vehicle
emissions standards unless and until Congress alters that status quo.

Lastly, prior to a House vote on EISA, Representative Markey confirmed that
“Congress does not intend . . . to in any way supersede or limit the authority and/or
responsibility conferred by sections 177, 202, and 209 of the [CAA].” 153 Cong.
Rec. 16,750 (2007). Representative Markey clarified that authority under Sections
177 and 209 “includes but is not limited to the authority affirmed by [Green
Mountain] and [Central Valley Chrysler-Jeep],” id., indicating the House’s
understanding that EISA—via the savings clause—does not affect the conclusions
in those opinions.

NHTSA attempts to discount this evidence of Congressional intent by
asserting that EPCA’s preemption provision has always applied to emissions
standards that are “related to” fuel economy—which, in NHTSA’s view, includes
state greenhouse gas emissions standards—and therefore Congress would have had
to expressly include state greenhouse gas emissions standards in EISA’s savings
clause in order to overcome EPCA preemption. See JA  [84Fed.Reg.51321]. While
NHTSA acknowledges Congressional statements explaining the intent of EISA’s

savings clause to include state vehicle emissions standards, NHTSA downplays
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them as “lack[ing] authority” by arguing that individual Congresspersons ‘“‘cannot
speak for the body of Congress as a whole.” Id.

NHTSA'’s characterization of Congress’s actions and intent is incorrect.
NHTSA'’s interpretation of EISA’s savings clause depends on its inaccurate belief
that EPCA, as originally drafted, preempts emissions standards under the CAA when
those standards affect fuel economy. As explained above, this conclusion is contrary
to the statute, to Congress’s intent in enacting EPCA, and to NHTSA’s decades-long
implementation of that statute. See supra Section 1. Far from preempting emissions
standards that affect fuel economy, EPCA calls for agencies to accommodate them
when setting federal fuel economy standards. /d. But just as importantly, it is the text
of EISA itself, and the full context of its enactment, that belie NHTSA’s cramped
interpretation of the savings clause—not simply the words of individual

Congresspersons, as NHTSA asserts.’

? NHTSA dismisses the relevance of Green Mountain and Central Valley

Chrysler-Jeep, labeling them as “[w]rongly decided” and “legally flawed.” JA
__[84Fed.Reg.51314, 17]. But the effect of these cases on EISA’s legislative
process, as described above, cannot be sidelined. NHTSA’s judgment about these
cases is further evidence of NHTSA’s usurpation of the role of courts; absent an
affirmative grant from Congress, NHTSA has no authority to interpret EPCA’s
preemption provision and reject judicial determinations to the contrary. See Wyeth,
555 U.S. at 577; La. Pub. Serv. Comm’n, 476 U.S. at 374.
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In sum, Congress affirmatively intended for EISA’s savings clause to preserve
state authority over vehicle emissions, confirming Congress’s understanding that
EPCA never preempted such state standards. Congress adopted EISA’s savings
clause with full awareness of—and with the affirmative intent to ratify—the
Supreme Court’s holding in Massachusetts v. EPA and the courts’ rejection of EPCA
preemption of state greenhouse gas emissions standards in Green Mountain and
Central Valley Chrysler-Jeep. And Congress declined multiple efforts during the
legislative process to restrict EPA’s and states’ authority to regulate vehicle
greenhouse gas emissions, implicitly acknowledging that EPCA does not preempt
such regulation.

B. Congress Incorporated California’s Greenhouse Gas Emissions
Standards into EISA’s Requirements for Federal Vehicle Fleets.

Finally, Congress not only enacted a savings clause to preserve state authority
to set emissions standards, but Congress also incorporated California’s greenhouse
gas emissions standards into EISA’s statutory scheme, endorsing California’s
authority to issue such standards.

To help green the federal fleet of vehicles, EISA amended the Energy Policy
Act of 1992 to provide that “no Federal agency shall acquire a light duty motor
vehicle or medium duty passenger vehicle that is not a low greenhouse gas emitting

vehicle.” Pub. L. No. 110-140, § 141, 121 Stat. at 1517; 42 U.S.C. § 13212(H)(2)(A).
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The term “low greenhouse gas emitting vehicle” was not defined in the statute, and
Congress left it to EPA to determine which vehicles meet that description. See 42
U.S.C. § 13212(f)(3)(A). However, Congress required EPA, when identifying these
vehicles, to “take into account the most stringent standards for vehicle greenhouse
gas emissions applicable to and enforceable against motor vehicle manufacturers for
vehicles sold anywhere in the United States.” Id. § 13212(f)(3)(B).

The language “sold anywhere in the United States” was a clear reference to
California’s greenhouse gas emissions standards. See Dotson Article at 58-63.
Representative Waxman, as the Chair of the House Committee on Oversight and
Government Reform, first introduced this provision in June 2007 as part of H.R.
2635, titled the Carbon-Neutral Government Act. See H.R. 2635, 110th Cong.
(2007). At a hearing a month earlier, Representative Waxman characterized his
proposed federal vehicle fleet standards as “requiring Government vehicles to meet
the California standards for motor vehicle greenhouse gas emissions.” H.R. 2635,
the Carbon-Neutral Government Act of 2007: Hearing Before the Subcomm. on
Gov't Mgmt., Org., & Procurement of the H. Comm. on Oversight & Gov'’t Reform,
110th Cong. 2 (2007). The committee report accompanying H.R. 2635 confirmed
that “[c]urrently, the only applicable greenhouse gas emissions standards are those

adopted by California and other states. Those standards will be enforceable if and
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when EPA grants the waiver requested by the state of California under the [CAA].”
H.R. Rep. No. 110-297, at 17 (2007).

This provision was incorporated into EISA without controversy. Dotson
Article at 63. Thus, not only did Congress clearly intend to preserve California’s
regulatory authority over greenhouse gas emissions, but it also intended to hold
federal vehicle fleets to California’s stringent standards. The inclusion and adoption
of California’s greenhouse gas emissions standards into EISA’s requirements for
federal fleets necessarily forecloses preemption of those same standards.

In the Rule, NHTSA acknowledges that the language “most stringent
standards for vehicle greenhouse gas emissions” in the federal-fleet provision would
be rendered superfluous if only EPA could set those standards, but NHTSA argues
that the statutory language directs EPA to consider only “enforceable” standards,
which excludes state emissions standards that are preempted by EPCA.
JA [84Fed.Reg.51322]. NHTSA instead characterizes the provision as referencing
state or local authority to impose fuel economy requirements on vehicles obtained
through procurement contracts. /d. (citing 49 U.S.C. § 32919(c)). NHTSA reasons
that “[1]t 1s not plausible that Congress intended this limited provision concerning
guidance on Federal government procurement to disrupt the longstanding express

preemption provision in EPCA.” Id.
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NHTSA’s interpretation gets it backwards. Congress did not intend for the
federal fleet provision to alter EPCA’s preemptive scope. Rather, the federal fleet
provision reflects and reaffirms Congress’s general intent and understanding that
EPCA does not preempt, and never has preempted, state emissions standards under
the CAA. This general intent and understanding is evidenced by EPCA’s
prioritization of emissions standards over fuel economy standards in all aspects, as
well as by Congress’s steadfast and longstanding rejection of all attempts to reverse
or provide exceptions to that priority. Congress’s affirmative incorporation of
California’s greenhouse gas emissions standards into EISA’s requirements for
federal vehicle fleets is but more evidence of that priority. See Dotson Article at 95.
And NHTSA’s conclusion that Congress intended to refer to state or local
procurement requirements is nonsensical on its face. The statute expressly notes that
the “most stringent” greenhouse gas standards must be “applicable to and
enforceable against motor vehicle manufacturers.” 42 U.S.C. § 13212(f)(3)(B)
(emphasis added). Contracts for procurement of government vehicles cannot be
considered a “standard” that binds automakers’ manufacturing decisions; rather, the
statutory language evinces Congress’s intent to reference California’s authority to
set emissions standards under the CAA. NHTSA’s determination regarding EISA’s

federal fleet provision is inconsistent with Congress’s intent not to preempt state
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greenhouse gas emissions standards and instead to apply those standards to federal

vehicle fleets.

CONCLUSION

For reasons stated herein, the Court should grant the Petitions for Review.
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Mi-W4

(Rev. 12-20)

EMPLOYEE’S MICHIGAN WITHHOLDING EXEMPTION CERTIFICATE
STATE OF MICHIGAN - DEPARTMENT OF TREASURY

This certificate is for Michigan income tax withholding purposes only. Read instructions on page 2 before completing this form.

Issued under P.A. 281 of 1967.

» 1. Full Social Security Number

» 2. Date of Birth

» 3. Name (First, Middle Initial, Last)

4. Driver’s License Number or State ID

b. D Wages are exempt from withholding. Explain:

8.1 claim exemption from withholding because (see instructions):

a. D A Michigan income tax liability is not expected this year.

Home Address (No., Street, P.O. Box or Rural Route) » 5. Are you a new employee? (mm/dd/yyyy)
D Yes If Yes, enter date of hire........
City or Town State ZIP Code
[Jwe
6. Enter the number of personal and dependent exemptions (see INSrUCHIONS) ..........coiviiiiiiiiinieii e » 6.
7. Additional amount you want deducted from each pay (if employer agrees) ...........cocovriiiiiiiiiiinic i AR .00

c. D Permanent home (domicile) is located in the following Renaissance Zone:

EMPLOYEE: If you fail or refuse to file this form, your employer must withhold Michigan income tax from your wages without allowance for any
exemptions. Keep a copy of this form for your records. See additional instructions on page 2.

Under penalty of perjury, | certify that the number of withholding exemptions claimed on this certificate does not exceed the number | am allowed to
claim. If claiming exemption from withholding, I certify that | do not anticipate a Michigan income tax liability this year.

9. Employee’s Signature

» Date

EMPLOYER: Complete the below section.

10. Employer’s Name

» 11. Federal Employer Identification Number

Address (No., Street, P.O. Box or Rural Route)

City or Town

State

ZIP Code

Name of Contact Person

Contact Phone Number

www.mi-newhire.com for information.

exempt from withholding. Send a copy to:

Michigan Department of Treasury
Tax Technical Section

P.O. Box 30477

Lansing, M| 48909

INSTRUCTIONS TO EMPLOYER: Keep a copy of this certificate with your records. All new hires must be reported to the State of Michigan. See

In addition, a copy of this form must be sent to the Michigan Department of Treasury if the employee claims 10 or more exemptions or claims they are




INSTRUCTIONS TO EMPLOYEE’S
MICHIGAN WITHHOLDING EXEMPTION CERTIFICATE (Form MI-W4)

You must submit a Michigan withholding exemption
certificate (form MI-W4) to your employer on or before
the date that employment begins. If you fail or refuse
to submit this certificate, your employer must withhold
tax from your compensation without allowance for any
exemptions. Your employer is required to notify the
Michigan Department of Treasury if you have claimed 10
or more personal or dependency exemptions or claimed
that you are exempt from withholding.

You MUST provide a new MI-W4 to your employer
within 10 days if your residency status changes or if
your exemptions decrease because: a) your spouse, for
whom you have been claiming an exemption, is divorced
or legally separated from you or claims his/her own
exemption(s) on a separate certificate, or b) a dependent
no longer qualifies under the Internal Revenue Code.

Line 5: If you check “Yes,” enter your date of hire.

Line 6: Personal and dependency exemptions. The
number of exemptions claimed here may not exceed
the number of exemptions you are entitled to claim on a
Michigan Individual Income Tax Return (Form MI-1040).
Dependents include qualifying children and qualifying
relatives under the Internal Revenue Code, even if your
AGI exceeds the limits to claim federal tax credits for
them.

Do not claim the same exemptions more than once or tax
will be under-withheld. Specifically, do not claim:

* Your personal exemption if someone else will claim
you as their dependent.

* Your personal exemption with more than one
employer at a time.

* Your spouse’s personal exemption if they claim it
with their employer.

* Your dependency exemptions if someone else (for
example, your spouse) is claiming them with their
employer.

Line 7: You may designate additional withholding if you
expect to owe more than the amount withheld.

Line 8a: You may claim exemption from Michigan income
tax withholding if all of the following conditions are met:

i) Your employment is intermittent, temporary, or less
than full time;

ii) Your personal and dependency exemptions exceed
your annual taxable compensation;

iii) You claimed exemption from federal withholding;
and

iv) You did not incur a Michigan income tax liability for
the previous year.

Line 8b: Reasons wages might be exempt from
withholding include:

* You are a nonresident spouse of military personnel
stationed in Michigan.

* You are a resident of one of the following reciprocal
states while working in Michigan: lllinois, Indiana,
Kentucky, Minnesota, Ohio, or Wisconsin.

* You are an enrolled member of a federally-
recognized tribe that does not have a tax
agreement with the state of Michigan, you reside
within that tribe’s Indian Country (as defined in 18
USC 1151), and compensation from this job will be
earned within that Indian Country.

Line 8c: For questions about Renaissance Zones,
contact your local assessor’s office.



m‘ DEPARTMENT
OF REVENUE
2021 W-4MN, Minnesota Employee Withholding Allowance/Exemption Certificate

Employees
Complete Form W-4MN so that your employer can withhold the correct Minnesota income tax from your pay. Consider completing a new Form

W-4MN each year or when your personal or financial situation changes.
Employee’s First Name and Initial Last Name Employee’s Social Security Number

Permanent Address Marital Status (Check one):
D Single; Married, but legally separated; or
Spouse is a nonresident alien

City State ZIP Code D Married
D Married, but withhold at higher Single rate
Read instructions on back. Complete Section 1 OR Section 2, then sign and give the completed form to your employer.
Do not complete both Section 1 and Section 2. Completing both sections will make the form invalid.
[ ] section 1 — Determining Minnesota Allowances
A Enter “1”if nooneelsecanclaimyouasadependent ...........c..oiiiiiiii i A
B Enter “1” if any of the following apply: . . ..ot e B
* You are single and have only one job
* You are married, have only one job, and your spouse does not work
¢ Your wages from a second job or your spouse’s wages are $1500 or less
C Enter “1” if you are married. You may choose to enter “0” if you are married and have either a

working spouse or more than one job. (Entering “0” may help you avoid having too little tax withheld.) . . . . . C
D Enter the number of dependents (other than your spouse or yourself) you will claim on your tax return. ... D
E Enter “1” if you will use the filing status Head of Household (see instructions). . ......................... E

F Total number of allowances claimed. Add steps A through E.
If you plan to itemize deductions on your 2021 Minnesota income tax return, you may also complete the
Itemized Deductions and Additional Income Worksheet. ......... ... i F

[ ] section2 — Exemption From Minnesota Withholding
Complete Section 2 if you claim to be exempt from Minnesota income tax withholding (see Section 2 instructions for qualifications). If applicable,
check one box below to indicate why you believe you are exempt:

L] A I meetthe requirements and claim exempt from both federal and Minnesota income tax withholding
[ ]B Even though | did not claim exempt from federal withholding, | claim exempt from Minnesota withholding, because:
¢ | had no Minnesota income tax liability last year
¢ | received a refund of all Minnesota income tax withheld
¢ | expect to have no Minnesota income tax liability this year
[]c All of these apply:
e My spouse is a military service member assigned to a military location in Minnesota
e My domicile (legal residence) is in another state
¢ |am in Minnesota solely to be with my spouse. My state of domicile is

[] D 1 am an American Indian that resides and works on a reservation

L1E 1am a member of the Minnesota National Guard or an active duty U.S. military member and claim exempt from Minnesota withholding
on my military pay

LIF Ireceivea military pension or other military retirement pay as calculated under U.S. Code, title 10, sections 1401 through 1414, 1447
through 1455, and 12733, and | claim exempt from Minnesota withholding on this retirement pay

Minnesota Allowances and Additional Withholding
1 Minnesota Allowances. Enter Step F from Section 1 above or Step 10 of the Itemized Deductions Worksheet .. 1
2 Additional Minnesota withholding you want deducted each pay period (see instructions) ................... 2

| certify that all information provided in Section 1 OR Section 2 is correct. | understand there is a 5500 penalty for filing a false Form W-4MN.
Employee’s Signature Date Daytime Phone Number

Employees: Give the completed form to your employer.

Employers

See the employer instructions to determine if you must send a copy of this form to the Minnesota Department of Revenue. If required, enter your
information below and mail this form to the address in the instructions. (Incomplete forms are considered invalid.) We may assess a $50 penalty for
each required Form W-4MN not filed with us. Keep a copy for your records.

Name of Employer Federal Employer ID Number (FEIN) Minnesota Tax ID Number

Address City State ZIP Code




m1 DEPARTMENT
OF REVENUE
Form W-4MN Employee Instructions

Complete this form for your employer to calculate the amount of Minnesota income tax to be withheld from your pay.
When should | complete Form W-4MN?

Complete Form W-4MN if any of these apply:

* You begin employment

* You change your filing status

* You reasonably expect to change your filing status in the next calendar year

* Your personal or financial situation changes

* You claim exempt from Minnesota withholding (see Section 2 instructions for qualifications)

If you have not had sufficient Minnesota income tax withheld from your wages, we may assess penalty and interest when you file your state
income tax return.

Note: Your employer may be required to submit a copy of your Form W-4MN to the Minnesota Department of Revenue. You may be subject to a
$500 penalty if you provide a false Form W-4MN.

What if | have completed federal Form W-4?
If you completed a 2021 Form W-4, you must complete Form W-4MN to determine your Minnesota withholding allowances.

What if | am exempt from Minnesota withholding?

If you claim exempt from Minnesota withholding, complete only Section 2 of Form W-4MN and sign the form to validate it. If you complete
Section 2, you must complete a new Form W-4MN by February 15 in each following year.

You cannot claim exempt from withholding if all of these apply:

* Another person can claim you as a dependent on their federal tax return

* Your annual income exceeds $1,100

* Your annual income includes more than $350 of unearned income

What if | am a nonresident alien for U.S. income taxes?
If you are a nonresident alien, you are not allowed to claim exempt from withholding. You will check the single box for marital status
regardless of your actual marital status and may enter one personal allowance on Step A. Enter zero on steps B, C, and E.

If you are resident of Canada, Mexico, South Korea, or India, and are allowed to claim dependents, you may enter the number of dependents on
Step D.

Section 1 — Minnesota Allowances Worksheet
Complete Section 1 to find your allowances for Minnesota withholding tax. For regular wages, withholding must be based on allowances you
claimed and may not be a flat amount or percentage of wages.

If you expect to owe more income tax for the year than will be withheld, you can claim fewer allowances or request additional Minnesota
withholding from your wages. Enter the amount of additional Minnesota income tax you want withheld on line 2 of Section 1.

Nonwage Income

Consider making estimated payments if you have a large amount of “nonwage income.” Nonwage income (other than tax-exempt income)
includes interest, dividends, net rental income, unemployment compensation, gambling winnings, prizes and awards, hobby income, capital
gains, royalties, and partnership income.

Two Earners or Multiple Jobs

If your spouse works or you have more than one job, figure the total number of allowances you are entitled to claim on all jobs using
worksheets from only one Form W-4MN. Usually, your withholding will be more accurate when all allowances are claimed on the Form
W-4MN for the highest paying job and zero allowances are claimed on the others.

Head of Household Filing Status

You may claim Head of Household as your filing status if you are unmarried and pay more than 50% of the costs of keeping up a home for
yourself, your dependents, and other qualifying individuals. Enter “1” on Step E if you may claim Head of Household as your filing status on
your tax return.

What if | itemize deductions on my Minnesota return or have other nonwage income?
Use the Itemized Deductions and Additional Income Worksheet to find your Minnesota withholding allowances. Complete Section 1 on page 1,
then follow the steps in the worksheet on the next page to find additional allowances.

Section 2 — Minnesota Exemption
Your employer will not withhold Minnesota taxes from your pay if you are exempt from Minnesota withholding. You cannot claim exempt
from withholding if all of these apply:

* Another person can claim you as a dependent on their federal tax return
* Your annual income exceeds $1,100
* Your annual income includes more than $350 of unearned income

Continued



Itemized Deductions and Additional Income Worksheet

1 Enter an estimate of your 2021 Minnesota itemized deductions. For 2021, you may have to reduce your itemized deductions

if your income is over $199,850 ($99,925 for Married Filing Separately). .......... ... it S

2 Enter one of the following based on your filing Status: . ... ... ... ..ottt e -
a. $25,050 if Married Filing Jointly
b. $18,800 if Head of Household
c. $12,525 if Single or Married Filing Separately
Subtract step 2 from step 1. If zero or less, enter 0 . . ... ... ot S
Enter an estimate of your 2021 additional standard deduction (from page 11 of the Form M1 instructions). . .............. S
Addsteps 3 and 4 . . ... e e S
Enter an estimate of your 2021 taxable nOnWage INCOME . . . . ... ..o\ttt ittt et et e ettt S
Subtract step 6 from step 5. If zero, enter 0. If less than zero, enter the amount in parentheses.. ......................... S
Divide the amount on step 7 by $4,350. If a negative amount, enter in parentheses. Do not include fractions .............. S
Enter the number on step F of Section 1 onpage 1. ... ... ... .. e e

10 Add step 8 and 9 and enter the total here. If zero or less, enter 0. Enter this amount on line 1 ofpage 1. ................. S
Box A
Check box A of Section 2 to claim exempt if all of these apply:
* You meet the requirements to be exempt from federal withholding
* You had no Minnesota income tax liability in the prior year and received a full refund of Minnesota tax withheld

O 0 3 N Lt AW

* You expect to have no Minnesota income tax liability for the current year

Box B

Check box B of Section 2 if you are not claiming exempt from federal withholding, but meet the second and third requirements for box A.
Box C

Check box C in Section 2 to claim exempt if all of these apply:

* You are the spouse of a military member assigned to duty in Minnesota

* You and your spouse are domiciled in another state

* You are in Minnesota solely to be with your active duty military spouse member

Boxes D-F

If you receive income from the following sources, it is exempt from Minnesota withholding. Your employer will not withhold Minnesota tax
from that income when you check the appropriate box in Section 2.

* Box D: You receive wages as a member of an American Indian tribe living and working on the reservation of which you are an enrolled
member.

* Box E: You receive wages for Minnesota National Guard (MNG) pay or for active duty U.S. military pay. MNG and active duty U.S.
military members can claim exempt from Minnesota withholding on these wages, even if they are taxable federally. For more information,
see Income Tax Fact Sheet 5, Military Personnel.

* Box F: You receive a military pension or other military retirement pay calculated under U.S. Code title 10, sections 1401 through 1414, 1447
through 1455, and 12733. You may claim exempt from Minnesota withholding on this income even if it is taxable federally.

Note: You may not want to claim exempt if you (or your spouse if filing a joint return) expect to have other forms of income subject to
Minnesota tax and you want to avoid owing tax at the end of the year.

If you complete Section 2, you must complete a new Form W-4MN by February 15 in each following year.

Nonresident Alien
If you are a nonresident alien for federal tax purposes, do not complete Section 2.

Additional Minnesota Withholding

If you would like an additional amount of tax to be deducted per payment period, enter the amount on line 2. Do not enter a percentage of the
payment you want to be deducted.

Use of Information

All information on Form W-4MN is private by state law. It cannot be given to others without your consent, except to the Internal Revenue Service,
to other states that guarantee the same privacy, and by court order. Your name, address, and Social Security Number are required for identification.
Information about your allowances is required to determine your correct tax. We ask for your phone number so we can call if we have a question.
Questions?

« Website: www.revenue.state.mn.us

* Email: withholding.tax@state.mn.us

* Phone: 651-282-9999 or 1-800-657-3594 (toll-free)

Employer instructions are on the next page.



Form W-4MN Employer Instructions

Form W-4MN Requirement

Federal Form W-4 will not determine withholding allowances used to determine the amount of Minnesota withholding. Employees completing a
2021 Form W-4 will need to complete 2021 Form W-4MN to determine the appropriate amount of Minnesota withholding.

Lock-In Letters

Internal Revenue Service (IRS) Letter 2800C tells you when the IRS believes your employee may have filed an incorrect federal Form W-4. If
you receive this letter, you must provide the Minnesota Department of Revenue with a copy of the employee’s Form W-4MN. We will verify
the number of allowances that the employee may claim for Minnesota purposes. Continue using the Form W-4MN you were using at the time
you received Letter 2800C from the IRS, until we notify you to change the amount of allowances on the employee’s Form W-4MN. If the
employee has not completed a Form W-4MN, have them complete the form and use the allowances calculated on that form until notified by the
department.

Use the amount on line 1 of page 1 for calculating the withholding tax for your employees.

When does an employee complete Form W-4MN?
Employees complete Form W-4MN when they begin employment or when their personal or financial situation changes.

How should | determine Minnesota withholding for an employee that does not complete Form W-4MN?
If an employee does not complete Form W-4MN and they have a federal Form W-4 (from 2019 or prior years) on file, use the allowances on
their federal Form W-4. Otherwise, withhold Minnesota tax as if the employee is single with zero withholding allowances.

What if my employee claims to be exempt from Minnesota withholding?

If your employee claims exempt from Minnesota withholding, they must complete Section 2 of Form W-4MN. They must provide you with a
new Form W-4MN by February 15 of each year. If you are paying an employee for wages that are exempt from withholding, such as Medicaid
Waiver Payments or wages to H-2A visa workers, do not send us Form W-4MN.

When do | need to submit copies of a Form W-4MN to the department?

You must send copies of Form W-4MN to us if any of these apply:

* The employee claims more than 10 Minnesota withholding allowances

» The employee checked box A or B under Section 2, and you reasonably expect the employee’s wages to exceed $200 per week
*  You believe the employee is not entitled to the number of allowances claimed

You do not need to submit Form W-4MN to us if the employee is asking to have additional Minnesota withholding deducted from their pay.
We may assess a $50 penalty for each Form W-4MN you do not file with us when required.

Mail Forms W-4MN to:
Minnesota Department of Revenue
Mail Station 6501
600 N. Robert St.
St. Paul, MN 55146-6501

What if my employee is a resident of a reciprocity state?

If your employee is a resident of North Dakota or Michigan and they do not want you to withhold Minnesota tax from their wages, they must
complete Form MWR, Reciprocity Exemption/Affidavit of Residency. They must complete a Form MWR by February 28 of each year, or within
30 days after they begin working or change their permanent residence. See Withholding Fact Sheet 20, Reciprocity - Employee Withholding, for
more information.

What is an invalid Form W-4MN?

A Form W-4MN is considered invalid if any of these apply:

» There is any unauthorized change or addition to the form, including any change to the language certifying the form is correct
* The employee indicates in any way the form is false by the date they provide you with the form

* The form is incomplete or lacks the necessary signatures

* Both Section 1 and Section 2 were completed

* The employer information is incomplete

What if | receive an invalid form?

Do not use the invalid form to calculate Minnesota income tax withholding. Have the employee complete and submit a new Form W-4MN.
If the employee does not give you a valid form, and you have an earlier Form W-4MN from them, use the earlier form to calculate their
withholding.

If a valid Form W-4MN is not completed by the employee, withhold taxes as if the employee is single and claiming zero withholding
allowances.

What if my employee is a nonresident alien of the United States?

If the wages to this employee are subject to income tax withholding, you will use Table 1 and the procedure under Withholding Adjustment
for Nonresident Alien Employees in IRS Publication 15-T to determine the correct Minnesota withholding tax. Do not use this procedure
for nonresident alien students from India and business apprentices from India. See IRS Notice 1392 for special instructions and withholding
exceptions.



Constitutional Conservationism

Anthony Moffa™

INTRODUCTION

Article four, section three, clause two of the United States Constitution
simply and unequivocally declares that “[t]he Congress shall have Power to
dispose of and make all needful Rules and Regulations respecting the
Territory or other Property belonging to the United States.”! Interpreting
this Constitutional authority, the Supreme Court famously said, “the power
over the public land thus entrusted to Congress is without limitations.”?
Environmentalists and scholars have thus for years pointed to the Property
Clause as a theoretical basis for legislating environmental protection.’> And
the so-called Constitutional common law that developed around the
Property Clause provides support for their interpretation.* Nonetheless, the
majority of the statutes that comprise the field we have come to call
“environmental law,” including recent efforts to legislate solutions to the
climate crisis, do not claim the Property Clause as their primary source of
authority.

The origins of the Property Clause at the founding cast doubt upon
readings that ascribe to it the modern-day values of environmentalism.
Sharing an article with its immediately preceding clause governing the
admission of new states, the first mention of anything resembling the
Property Clause at the Constitutional Convention came in that very
context.> The language of the clause itself (“dispose of”’) and contemporary

* Associate Professor of Law, University of Maine School of Law.

1'U.S. CONST. ART. IV.

2 Kleppe v. New Mexico, 426 U.S 529, 539 (1976).

3 See, e.g., Joseph L. Sax, Helpless Giants: The National Parks and the Regulation of
Private Lands, 75 MICH. L. REV. 239 (1976).

4 See John D. Leshy, 4 Property Clause for the Twenty-First Century, 75 U. COLO. L.
REV. 1101, 1101 (2004) (describing a constitutional common law of the Property Clause
that “favors retention of federal land in national ownership (retention), national over state
and local authority (nationalization), and environmental preservation (conservation)”).

5 See 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 321 (Max Farrand
ed., 1911). (“The following additional powers proposed to be vested in the Legislature of
the United States having been submitted to the consideration of the Convention . . . To
dispose of the unappropriated lands of the United States . . . To authorise the Executive to
procure and hold for the use of the United States landed property for the erection of forts,
magazines, and other necessary buildings . . . To establish public institutions, rewards and
immunities for the promotion of agriculture, commerce, trades, and manufactures”).
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federal lands policy of the later eighteenth and early nineteenth centuries
suggested further that the power vested in Congress would expand the
treasury, while decreasing federal landholdings. Hence, the originalist
understanding has been that the Framers had two motivations in adopting
the Property Clause (boundaries of states and economics) neither of which
resembled a conservationist ethos (even as such a philosophy would have
manifested at the time).

This work sets out to re-examine and challenge that history of the
Property Clause with an eye towards increased congressional reliance on it
in the face of daunting threats to our natural environment. No one could
seriously question the primary motivations of the Framers, but that does not
foreclose the importance of searching for secondary motivations that deepen
our understanding of arguably the Constitution’s most explicitly
environmental provision. Eugene Gaetke’s work in the 1980°s® and Peter
Appel’s work twenty years later’ laid the groundwork for the argument here
by pushing back on the originalist argument for a narrow interpretation of
Congress’s power under the clause.® The argument put forward in the pages
that follow completes the picture, making an affirmative case for a fuller,
conservationist original understanding, one that acknowledges the historic
role of the federal government in preserving the nation’s environment and
natural resources.

1. CONSTITUTIONAL AUTHORITY FOR ENVIRONMENTAL LAW

The 1970s has a special place in the history of environmental law. In
that decade the Congress drafted and passed the sweeping legislation that
would come to occupy the field. Congress of course derived the power to
pass those foundational statutes from the Constitution. The question of
which part of the Constitution did not invite much controversy or debate.’
When some in the regulated industry challenged the constitutionality of
environmental laws, the commerce clause of Article I, section 8 emerged as
the primary source of cited authority.

6 Refuting the Classic Property Clause Theory, 63 N.C. L. REV. 617 (1985).

7 The Power of Congress “Without Limitation”: The Property Clause and Federal
Regulation of Private Property, 86 MINN. L. REV. 1 (2001).

8 This article does not engage with the argument, which recently reemerged in Utah,
that the entirety of federal land ownership and management is somehow unconstitutional.
John Leshy sufficiently disposes of that rather outlandish contention in a 2018 article. See
John D. Leshy, Are U.S. Public Lands Unconstitutional? 69 HAST. L. J. 499 (2018).

® Rule XII, clause 7(c) of the Rules of United States House of Representatives,
requiring so-called “Constitutional Authority Statements” accompany proposed legislation,
did not yet exist; it was added in 2011.
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The United States Supreme Court declared unequivocally that “the
power conferred by the Commerce Clause [is] broad enough to permit
congressional regulation of activities causing air or water pollution, or other
environmental hazards that may have effects in more than one State.”!?

[Discussion of legislative history and judicial review of individual
foundational environmental laws omitted]

The text and legislative history of our foundational environmental laws,
as well as the judicial precedent interpreting them, clearly indicates a belief
that they are grounded in the power of Congress to regulate interstate
commerce. That interpretation has indeed contributed to the statutes’
resilience in the face of numerous allegations of unconstitutionality over the
decades. However, grounding environmental protection in economic
regulation, rather than say conservation of wilderness, also comes at a cost
— both in the reach of the law and its expressive function. The following
parts explain why paying that cost is needless, arguing that the Property
Clause provides a conservation-minded source of Constitutional authority.

II. THE PROPERTY CLAUSE AT THE FOUNDING

Article IX of the Articles of Confederation proclaimed that “no State
shall be deprived of territory for the benefit of the United States.”!! In the
abstract, this principle sounds rather innocuous. However, it was included
at the behest of seven so-called “landed” states — colonies whose royal
charters extended west to the Mississippi River or the Pacific Ocean — to
preserve their claims to that territory.!> The remaining six states opposed
those claims, arguing that states should cede to the central government any
territory west of the Appalachian Mountains.!> One strong argument in
favor of cession was relative equality of geographic jurisdiction, and
therefore political influence, among the states.'* Another was the dire need
for federal funds to pay the debts incurred fighting the Revolutionary War.
Even James Madison, champion of “landed” Virginia, acknowledged the

19 Hodel v. Virginia Surface Mining Recl. Assn, 452 U.S. 264, 282 (1981).

' ARTICLES OF CONFEDERATION art. IX.

12 See “Motion Regarding the Western Lands, [6 September] 1780,” Founders Online,
National  Archives,  https://founders.archives.gov/documents/Madison/01-02-02-0051
(describing the position and listing the landed states as “Massachusetts, Connecticut, New
York, Virginia, North Carolina, South Carolina, and Georgia™).

13 See id.

14 See id.
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potential importance of ceded territory as a common resource.'’
Nonetheless, the Articles of Confederation were ratified in 1781 without the
issue being fully resolved. The ensuing failure of our first constitution can
in part be attributed to the lack of central government resources, including
land. The Property Clause of the United States Constitution has its origins
in this story of a resource-deprived federal government. '

In 1787, the debate over the legislative powers of the federal
government raged fiercely. Parts of that debate concerned the ability to
regulate the lands held and acquired — what would become the Property
Clause.  Nonetheless, contemporary accounts of the Constitutional
Convention, most notably the notes of James Madison, suggest that the
conversations on this particular subject were not nearly as heated or
extensive as the discussions of what were perceived as more controversial
powers.!” The cession of lands by the original states to the federal
government, now understood as necessary for the preservation of the union,
importantly distinguished the reach of the constitutional central government
from the previous one under the Articles of Confederation;'® however, there

15 The Papers of James Madison, vol. 2, 20 March 1780 —23 February 1781, ed.
William T. Hutchinson and William M. E. Rachal. Chicago: The University of Chicago
Press, 1962, pp. 72-78 (moving, among other things, “[t]hat all the Lands to be ceded to
the United States and not appropriated or disposed of in bounties to the American Army
shall be considered as a common Fund for the use and benefit of such of the United States
as have become or shall become Members of the Confederation™).

16 See John D. Leshy, Are U.S. Public Lands Unconstitutional? 69 HAST. L. J. 499,
504 (2018) (describing the early history of federal public lands acquisition (by cession) and
management embodied in four documents: “the October 10, 1780 Resolution of Second
Continental Congress that urged the states with western land claims to cede them to the
United States . . . Virginia’s 1784 cession to the United States of the western lands it
claimed . . . the famous Northwest Ordinance adopted by the Congress of the
Confederation in 1787. . . [and] the United States Constitution, which replaced the Articles
of Confederation in 1788.”).

17 See, e.g., Max Farrand, The Records of the Federal Convention of 1787, ed. Max
Farrand (New Haven: Yale University Press, 1911) Vol. 1 (containing 26 instances of the
word “lands” compared to 274 instances of the word “representation” — a much debated
issue with respect to the composition of the legislature).

18 See CONGRESSIONAL RESEARCH SERVICE, FEDERAL LAND OWNERSHIP: OVERVIEW
AND DATA (2020) (“The original states reluctantly ceded the lands to the developing new
government. This cession, together with granting constitutional powers to the new federal
government, including the authority to regulate federal property and to create new states,
played a crucial role in transforming the weak central government under the Articles of
Confederation into a stronger, centralized federal government under the U.S.
Constitution.”); see also Peter A. Appel, The Power of Congress “Without Limitation”:
The Property Clause and Federal Regulation of Private Property, 86 MINN. L. REv. 1, 23
(2001) (“[TThe history reveals that the western lands, the question of who should control
them, and the eventual decision to vest that authority in the United States rather than the
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was limited discussion concerning how the power over them might be
used.!”

One of the few explicit references to the idea of granting Congress the
power over federal lands, simply listed “additional powers proposed to be
vested in the Legislature of the United States,” many of which concerned
the governance of real and intellectual property.2’ The proposed authority
over real property included the power “[t]o dispose of the unappropriated
lands of the United States” and “[t]o authorise the Executive to procure and
hold for the use of the United States landed property for the erection of
forts, magazines, and other necessary buildings” and “[t]o establish public
institutions, rewards and immunities for the promotion of agriculture,
commerce, trades, and manufactures.”

At first blush these powers sound rather mundane and even ministerial.
Indeed, at least one constitutional scholar who has looked at the
contemporary records contends that the delegates to the Convention
conceived of public land management as an administrative, rather than
legislative, function.?! This argument is bolstered by the Convention’s
decision to locate the Property Clause in Article IV, rather than with the
other legislative powers in Article I. As the role of administrative law has
grown in prominence since the founding, this may be a distinction without a
practical difference. Regardless of the nominal conception of federal lands
policymaking as legislative or administrative, one could read the proposed
powers as reflecting a deeper appreciation of the federal government’s
responsibility as steward of the lands. For instance, the establishment of

individual states received significant attention from the Continental Congress.”)

19 See Leshy, supra note 16, at 506 (“The Property Clause did not provoke significant
discussion at the Constitutional Convention.”).

20 See Max Farrand, The Records of the Federal Convention of 1787, ed. Max Farrand
(New  Haven:  Yale  University  Press, 1911).  Vol. 2. 5/13/2020.
https://oll.libertyfund.org/titles/1 786#Farrand 0544-02 2213 (listing, among other things,
the power “To grant charters of incorporation in cases where the public good may require
them, and the authority of a single State may be incompetent; To secure to literary authors
their copy rights for a limited time; To establish an University; To encourage, by proper
premiums and provisions, the advancement of useful knowledge and discoveries; . . . To
grant patents for useful inventions; To secure to authors exclusive rights for a certain
time”).

21 See Lance F. Sorenson, The Hybrid Nature of the Property Clause: Implications for
Judicial Review of National Monument Reductions, 21 U. PA. J. CONST. L. 761, 781-82
(2019) (“[TThe Convention did not conceive of the management of property as a legislative
power. Rather, it remained administrative. As such, it was separated from more traditional
legislative functions. Public lands management was, and remains to this day, an
administrative power housed in Congress.”).
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public institutions for the promotion of agriculture and the acquisition of
land for necessary buildings are two prominent functions of modern public
land governance as delegated by Congress to the Bureau of Land
Management,?? the National Park Service,?® and United States Department
of Agriculture.?*

Further supporting the notion that the founders understood the Property
Clause to convey significant authority to Congress is their conscious
decision not to place the clause within the Article II purview of the
executive branch.? The ratified language of Article IV’s Property Clause
explicitly acknowledges that public lands policy involves more than just
acquisition and disposal, implicitly endorsing a stewardship role for
Congress. In addition to transactional authority, the clause tasks Congress
with “mak[ing] all needful Rules and Regulations respecting the Territory
or other Property belonging to the United States.”?® This language clearly
contemplates more active management than even the proposed powers
listed in draft committee and reproduced above. What remains unclear from
the text is just what the founders envisioned as “needful” when it came to
managing and protecting government property.

In the Federalist Papers, famously authored to convince states to ratify
the Constitution, both Hamilton and Madison offer some limited insight on
the point of federal land policy. In the Federalist No. 43 Madison recounts
a version of the text of the Property Clause itself and describes the power
conveyed by it as “a power of very great importance.””” He goes on to
argue the vesting of this power in the federal government as necessary for
the management of the yet unexplored western territories, preempting
debate among various states that may lay claim to the governing of said
territories.?® The focus on quashing the competing jurisdictional claims of
the states to new territories, particularly in the West, is a theme that

22 Federal Land Policy and Management Act of 1976, 43 U.S.C. §§ 1701 et seq.

23 National Park Service Organic Act, 64 P.L. 235, 39 Stat. 535, 64 Cong. Ch. 408
(1916).

24 An Act to establish a Department of Agriculture, ch. 71, 12 Stat. 387 (1862).

2 Lance F. Sorenson, The Hybrid Nature of the Property Clause: Implications for
Judicial Review of National Monument Reductions, 21 U. PA. J. CONST. L. 761, 781-82
(2019) (“[TThe Convention did not want the public domain managed by the President out of
concern that it was too much power in one person's hands.”).

26 J.S. Const. Art. VI, sec. 3, cl. 2.

27 Federalist No. 43.

28 Federalist No. 43 (arguing the Property Clause was “was probably rendered
absolutely necessary by jealousies and questions concerning the western territory
sufficiently known to the public.”).
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pervades the discussion of the Property Clause throughout the essays of
both Hamilton and Madison.

In Federalist No. 7, Hamilton recounts “serious and animated
discussions concerning the right to the lands which were ungranted at the
time of the revolution.”” He correctly asserts that states compromised
under the Articles of Confederation, settling on the view that those
ungranted lands transferred from the Crown to federal government of the
United States at the signing of the Treaty of Paris.’® Hamilton goes on to
emphasize the importance of maintaining the “Western territory” as “the
common property of the union,” arguing the importance of federal control
to avoid inconsistent principles of management and apportionment, as well
as interstate hostility.3! That extended argument could rightly be classified
as the first documented argument for the conservation of federal
landholdings, albeit protecting them from state, rather than private,
acquisition.

James Madison, in the Federalists Nos. 14 and 41, argues forcefully in
favor of a strong union and in support of the particular distribution of
powers and responsibilities among levels and branches of government.
Madison urges that the union is necessary as the “conservator of peace” and
“guardian of our . . . common interests.”3? This passage is notable for two
reasons. First, we see in it a very early usage of the idea of government as
an agent of conservation, albeit conservation of peaceful and tranquil state
of affairs, rather than nature. Second, Madison acknowledges the existence
of, and, more importantly, the value of protecting, commonly held
resources, many of which, especially at this time, were natural. The
recognition of the importance of central government to the preservation of
commonly held property ties Madison’s line of reasoning back to Roman
and natural law,>which is where, not coincidentally, we find the roots of
the public trust doctrine.’*

2 Federalist No. 7.

30 Treaty of Paris of 1783.

31 Federalist No. 7.

32 Federalist No. 14.

33 See JUSTINIAN’S INSTITUTES, Book II, (J.B. Moyle trans., 1913) (“now let us
proceed to the law of Things. Of these, some admit of private ownership, while others, it is
held, cannot belong to individuals: for some things are by natural law common to all, some
are public, some belong to a society or corporation, and some belong to no one.”)

34 See PPL Mont., LLC v. Montana, 565 U.S. 576, 576 (2012) (“The public trust
doctrine is of ancient origin. Its roots trace to Roman civil law and its principles can be
found in the English common law on public navigation and fishing rights over tidal lands
and in the state laws of the United States of America.”); see generally Bruce W. Frier, The
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One can understand the Property Clause as an acknowledgement of the
natural law obligation of states to preserve and protect common resources.
Both Madison and Hamilton, along with a good number of the founders,
were noted subscribers to the theory of natural law.3> Madison wrote of a
legal duty “precedent, both in order of time and in degree of obligation, to
the claims of Civil Society.”*® Hamilton specifically espoused belief in “the
law of nature,” defined as “an eternal and immutable law, which is
indispensably obligatory upon all mankind, prior to any human institution
whatever.”3” Whether or not one ascribes to a natural law theory of the
Constitution, it would be foolish to ignore the theory’s influence on the
document’s drafters, particularly when interpreting their words. In the
context of the Property Clause, that influence suggests that “needful rules
and regulations” would be those that ensure the preservation of the common
property resources of the United States for use and enjoyment by citizens in
perpetuity. And further, the writings of Justinian place air and water among
those common resources.®®  Thus, the Property Clause could quite
reasonably be read to Constitutionally empower the Congress to enact
legislation for the purpose of maintaining a healthy, sustainable
environment.

III. FOUNDING ERA USE OF PROPERTY CLAUSE AUTHORITY

Alas, much of the earlier Congressional action under the Property
Clause disposed of, rather than preserved, federal lands. Owing no doubt to
the attitude of the times, federal landholdings in the West were put forward
as opportunities for new, enterprising citizens. The federal government also
saw in this policy the prospect of revenue generation, at a time when
precious few sources of funds were available.’®

Roman Origins Of The Public Trust Doctrine, 32 JOURNAL OF ROMAN ARCHAEOLOGY 641
(2019).

35 See Robert S. Barker, Natural Law and the United States Constitution, 66 REV. OF
METAPHYSICS 105, 109 (2012) (“The most influential Founders of the United States
Constitution saw God as the source of the supreme rules of law and government, and
applied the Natural Law in their work in the 1787 Constitutional Convention.”).

36 James Madison, "Memorial and Remonstrance Against Religious Assessments, June
20, 1785," in THE FOUNDERS CONSTITUTION, vol. 5, at 82 (Philip B. Kurland and Ralph
Lerner, eds., 1987).

37 THE WORKS OF ALEXANDER HAMILTON, vol. 1 (Henry Cabot Lodge, ed., 1904).

38 See JUSTINIAN’S INSTITUTES, Book II, (J.B. Moyle trans., 1913) (“Thus, the
following things are by natural law common all—the air, running water, the sea, and
consequently the sea-shore.”)

39 See U.S. Const. Amend. XVI (ratified in 1913); see also Revenue Act of 1861, Act
of August 5, 1861, Chap. XLV, 12 Stat. 292 (imposing the first federal income tax).
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Congress established the General Land Office (GLO) as an agency
housed within the Department of the Treasury in 1812, vesting it with the
authority to “superintend, execute and perform, all such acts and things,
touching or respecting the public lands of the United States.”*® The GLO
continued the work of disposing of western lands that predated the
Constitution.*! Congress implicitly signaled its approach to land policy,
and thereby the Property Clause, when it chose to place the GLO within the
treasury department. That move signaled two important things. First,
Congress saw the chief public benefit of federal landholdings as revenue
generation.*?> Second, Congress did not embrace stewardship of common
resources as an important function of the federal government, instead
prioritizing the “settlement” of as much territory as possible.*3

These perspectives on common resources were widely shared among
early citizens and thinkers. A lonely dissenting voice resonated from jurist
and scholar St. George Tucker, who argued that “[t]he western territory
ought to be regarded as a national stock of wealth.”** Tucker advocated for
limited disposal of federal lands, sufficient only to raise revenue necessary
to pay current debt, retaining the rest of the property as a common
resource.* This view sounds much more consistent with a stewardship
ethos. And, practically speaking, it is. Upon closer examination, however,
Tucker’s rationale for limiting disposal emerges as having little to do with
conservation, and much more to do with a concern that bloated federal
treasury would lead to an increasingly intrusive and potentially tyrannical

40 An Act for the establishment of a General Land-Office in the Department of the
Treasury, Chap. LXVIIL, 12t Congress, 1t Session (1812); see also MILTON CONOVER,
THE GENERAL LAND OFFICE: ITS HISTORY, ACTIVITIES AND ORGANIZATION 3 (1923)
(describing the creation of the General Land Office).

41 See Land Ordinance of 1785 (passed by the Congress of the Confederation to allow
settlers to purchase land in undeveloped parts of the country).

4 See Lance F. Sorenson, The Hybrid Nature of the Property Clause: Implications for
Judicial Review of National Monument Reductions, 21 U. PA. J. CONST. L. 761, 775 n. 48
(2019).

4 It should be noted that much of this territory was far from unoccupied. The
interests, livelihoods, and humans rights of the indigenous communities that inhabited the
land for generations were entirely written off by founding-era federal lands policy, and
American law in general.

44 ST. GEORGE TUCKER, BLACKSTONE'S COMMENTARIES: WITH NOTES OF REFERENCE
To THE CONSTITUTION AND LAWS OF THE FEDERAL GOVERNMENT OF THE UNITED
STATES AND OF THE COMMONWEALTH OF VIRGINIA 283 (WILLIAM YOUNG BIRCH &
ABRAHAM SMALL EDs., 1803).

4 Id. at 283-84.
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centralized government.*¢

It was not until 1849 that any change in Congress’s approach came
about, and even then, at the height of Manifest Destiny, the focus was
largely not on stewardship. In that year Congress established the
Department of the Interior*” and moved to it the GLO, along with all of its
responsibilities. The Department of the Interior’s mission at its inception,
though broader in perspective than national debts and revenues, did not yet
include notions of sustainable resource management or environmental
protection. Those goals would not outwardly manifest until the twentieth
century.

As the nineteenth century came to a close, the Supreme Court issued an
opinion interpreting the Property Clause that would come to shape the
doctrine for the modern era. Considering whether Congress’s authority
extended to the regulation of fencing on privately-held land neighboring
federal property, the Court in Camfield v. United States*® answered in the
affirmative.** This permissive interpretation of the Property Clause,
recognizing its underlying stewardship purpose, established it as an
important source of legislative power for the budding conservation
movement.

[Property, natural resources, and early conceptions of conservation. Draw
on JEDEDIAH PURDY, THE MEANING OF PROPERTY |

46 See id. at 283-86 (“To amass immense riches to defray the expenses of ambition
when occasion may prompt, without seeming to oppress the people, has uniformly been the
policy of tyrants. Should such a policy creep into our government, and the sales of land,
instead of being appropriated to the discharge of former debts, be converted to a treasure in
a bank, those who can at any time command it, may be tempted to apply it to the most
nefarious purposes.”); see also Lance F. Sorenson, The Hybrid Nature of the Property
Clause: Implications for Judicial Review of National Monument Reductions, 21 U. PA. J.
CONST. L. 761, 775 (2019) (discussing Tucker’s argument).

47 See An Act to establish the Home Department, and to provide for the Treasury
Department an Assistant Secretary of the Treasury, and a Commissioner of the Customs, 9
Stat. 393, Pub. L. 30-108 (1849).

48167 US 518 (1897).

4 See id.; see also McKelvey v. United States, 260 U.S. 353, 359 (1922) (“[Congress]
may sanction some uses and prohibit others, and may forbid interference with such as are
sanctioned.”); United States v. Alford, 274 U.S. 264, 266-67 (1927) (holding that Congress
has authority to “prohibit the doing of acts upon privately owned lands that imperil the
publicly owned forests™).
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IV. THE CONTEMPORARY PROPERTY CLAUSE

Interpreting the scope of the Property Clause in Kleppe v. New Mexico,
and relying on Camfield to do s0,’° the Supreme Court famously held that
“the power over the public land thus entrusted to Congress is without
limitations.”! In upholding a narrow federal legislative protection for wild
horses and burros,”> the Court, perhaps unwittingly or perhaps
intentionally,>® opened the door for federal lawmakers to use their Property
Clause authority to protect the natural environment. Surprisingly, however,
Congress has not, as of yet, done so much as walk through that open door,
let alone drive a truck filled with climate change policy through it.

The decision in Kleppe made clear that Property Clause authority
sweeps broadly, reaching beyond the borders of federal property. However,
the Court explicitly left open the question of just how far beyond
government property borders the power reaches>* — to the extent that those
borders can and should be defined by the traditional metes and bounds of
property law. That question went unanswered at the highest court, but
circuit courts expounded on it in the wake of Kleppe. Just one year after the
Supreme Court’s decision, the Eighth Circuit bluntly and aptly described
the state of doctrine, writing that “whether federal regulations can be
deemed ‘needful’ prescriptions ‘respecting’ the public lands . . . is primarily
entrusted to the judgment of Congress, and courts exercising judicial review
have supported an expansive reading of the Property Clause.” The court
relied on this deferential reading to uphold congressional regulation of non-
federal waters.® The Ninth Circuit similarly unequivocally declared as

30 See 426 U.S 529, 540-41 (1976).

31426 U.S at 539.

52 Wild Free-Roaming Horse and Burro Act of 1971, 16 U.S.C. §§ 1331 - 1340.

33 See John D. Leshy, 4 Property Clause for the Twenty-First Century, 75 U. Colo. L.
Rev. 1101, 1101 (2004) (arguing that the Supreme Court’s federal lands jurisprudence is an
expression of “constitutional common law” that favors “retention of federal land in national
ownership (retention), national over state and local authority (nationalization), and
environmental preservation (conservation).”).

34 See 426 U.S at 546 (“While it is clear that regulations under the Property Clause
may have some effect on private lands not otherwise under federal control, Canfield v.
United States, 167 U. S. 518 (1897), we do not think it appropriate in this declaratory
judgment proceeding to determine the extent, if any, to which the Property Clause
empowers Congress to protect animals on private lands or the extent to which such
regulation is attempted by the Act.”).

35 United States v. Brown, 552 F.2d 817, 822 (8th Cir. 1977) (citing United States v.
San Francisco, 310 U.S. 16, 28-30 (1940)).

36 552 F.2d at 821-22 (8th Cir. 1977) (holding that the Property Clause authorizes
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“well-established” the understanding that the Property Clause “grants to the
United States power to regulate conduct on non-federal land when
reasonably necessary to protect adjacent federal property.”’  This
interpretation of the Property Clause was understood as a necessary incident
of Congress’ undisputed power to dedicate federal land for specific
purposes (e.g., protection of wildlife); Congress must have the ability to
make unlawful conduct that threatens those chosen purposes.’®

This modern, more expansive interpretation of the Property Clause,
while questioned by some scholars,> has held fast in the courts in recent
decades as well. Indeed, in recent years even reticent federal courts have
avoided finding any limitation within the constitutional doctrine itself,
assuming sweeping Property Clause authority and instead relying on
principles of statutory interpretation to read the particular statutes at issue to
confine federal agency action.®® Affirmative statements of the Property
Clause’s broad reach have also been a hallmark of some recent decisions.
The Ninth Circuit described as regulable “commercial activity . . . that has
implications for [federal] land even if commenced on property adjacent to

Congress “to regulate activities on non-federal public waters in order to protect wildlife
and visitors on [federal] lands™).

7 United States v. Lindsey, 595 F.2d 5, 6 (9th Cir. 1979).

3% Minn. by Alexander v. Block, 660 F.2d 1240, 1249 (8th Cir. 1981) (“Under this
authority to protect public land, Congress' power must extend to regulation of conduct on
or off the public land that would threaten the designated purpose of federal lands. Congress
clearly has the power to dedicate federal land for particular purposes. As a necessary
incident of that power, Congress must have the ability to insure that these lands be
protected against interference with their intended purposes.”).

9 See, e.g., Jeffrey M. Schmitt, Limiting the Property Clause, 20 NEv. L. J. 145
(2019); Allison H. Eid, The Property Clause and New Federalism, 75 U. Colo. L. Rev.
1241 (2004).

0 See, e.g., Utah Native Plant Soc'y v. United States Forest Serv., 923 F.3d 860, 867
(10th Cir. 2019) (“Assuming the Property Clause reaches this far, Congress, with the aim
of preserving federal lands, might rely on it to enact legislation altering the State of Utah's
authority to manage wildlife on its own lands. . . . While Congress might enact legislation
respecting national forests, the "clear and manifest purpose" of which is to preempt Utah's
traditional trustee and police powers as a sovereign to manage wildlife within its borders, it
has not done so.”); Herr v. United States Forest Serv., 865 F.3d 351, 358 (6th Cir. 2017)
(“The Forest Service tells us that it can regulate littoral and riparian rights under the
Property Clause to the same extent that state regulators can regulate them. Maybe; maybe
not. But we need not decide.”); Virginia v. Reno, 955 F. Supp. 571, 580 (E.D. Va. 1997)
(finding that the Enclave Clause of Article I does not limit Congress’ authority under the
Property Clause of Article IV).
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[it].”6! In a case upholding the priority given to rural Alaskans for
subsistence hunting permits, the court specifically identified the goals of
Congressional policy as conservation of limited natural resources and
protection of wildlife-dependent rural inhabitants.%> Taken together, these
cases suggest that Congress can act under the Property Clause to protect
natural resources, as well as human and environmental health more broadly,
and can target harmful activities on private land with that action.

V. CONSTITUTIONAL AUTHORITY FOR CLIMATE CHANGE LEGISLATION

Putting together the fundamental acknowledgement of some
stewardship obligation running with the Property Clause at its inception
with the modern conception of a power dubbed unlimited by the twentieth
century Supreme Court, there exists the requisite authority to legislatively
address the climate crisis.

Even if we constrain the permissible purpose of Property-Clause-based
legislation to the protection of legally recognized property interests held by
the federal government, the authority for comprehensive climate legislation
exists. In Massachusetts v. EPA, the Supreme Court accepted that the
impacts of climate change affect the value of government landholdings (in
that case state government) negatively.®> And in Kleppe v. New Mexico the
Court reaffirmed the principle that the Property Clause authority sweeps
broadly enough to permit regulation on private land for the purpose of
protecting public land.®* Thus, combining those holdings, permissible
Property Clause regulation would include the curtailment of greenhouse gas
emissions from private land for the purpose of protecting federal
landholdings by way of climate mitigation.

The federal government currently owns approximately 640 million
acres, comprising 28% of the 2.27 billion acres of the United States’ total

61 United States v. Parker, 761 F.3d 986, 990 (9th Cir. 2014).

62 Alaska Constitutional Legal Def. Conservation Fund, Inc. v. Kempthorne, 198 F.
App'x 601, 603 (9th Cir. 2006).

63549 US 497 (2007) (“Because the Commonwealth ‘owns a substantial portion of the
state’s coastal property,” it has alleged a particularized injury in its capacity as a
landowner.” (internal citations omitted)).

64 426 U.S. at 538 (“[T]he Property Clause is broad enough to permit federal
regulation of fences built on private land adjoining public land when the regulation is for
the protection of the federal property. . . . the power granted by the Property Clause is
broad enough to reach beyond territorial limits.” (citing Canfield v. United States, 167 U.
S. 518 (1897)).
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land area.®> Of those total landholdings, almost 80 million acres fall under
the purview of the National Park Service,’® which found in 2008 that
“[c]limate change is redefining [national] parks and will continue to do
$0.”767 The Park Service went on to identify habitat loss as an effect of
climate change that demanded attention.®® The Park Service has also since
put forward strategies to deal specifically with the impacts of sea-level rise
on management areas, which include, among other things, “accelerated
coastal erosion [and] landward migration of shorelines.”® Maps of all
federal landholdings reveal significant coastal property in along the West
Coast and in Alaska under BLM management.”® The fact that climate
change will cause the loss of some measurable portion of this property is
undeniable. Accordingly, Congress can, and should, use its Property Clause
authority to protect these federal lands.

None of the climate change bills put forward in Congress or regulations
proposed by EPA have proffered the Property Clause as their primary
source of Constitutional authority.

[Discuss climate bills — from McCain-Lieberman to Waxman-Markey to the
Green New Deal, and regulations -Clean Power Plan and Affordable Clean
Energy]

VI. WHY THE SOURCE OF CONSTITUTIONAL AUTHORITY MATTERS

It remains quite clear that the Commerce Clause provides ample
authority for Congress to legislatively address the climate crisis through a
number of avenues — capping emissions, subsidizing clean energy, funding
infrastructure and energy grid improvements. So, why concern ourselves
with the question of whether the Property Clause would also justify such
legislative action? Let me offer two reasons.

First, the proffered Constitutional basis for legislation says something

6 CONGRESSIONAL RESEARCH SERVICE (CRS), FEDERAL LAND OWNERSHIP:
OVERVIEW AND DATA (2020).

66 Id.

67 Jill S. Baron, et al., Adaptation Options for Climate-Sensitive Ecosystems and
Resources in EPA, PRELIMINARY REVIEW OF ADAPTATION OPTIONS FOR CLIMATE-
SENSITIVE ECOSYSTEMS AND RESOURCES (2008).

%8 See id.

% NATIONAL PARK SERVICE, COASTAL ADAPTATION STRATEGIES HANDBOOK
(Rebecca Beavers, Amanda Babson & Courtney Schupp, eds. 2016).

70 See CRS, supra note 76.



<AUTODATE>] Constitutional Conservationism 15

about the underlying fundamental purpose of the law and affects
consequential choices about statutory language. As Cass Sunstein
powerfully argued almost three decades ago, law serves an expressive, in
addition to behavior-policing, function.”! Sunstein spotlights environmental
law as a discipline where the social meaning of regulation is an important
part of the policy debate.”> One might understand important air and water
pollution controls as simultaneously efforts to physically protect those
natural resources and statements about society’s collective attitude towards
them. The preamble sections of some statutes testify to Congress’s explicit
recognition of this important expression.”3

As detailed above,’* for years, environmental statutes have been
justified as regulation of commerce — in other words, economic policy.
That link has been more than just a legal argument used to defend
environmental law from constitutional attack. The policy debate has been
dominated by conversations about tradeoffs, quantification of costs and
benefits, and, more recently, jobs in regulated industries. The dominance of
the economic framing has in turn subordinated other perspectives at the core
of environmentalism — ecology, ethics, equity, to name a few. The
language of environmental law largely reflects that subordination. Statutes
explicitly mention “costs” and “economics,””® while forgoing philosophical

71 See Cass Sunstein, On the Expressive Function of Law, 144 U. PA. L. REv. 2021,
2022, 2024 (1996) (“Many people support law because of the statements made by law, and
disagreements about law are frequently debates over the expressive content of law. . . .

72 Id. at 2024 (“In environmental protection, public debate is often focused on the
perceived social meaning of law.”); see also id. (offering the Endangered Species Act,
emissions trading, and mandatory recycling as examples of environmental policies that
serve important expressive functions); see generally Michael P. Vandenbergh, The Social
Meaning of Environmental Command and Control, 20 VA. ENV. L. J. 191 (2001).

73 See, e.g., The National Environemntal Policy Act, 42 USC § 4331(a) (“The
Congress, recognizing the profound impact of man's activity on the interrelations of all
components of the natural environment, particularly the profound influences of population
growth, high-density urbanization, industrial expansion, resource exploitation, and new and
expanding technological advances and recognizing further the critical importance of
restoring and maintaining environmental quality to the overall welfare and development of
man, declares that it is the continuing policy of the Federal Government, in cooperation
with State and local governments, and other concerned public and private organizations, to
use all practicable means and measures, including financial and technical assistance, in a
manner calculated to foster and promote the general welfare, to create and maintain
conditions under which man and nature can exist in productive harmony, and fulfill the
social, economic, and other requirements of present and future generations of Americans.”)

74 See Part I, supra.

7> See, e.g., Clean Air Act, 42 USCS § 7479(3) (“The term “best available control
technology” means an emission limitation based on the maximum degree of reduction of
each pollutant subject to regulation under this Act emitted from or which results from any
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or moral imperatives. At least one prominent reason for that drafting style
is the stated Constitutional basis in the Commerce Clause.

Furthermore, although the Constitutional basis for a law is not
necessarily the same as, or included within, a law’s text, the recent
requirement in the Rules of United States House of Representatives that a
“Constitutional Authority Statement”’® accompany every bill effectively
ensures the choice serve an expressive function. Reliance on the Property
Clause, instead of, or in addition to, the Commerce Clause changes that
expression.

Second, additional Constitutional authority may be necessary to insulate
future climate legislation from judicial review. Addressing climate change
— both through mitigation and adaptation - will be a monumental lift that
will touch nearly every facet of modern life and every part of society. Just
look at the sweeping nature of the proposed “Green New Deal;” completing
that policy agenda would require multiple statutes the reach beyond
traditional environmental law. Any climate related legislation that actually
passes will inevitably face challenge in the federal courts. Reliance on
more than just the permissive Commerce Clause jurisprudence would be a
wise strategy in the face of such challenge. That is particularly true given
the documented unease of some Supreme Court justices with what they
perceive as impermissible intrusion on free markets and personal liberty.”’
Offering the Property Clause as a primary Constitutional basis for climate
legislation, or at least an alternative justification, would force the Court to
consider the issue in the context of an entirely different jurisprudence. That
doctrine has in modern times recognized the nearly unlimited power of
Congress to protect federal lands and is rooted in a historical
acknowledgement of the importance of preserving common resources for
the collective good.

major emitting facility, which the permitting authority, on a case-by-case basis, taking into
account energy, environmental, and economic impacts and other costs, determines is
achievable for such facility through application of production processes and available
methods, systems, and techniques.”).

76 Rule XII, clause 7(c) of the Rules of United States House of Representatives (“A bill
or joint resolution may not be introduced unless the sponsor submits for printing in the
Congressional Record a statement citing as specifically as practicable the power or powers
granted to Congress in the Constitution to enact the bill or joint resolution. The statement
shall appear in a portion of the Record designated for that purpose and be made publicly
available in electronic form by the Clerk.”).

77 See Mark Joseph Stern, A New Lochner Era, Slate, June 29, 2018 (discussing how
Lochner-era thinking might return to the Supreme Court); see also National Federation of
Independent Business v. Sebelius, 567 U.S. 519 (2012).



From: Carlson, Ann

Sent: Tuesday, January 19, 2021 5:42 PM PST
To: Freeman, Jody <freeman@law.harvard.edu>
Subject: my crazy news

Hey there,

Hope you are hanging in during the craziness. Just wanted to let you know my news. I've been appointed by the Biden-
Harris team to serve as NHTSA's Chief Counsel. The deputy is also a climate person. | get sworn in tomorrow. Sure to be
a wild ride! I've obviously told the UCLA powers that be, in part because they had to find someone to teach Property for me,
but haven't let the whole faculty know yet. That will come tomorrow after the swearing in ceremony.

I'm really excited. It will be a strange and huge change but | think it'll be fascinating. | understand NHTSA was not the
partner it could have been in the Obama era -- our appointments are meant to change that.

Anyway, thought you'd find it all interesting....

X0

Ann Carlson

Shirley Shapiro Professor of Environmental Law

Faculty Co-Director, Emmett Institute on Climate Change and the Environment
UCLA School of Law

(310) 206-9496



From: Carlson, Ann

Sent: Tuesday, January 26, 2021 1:20 PM PST

To: JR DE SHAZO <deshazo@ucla.edu>

Subject: My flakiness

Hi JR,

I'm sorry I never got back to you about Mary but that’s because, as you may have heard, I am taking a
leave from UCLA. President Biden has appointed me as chief counsel of NHTSA and started last Wednesday,
when he swore in the political appointees.

Would love to attend, schedule permitting. I am working remotely from LA until we are told to come to
DC, which probably won’t be till things open up again.

Hope you’re well!



From: Carlson, Ann

Sent: Thursday, January 21, 2021 10:16 AM PST

To: Burtraw, Dallas <Burtraw@rff.org>; Danny Cullenward <dcullenward-iemac@ghgpolicy.org>; Meredith Fowlie
<fowlie@berkeley.edu>; Jennifer Kropke <jkropke@ibew11.org>

CC: Sanchez, Lauren@EPA <Lauren.Sanchez@calepa.ca.gov>; Hickerson, Heather@EPA
<Heather.Hickerson@calepa.ca.gov>

Subject: My news

Hi all,

I'm writing to let you know that | was sworn in yesterday to serve as Chief Counsel of NHTSA. I'm really excited about my
new role and the chance to work on transportation and climate change. But my appointment also means that | have
resigned from IEMAC. Serving with all of you has been a wonderful experience and I'm sorry that | won't be able to continue
to do so. I'm confident, though, that our paths will continue to cross as we all work to address the greatest existential
environmental threat the planet has ever faced.

Thank you all and all best,

Ann

Ann Carlson

Shirley Shapiro Professor of Environmental Law

Faculty Co-Director, Emmett Institute on Climate Change and the Environment
UCLA School of Law

(310) 206-9496



NATIVE FULLERTONIAN GOES TO WASHINGTON

Born and brought up in Fullerton, Ann Carlson attended Raymond School,
Wilshire Junior High, and Fullerton High School. After graduating from U.C. Santa
Barbara and from Harvard Law School, Ann forged a career in Environmental Law
teaching at U.C.L.A. Law School. She is currently writing a book on how Southern
California has cleaned up its air pollution.

On Wednesday, January 20, Ann was sworn in as Chief Counsel of the National
Highway Traffic Safety Administration (NHTSA). The NHTSA is responsible for highway
safety but also has joint responsibility, along with the EPA, for greenhouse gas and fuel
economy standards for the transportation sector.

Carlson says, “I'm part of a group of appointees that make real the Biden-Harris
commitment to make tackling climate change a whole government priority.”

She will be working remotely in the near term but will then move to Washington,
D.C. and commute back and forth to her home in Los Angeles as often as possible. Her
husband, Carl H. Moor, is a judge in Los Angeles.

The photo shows Carlson being sworn in by President Biden, just hours after his
inauguration on January 20.



Form NJ-W4

State of New Jersey — Division of Taxation

(1-21) Employee’s Withholding Allowance Certificate
1. SS# 2. Filing Status: (Check only one box)
Name 1. H Single
2. Married/Civil Union Couple Joint
Address 3. Married/Civil Union Partner Separate
. - 4. Head of Household
City State Zip 5. ] Qualifying Widow(er)/Surviving Civil Union Partner

5. Additional amount you want deducted from each pay

4. Total number of allowances you are claiming (see instructions)

3. If you have chosen to use the chart from instruction A, enter the appropriate letter here

6. | claim exemption from withholding of NJ Gross Income Tax and | certify that | have met the conditions in the
instructions of the NJ-W4. If you have met the conditions, enter “EXEMPT” here

3.

4.

5%

6.

7. Under penalties of perjury, | certify that | am entitled to the number of withholding allowances claimed on this certificate or entitled to claim exempt status.

Employee’s Signature

Date

Employer’s Name and Address

Employer Identification Number

BASIC INSTRUCTIONS

Line 1 Enter your name, address, and Social Security number in the spaces provided.
Line 2 Check the box that indicates your filing status. If you checked Box 1 (Single) or Box 3 (Married/Civil Union Partner Separate) you will be withheld at Rate A.
Note: If you have checked Box 2 (Married/Civil Union Couple Joint), Box 4 (Head of Household) or Box 5 (Qualifying Widow(er) Surviving Civil Union Partner)
and either your spouse/civil union partner works or you have more than one job or more than one source of income and the combined total of all wages is
greater than $50,000, see instruction A below. If you do not complete Line 3, you will be withheld at Rate B.
Line 3 If you have chosen to use the wage chart below, enter the appropriate letter.
Line 4 Enter the number of allowances you are claiming. Entering a number on this line will decrease the amount of withholding and could result in an underpayment on

your return.

Line 5 Enter the amount of additional withholdings you want deducted from each pay.
Line 6 Enter “EXEMPT” to indicate that you are exempt from New Jersey Gross Income Tax Withholdings, if you meet one of the following conditions:
*  Your filing status is SINGLE or MARRIED/CIVIL UNION PARTNER SEPARATE and your wages plus your taxable nonwage income will be $10,000 or less for

the current year.

*  Your filing status is MARRIED/CIVIL UNION COUPLE JOINT, and your wages combined with your spouse’s/civil union partner’s wages plus your taxable

nonwage income will be $20,000 or less for the current year.

*  Your filing status is HEAD OF HOUSEHOLD or QUALIFYING WIDOW(ER)/SURVIVING CIVIL UNION PARTNER and your wages plus your taxable nonwage

income will be $20,000 or less for the current year.

Your exemption is good for ONE year only. You must complete and submit a form each year certifying you have no New Jersey Gross Income Tax liability and claim
exemption from withholding. If you have questions about eligibility, filing status, withholding rates, etc. when completing this form, call the Division of Taxation’s Customer

Service Center at (609) 292-6400.
Instruction A - Wage Chart

This chart is designed to increase withholdings on your wages, if these wages will be taxed at a higher rate due to inclusion of other wages or income on your NJ-1040
return. It is not intended to provide withholding for other income or wages. If you need additional withholdings for other income or wages, use Line 5 on the NJ-W4.
This Wage Chart applies to taxpayers who are married/civil union couple filing jointly, heads of households, or qualifying widow(er)/surviving civil union partner. Single
individuals or married/civil union partners filing separate returns do not need to use this chart. If you have indicated filing status #2, 4 or 5 on the above NJ-

W4 and your taxable income is greater than $50,000, you should strongly consider using the Wage Chart. (See the Rate Tables on the reverse side to estimate your

withholding amount.)

HOW TO USE THE CHART

1) Find the amount of your wages in the left-hand column.

2) Find the amount of the total for all other wages (including
your spouse’s/civil union partner’s wages) along the top

row.

3) Follow along the row that contains your wages until you

come to the column that contains the other wages.

4) This meeting point indicates the Withholding Table that

best reflects your income situation.

5) If you have chosen this method, enter the “letter” of the

withholding rate table on Line 3 of the NJ-W4.

NOTE: If your income situation substantially increases (or

decreases) in the future, you should resubmit a
revised NJ-W4 to your employer.

THIS FORM MAY BE REPRODUCED

WAGE CHART
Total of All 0 10,001 | 20,001 | 30,001 | 40,001 | 50,001 | 60,001 | 70,001 | 80,001 | OVER
Other Wages | 10,000 | 20,000 | 30,000 | 40,000 | 50,000 | 60,000 | 70,000 | 80,000 | 90,000 | 90,000
0
10,000 B B B B B B B B B B
10,001
20,000 B B B B C C C C C C
20,001
Y 30,000 B B B A A D D D D D
0 30,001
U | 40000 B B A A A A A E E E
R 40,001
50,000 B C A A A A A E E E
Wi 50,001 B Cc D A A A E E E E
A 60,000
G | 69,001
70,000 B Cc D A A E E E E E
E 70,001
S 80,000 B C D E E E E E E E
80,001
90,000 B C D E E E E E E E
OVER
90,000 B C D E E E E E E E




RATE TABLES FOR WAGE CHART

The rate tables listed below correspond to the letters in the Wage Chart on the front page. Use these to estimate the amount of withholding that will occur if you
choose to use the wage chart. Compare this to your estimated income tax liability for your New Jersey Income Tax return to see if this is the correct amount of
withholding that you should have.

RATE “A”

WEEKLY PAYROLL PERIOD (Allowance $19.20)
If the amount of taxable The amount of income tax to be

ANNUAL PAYROLL PERIOD (Allowance $1,000)
If the amount of taxable The amount of income tax to be

wages is: withheld is: wages is: withheld is:

Over But Not Over Of Excess Over Over But Not Over Of Excess Over
$ 09 385 15% $ 0 $ 0 $ 20,000 15% $ 0
$ 385 §$ 673 $ 577 + 20% $ 385 $ 20,000 $ 35,000 $ 300.00 + 2.0% $ 20,000
$ 673 $ 769 $ 1154 + 39% $ 673 $ 35,000 $ 40,000 $ 600.00 + 39% $ 35,000
$ 769 $ 1,442 $ 1529 + 6.1% $ 769 $ 40,000 $ 75,000 $ 795.00 + 6.1% $ 40,000
$ 1,442 $ 9,615 $ 56.35 + 7.0% $ 1,442 $ 75,000 $ 500,000 $ 2,930.00 + 7.0% $ 75,000
$ 9,615 $ 19,231 § 628.46 + 99% $ 9,615 $ 500,000 $ 1,000,000 $ 32,680.00 + 99% $ 500,000
$ 19,231 $ 158038 + 118% $ 19,231 $ 1,000,000 over $ 82,180.00 + 11.8% $ 1,000,000

RATE “B”

WEEKLY PAYROLL PERIOD (Allowance $19.20)
If the amount of taxable The amount of income tax to be

ANNUAL PAYROLL PERIOD (Allowance $1,000)
If the amount of taxable The amount of income tax to be

wages is: withheld is: wages is: withheld is:

Over But Not Over Of Excess Over Over But Not Over Of Excess Over
$ 0 $ 385 15% $ 0 $ 0 $ 20,000 15% $ 0
$ 385 §$ 962 $ 577 + 2.0% $ 385 $ 20,000 $ 50,000 $ 300.00 + 2.0% $ 20,000
$ 962 $ 1,346 $ 1731 + 27% $ 962 $ 50,000 $ 70,000 $ 900.00 + 27% $ 50,000
$ 1,346 $ 1,538 $ 2769 + 39% $ 1,346 $ 70,000 $ 80,000 $ 1,440.00 + 39% $ 70,000
$ 1,538 $ 2,885 $ 3519 + 6.1% $ 1,538 $ 80,000 $ 150,000 $ 1,830.00 + 6.1% $ 80,000
$ 2,885 $ 9,615 $ 11731 + 7.0% $ 2,885 $ 150,000 $ 500,000 $ 6,100.00 + 7.0% $ 150,000
$ 9,615 §$ 19,231 $ 588.46 + 99% $ 9,615 $ 500,000 $ 1,000,000 $ 30,600.00 + 9.9% $ 500,000
$ 19,231 $ 154038 + 118% $ 19,231 $ 1,000,000 $ 80,100.00 + 11.8% $ 1,000,000

RATE “C”

WEEKLY PAYROLL PERIOD (Allowance $19.20)
If the amount of taxable The amount of income tax to be

ANNUAL PAYROLL PERIOD (Allowance $1,000)
If the amount of taxable The amount of income tax to be

wages is: withheld is: wages is: withheld is:

Over But Not Over Of Excess Over Over But Not Over Of Excess Over
$ 0$ 385 15% $ 0 $ 0$ 20,000 15% $ 0
$ 385 § 769 $ 577 + 23% $ 385 $ 20,000 $ 40,000 $ 300.00 + 23% $ 20,000
$ 769 $ 962 $ 1462 + 28% $ 769 $ 40,000 $ 50,000 $ 760.00 + 28% $ 40,000
$ 962 $ 1,154 § 20.00 + 35% $ 962 $ 50,000 $ 60,000 $ 1,040.00 + 35% $ 50,000
$ 1,154 § 2,885 $ 2673 + 56% $ 1,154 $ 60,000 $ 150,000 $ 1,390.00 + 56% $ 60,000
$ 2,885 $ 9,615 § 12365 + 6.6% $ 2,885 $ 150,000 $ 500,000 $ 6,430.00 + 6.6% $ 150,000
$ 9,615 $ 19,231 $ 567.88 + 99% $ 9,615 $ 500,000 $ 1,000,000 $ 29,530.00 + 9.9% $ 500,000
$ 19,231 $ 151981 + 118% $ 19,231 $ 1,000,000 $ 79,030.00 + 11.8% $ 1,000,000

RATE “D”

WEEKLY PAYROLL PERIOD (Allowance $19.20)
If the amount of taxable The amount of income tax to be

ANNUAL PAYROLL PERIOD (Allowance $1,000)
If the amount of taxable The amount of income tax to be

wages is: withheld is: wages is: withheld is:

Over But Not Over Of Excess Over Over But Not Over Of Excess Over
$ 0$ 385 15% $ 0 $ 0$ 20,000 15% $ 0
$ 385 $ 769 $ 577 + 27% $ 385 $ 20,000 $ 40,000 $ 300.00 + 27% $ 20,000
$ 769 $ 962 $ 16.15 + 34% $ 769 $ 40,000 $ 50,000 $ 840.00 + 34% $ 40,000
$ 962 $ 1,154 § 2269 + 43% $ 962 $ 50,000 $ 60,000 $ 1,180.00 + 43% $ 50,000
$ 1,154 § 2,885 § 3096 + 56% $ 1,154 $ 60,000 $ 150,000 $ 1,610.00 + 56% $ 60,000
$ 2,885 $ 9,615 $ 12788 + 6.5% $ 2,885 $ 150,000 $ 500,000 $ 6,650.00 + 65% $ 150,000
$ 9,615 $ 19,231 § 565.38 + 99% $ 9,615 $ 500,000 $ 1,000,000 $ 29,400.00 + 9.9% $ 500,000
$ 19,231 $ 151731 + 11.8% § 19,231 $ 1,000,000 $ 78,900.00 + 11.8% $ 1,000,000

RATE “E”

WEEKLY PAYROLL PERIOD (Allowance $19.20)
If the amount of taxable The amount of income tax to be

ANNUAL PAYROLL PERIOD (Allowance $1,000)
If the amount of taxable The amount of income tax to be

wages is: withheld is: wages is: withheld is:

Over But Not Over Of Excess Over Over But Not Over Of Excess Over
$ 0 $ 385 15% $ 0 $ 0 $ 20,000 15% $ 0
$ 385 $ 673 $ 577 + 20% $ 385 $ 20,000 $ 35,000 $ 300.00 + 20% $ 20,000
$ 673 $ 1,923 § 1154 + 58% §$ 673 $ 35,000 $ 100,000 $ 600.00 + 58% $ 35,000
$ 1,923 § 9,615 $ 84.04 + 65% $ 1,923 $ 100,000 $ 500,000 $ 4,370.00 + 65% $ 100,000
$ 9615 $ 19,231 $ 584.04 + 99% $ 9,615 $ 500,000 $ 1,000,000 $ 30,370.00 + 99% $ 500,000
$ 19,231 $ 153596 + 118% $ 19,231 $ 1,000,000 $ 79,870.00 + 11.8% $ 1,000,000




From: Carlson, Ann

Sent: Tuesday, January 26, 2021 6:45 AM PST

To: Barb Edmonds <Barb@edmondslip.com>

CC: Carl Moor

Subject: New job, exemptions

Hi Barb,

I have temporarily taken a leave to serve in the Biden administration as chief counsel of the national
highway traffic safety administration. The job will be fun but it comes with a big pay cut and I am
filling out the forms for how many withholdings I should claim. I will be paid $150,000 a year. Can you
tell me how many I should claim?

Thank you!



Department of Taxation and Finance

NEW . . — IT'21 04
Sat  Employee’s Withholding Allowance Certificate
2021 New York State » New York City » Yonkers
First name and middle initial Last name Your Social Security number
Fermanent home address (number and street or rural route Apartment number Single or Head of heusehold D Married D
Married, but withhold at higher single rate
Gity. lage, of: post office Bt ZIRdods Mate: If married but legally separated, mark an X in
the Sirgle or Head of househokf box.
Are you a resident of New York City? ........... Yes ] No []
Are you a resident of Yonkers? ..................... Yes [] No []
Complete the worksheet on page 4 before making any entries.
1 Total number of allowances you are claiming for New York State and Yonkers, if applicable (from line 19) ........... 1

2 Total number of allowances for New York City {from fine 31)

3 New York State amount

5 Yonkers amount

Use lines 3, 4, and 5 below to have additional withholding per pay period under special agreement with your employer.

& New YOk GIEY anToUnl o oo s s i s s

| certify that | am entitled to the number of withholding allowances claimed on this certificate.

Employee's signature

Date

Penalty — A penalty of $500 may be imposed for any false statement you make that decreases the amount of money you have withheld

from your wages. You may also be subject to criminal penalties.

Employee: detach this page and give it to your employer; keep a copy for your records.

Employer: Keep this certificate with your records.

Mark an X in box A and/or box B to indicate why you are sending a copy of this form to New York State (see instructions):

A Employee claimed more than 14 exemption allowances for NYS

B Employee is a new hire or arehire... B D First date employee performed services for pay (mm-dd-yyyy) (see instr.). |

Are dependent health insurance benefits available for this employee? ......

Al

enees YES D No D

If Yes, enter the date the employee qualifies (mm-dd-yyyy} |

Employer's name and address (Employar: complata this section only if you ara sending a copy of this fortn to the MYS Tax Departiment.

Em ployer identification number

Instructions

Changes effective for 2021

Form [T-2104 has been revised for tax year 2021, The worksheet on
page 4 and the charts beginning on page 3, used to compute withholding
allowances or to enter an additional dollar amount on line(s) 3, 4, or 5,
have been revised. If you previously filed a Form IT-2104 and used the
worksheet or charts, you should complete a new 2021 Form IT-2104 and
give it to your employer.

Who should file this form

This certificate, Form IT-2104, is completed by an employee and given

to the employer to instruct the employer how much New York State (and
New York City and Yonkers) tax to withhold from the employee's pay. The
more allowances claimed, the lower the amount of tax withheld.

Ifthe federal Form W4 you most recently submitted to your employer
was for tax year 2019 or earlier, and you did not file Form IT-2104, your
employer may use the same number of allowances you claimed on your
federal Form V-4, Due to differences in federal and New York State tax
law, this may result in the wrong amount of tax withheld for New York
State, New York City, and Yonkers.

For tax years 2020 or later, withholding allowances are no longer reported
on federal Form W-4, Therefore, if you submit a federal Form W-4 to your

employer for tax year 2020 or later, and you do not file Form IT-2104, your
employer may use zero as your number of allowances, This may result in
the wrong amount of tax withheld for New York State, New York City, and
Yonkers.

Complete Form |T-2104 each year and file it with your employer if the

number of allowances you may claim is different from federal Form W-4 or

has changed. Common reasons for completing a new Form [T-2104 each

year include the following:

* You started a new job.

* You are no longer a dependent.

» Your individual circumstances may have changed (for example, you
were married or have an additional child).

» You moved into or out of NYC or Yonkers.

* Youitemize your deductions on your personal income tax return.

» You claim allowances for New York State credits.

» You owed tax or received a large refund when you filed your personal
income tax return for the past year.

* Your wages have increased and you expect to earn $107 650 or more
during the tax year.
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» The total income of you and your spouse has increased to $107,650 or
more for the tax year.

* You have significantly more or less income from other sources or from
another job.

* You no longer qualify for exemption from withholding.

* You have been advised by the Internal Revenue Service that you
are entitled to fewer allowances than claimed on your original federal
Form W-4 (submitted to your employer for tax year 2019 or earlier),
and the disallowed allowances were claimed on your original
Form IT-2104.

* You are a covered employee of an employer that has elected to
participate in the Employer Compensation Expense Program.

Exemption from withholding

You cannot use Form IT-2104 to claim exemption from withholding.

To claim exemption from income tax withholding, you must file

Form IT-2104-E, Certificate of Exemption from Withholding, with your
employer. You must file a new certificate each year that you qualify for
exemption. This exemption from withholding is allowable only if you had
no New York income tax liability in the prior year, you expect none in the
current year, and you are over 65 years of age, under 18, or a full-time
student under 25. You may also claim exemption from withholding if

you are a military spouse and meet the conditions set forth under the
Servicemembers Civil Relief Act as amended by the Military Spouses
Residency Relief Act and the Veterans Benefits and Transition Act. If you
are a dependent who is under 18 or a full-time student, you may owe tax
if your income is more than $3,100.

Withholding allowances

You may not claim a withholding allowance for yourself or, if married,
your spouse. Claim the number of withholding allowances you compute
in Part 1 and Part 4 of the worksheet on page 4. If you want more tax
withheld, you may claim fewer allowances. If you claim more than

14 allowances, your employer must send a copy of your Form IT-2104
to the New York State Tax Department. You may then be asked to

verify your allowances. If you arrive at negative allowances (less than
zero) on lines 1 or 2 and your employer cannot accommodate negative
allowances, enter 0 and see Additional dollar amount(s) below.

Income from sources other than wages - If you have more than
$1,000 of income from sources other than wages (such as interest,
dividends, or alimony received), reduce the number of allowances
claimed on line 1 and line 2 (if applicable) of the IT-2104 certificate

by one for each $1,000 of nonwage income. If you arrive at negative
allowances (less than zero), see Withholding allowances above. You
may also consider making estimated tax payments, especially if you
have significant amounts of nonwage income. Estimated tax requires
that payments be made by the employee directly to the Tax Department
on a quarterly basis. For more information, see the instructions for
Form IT-2105, Estimated Tax Payment Voucher for Individuals, or see
Need help? on page 7.

Other credits (Worksheet line 14) — If you will be eligible to claim
any credits other than the credits listed in the worksheet, such as an
investment tax credit, you may claim additional allowances.

Find your filing status and your New York adjusted gross income (NYAGI)
in the chart below, and divide the amount of the expected credit by the
number indicated. Enter the result (rounded to the nearest whole number)
on line 14.

Single and | Head of household | Married Divide amount of
NYAGI is: | and NYAGI is: and NYAGI is: | expected credit by:
Less than Less than Less than 65
$215,400 $269,300 $323,200

Between Between Between

$215,400 and| $269,300 and $323,200 and 68
$1,077,550 $1,616,450 $2,155,350

Over Over Over 88
$1,077,550 $1,616,450 $2,155,350

Example: You are married and expect your New York adjusted gross
income to be less than $323,200. In addition, you expect to receive a
flow-through of an investment tax credit from the S corporation of which
you are a shareholder. The investment tax credit will be $160. Divide
the expected credit by 65. 160/65 = 2.4615. The additional withholding
allowance(s) would be 2. Enter 2 on line 14.

Married couples with both spouses working — If you and your spouse
both work, you should each file a separate 1T-2104 certificate with your
respective employers. Your withholding will better match your total tax if
the higher wage-earning spouse claims all of the couple’s allowances and
the lower wage-earning spouse claims zero allowances. Do not claim
more total allowances than you are entitled to. If your combined wages
are:

« less than $107,650, you should each mark an X in the box Married,
but withhold at higher single rate on the certificate front, and divide the
total number of allowances that you compute on line 19 and line 31 (if
applicable) between you and your working spouse.

» $107,650 or more, use the chart(s) in Part 5 and enter the additional
withholding dollar amount on line 3.

Taxpayers with more than one job — If you have more than one job,
file a separate 1T-2104 certificate with each of your employers. Be
sure to claim only the total number of allowances that you are entitled
to. Your withholding will better match your total tax if you claim all of
your allowances at your higher-paying job and zero allowances at
the lower-paying job. In addition, to make sure that you have enough
tax withheld, if you are a single taxpayer or head of household with
two or more jobs, and your combined wages from all jobs are under
$107,650, reduce the number of allowances by seven on line 1 and
line 2 (if applicable) on the certificate you file with your higher-paying
job employer. If you arrive at negative allowances (less than zero), see
Withholding allowances above.

If you are a single or a head of household taxpayer, and your combined
wages from all of your jobs are between $107,650 and $2,263,265, use
the chart(s) in Part 6 and enter the additional withholding dollar amount
from the chart on line 3.

If you are a married taxpayer, and your combined wages from all of

your jobs are $107,650 or more, use the chart(s) in Part 5 and enter the
additional withholding dollar amount from the chart on line 3 (Substitute
the words Higher-paying job for Higher earner’s wages within the chart).

Dependents — If you are a dependent of another taxpayer and expect
your income to exceed $3,100, you should reduce your withholding
allowances by one for each $1,000 of income over $2,500. This will
ensure that your employer withholds enough tax.

Following the above instructions will help to ensure that you will not owe
additional tax when you file your return.

Heads of households with only one job - If you will use the
head-of-household filing status on your state income tax return, mark
the Single or Head of household box on the front of the certificate. If you
have only one job, you may also wish to claim two additional withholding
allowances on line 15.

Additional dollar amount(s)

You may ask your employer to withhold an additional dollar amount each
pay period by completing lines 3, 4, and 5 on Form IT-2104. In most
instances, if you compute a negative number of allowances and your
employer cannot accommodate a negative number, for each negative
allowance claimed you should have an additional $1.85 of tax withheld per
week for New York State withholding on line 3, and an additional $0.80

of tax withheld per week for New York City withholding on line 4. Yonkers
residents should use 16.75% (.1675) of the New York State amount for
additional withholding for Yonkers on line 5.

Note: If you are requesting your employer to withhold an additional dollar
amount on lines 3, 4, or 5 of this allowance certificate, the additional
dollar amount, as determined by these instructions or by using the
chart(s) in Part 5 or Part 6, is accurate for a weekly payroll. Therefore,

if you are not paid on a weekly basis, you will need to adjust the dollar
amount(s) that you compute. For example, if you are paid biweekly, you
must double the dollar amount(s) computed.

Avoid underwithholding

Form IT-2104, together with your employer’s withholding tables, is
designed to ensure that the correct amount of tax is withheld from your pay.
If you fail to have enough tax withheld during the entire year, you may owe
a large tax liability when you file your return. The Tax Department must
assess interest and may impose penalties in certain situations in addition
to the tax liability. Even if you do not file a return, we may determine

that you owe personal income tax, and we may assess interest and
penalties on the amount of tax that you should have paid during the year.



Employers

Box A - If you are required to submit a copy of an employee’s

Form IT-2104 to the Tax Department because the employee claimed
more than 14 allowances, mark an X in box A and send a copy

of Form IT-2104 to: NYS Tax Department, Income Tax Audit
Administrator, Withholding Certificate Coordinator, W A Harriman
Campus, Albany NY 12227-0865. If the employee is also a new hire or
rehire, see Box B instructions. See Publication 55, Designated Private
Delivery Services, if not using U.S. Mail.

Due dates for sending certificates received from employees claiming
more than 14 allowances are:

Quarter Due date Quarter Due date
January — March April 30 July — September October 31
April — June July 31 October — December January 31

Box B - If you are submitting a copy of this form to comply with New
York State’s New Hire Reporting Program, mark an X'in box B. Enter the
first day any services are performed for which the employee will be paid
wages, commissions, tips and any other type of compensation. For
services based solely on commissions, this is the first day an employee
working for commissions is eligible to earn commissions. Also, mark an X
in the Yes or No box indicating if dependent health insurance benefits are
available to this employee. If Yes, enter the date the employee qualifies
for coverage. Mail the completed form, within 20 days of hiring, to: NYS
Tax Department, New Hire Notification, PO Box 15119, Albany NY
12212-5119. To report newly-hired or rehired employees online instead of
submitting this form, go to https://www.nynewhire.com.

(continued)
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Worksheet
See the instructions before completing this worksheet.

Part 1 — Complete this part to compute your withholding allowances for New York State and Yonkers (line 1).

6 Enter the number of dependents that you will claim on your state return (do not include yourself or, if married, your spouse) ..... 6
For lines 7, 8, and 9, enter 1 for each credit you expect to claim on your state return.

A OZe 11 [=Te TR (VT ToTa ol (=T [ AP USP R RRPPPPP 7

8 New York State household credit .... 8

9 Real property tax credit ................... 9

For lines 10, 11, and 12, enter 3 for each credit you expect to claim on your state return.
10 Child and dependent CAre CIEAIT ..........eiiiiiiieii ettt b et a ettt e bt bt e e et et et e e bt e e sn e e nae e et e eee 10
11 EQrNEA INCOME CIEAIL ....uueiiiiii ittt e e e oottt e e e e e e et a e e e e e e e e aataeeeeeeeeaasasseeeeeeeanasbsaeeeeeeeassssaeeaeeesansssseeeaseennsrnneen
12 Empire State child credit

13 New York City school tax credit: If you expect to be a resident of New York City for any part of the tax year, enter 2.............. 13
14 OthEr CrEAItS (SEE INSIUCHONS) ......eeieeiieeeeeeeee ettt e oo ettt e e e e e e e b et e e e e e e ataaeeeeeeeeasasaeeeeeeeeasassseeaeeeennssseseeeeeeasssnseaaeaas 14
15 Head of household status and only one job (enter 2 if the SItUALION @PPHIES) .........c.ueiiueiiuiiiie ittt 15
16 Enter an estimate of your federal adjustments to income, such as deductible IRA contributions you will make for the

tax year. Totalestimate $ __ Divide this estimate by $1,000. Drop any fraction and enter the number ...... 16
17 If you expect to be a covered employee of an employer who elected to pay the employer compensation expense tax in

2021, complete Part 3 below and enter the NUMbDEr from lINE 28 .........c..oiiiiiii i 17
18 If you expect to itemize deductions on your state tax return, complete Part 2 below and enter the number from line 23.

P Lo 1 =T SR =T 0L (=T /PP PP UPPPOTPPTN 18
19 Add lines 6 through 18. Enter the result here and on line 1. If you have more than one job, or if you and your spouse both

work, see instructions for Taxpayers with more than one job or Married couples with both spouses working. ..................... 19

Part 2 — Complete this part only if you expect to itemize deductions on your state return.

20 Enter your estimated NY itemized deductions for the tax year (see Form IT-196 and its instructions; enter the amount from line 49) 20

21 Based on your federal filing status, enter the applicable amount from the table below .............ccccoiiiiiiiiiiis 21
Standard deduction table
Single (cannot be claimed as a dependent) .... $ 8,000 Qualifying WidOW(€r) .......cccoveiiiiiieiiiieeiiieeees $16,050
Single (can be claimed as a dependent) ....... $ 3,100 Married filing jointly .........ccccooiiiiiie e, $16,050
Head of household ...........c.ccoooiiiiiiiiiiine $11,200 Married filing separate returns .............c.cccc... $ 8,000

22 Subtract line 21 from line 20 (if line 21 is larger than line 20, enter 0 here and on line 18 above) ......
23 Divide line 22 by $1,000. Drop any fraction and enter the result here and on line 18 above

Part 3 — Complete this part if you expect to be a covered employee of an employer that has elected to participate
in the Employer Compensation Expense Program (line 17).

24 Expected annual wages and compensation from electing employer in 2021
25 Line 24 minus $40,000 (if zero or [ess, StOP) ....cccevveeiereeieiieieie e
26 Line 25 MUILIPHEA DY .05 ..ottt h e bt h et ea Rt h e bt et e bttt he ettt et e
27 Line 26 MUIIPHEA DY 1935 ...ttt b bk b bbb E et h e a e h et h et n et tn
28 Divide line 27 by 65. Drop any fraction and enter the result here and on line 17 @above ............cccooiiiiiiiiiiiiiee 28

Part 4 — Complete this part to compute your withholding allowances for New York City (line 2).

29 Enter the amount from lINE 6 @DOVE ...........ooiiiiiiiiieee et e et e e e e ettt e e e e e e et e e e e e e e et aeeeeeeeeeensnaeeeas 29
30 Add lines 15 through 18 above and enter t0tal NEIe ..o e 30
31 Add lines 29 and 30. Enter the result here and 0N INE 2 ........ooi oot e e e e e e e e e et e e e e e e esreeeeeas 31
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Part 5 — These charts are only for married couples with both spouses working or married couples with one spouse working more than
one job, and whose combined wages are between $107,650 and $2,263,265.

Enter the additional withholding dollar amount on line 3.

The additional dollar amount, as shown below, is accurate for a weekly payroll. If you are not paid on a weekly basis, you will need to
adjust these dollar amount(s). For example, if you are paid biweekly, you must double the dollar amount(s) computed.

Combined wages between $107,650 and $538,749

High } $107,650 | $129,250 | $150,750 | $172,300 | $193,850 | $236,950 | $280,100 | $323,200 | $377,100 | $430,950 | $484,900
Igher earner's wages | ¢199 249 | $150,749 | $172,299 | $193,849 | $236,949 | $280,099 | $323,199 | $377,099 | $430,949 | $484,899 | $538,749

$53,800 $75,299 $12 $18

$75,300 $96,799 |  $12 $19 $27 $29

$96,800 $118,399 $8 $16 $23 $32 $40

$118,400 $129,249 $2 $10 $18 $26 $36 $35

$129,250 $139,999 $4 $14 $22 $33 $32

$140,000 $150,749 $2 $10 $19 $30 $32 $27

$150,750 $161,549 $4 $15 $27 $31 $24

$161,550 $172,499 $2 $11 $23 $28 $24 $22

$172,500 $193,849 $4 $16 $23 $23 $34 $45

$193,850 $236,949 $6 $12 $17 $34 $43 $44

$236,950 $280,099 $6 $12 $38 $52 $46 $48
$280,100 $323,199 $6 $33 $59 $55 $49
$323,200 $377,099 $17 $34 $44 $40
$377,100 $430,949 $8 $19 $29
$430,950 $484,899 $8 $19
$484,900 $538,749 $8

Combined wages between $538,750 and $1,185,399

Higher earmer's wages | $500'cay | Sode.dod | $700.399 | §754.299 | $306.199 | $362.040 | $91594 | $969.890 |51.025,740|S1.07.540 1,151,498 |$1.185.309
$236,950 $280,099 |  $51

$280,100 $323,199 | $54 $50

$323,200 $377,009 | $34 $39 $45 $29

$377,100 $430,949 |  $25 $19 $24 $30 $5 $5

$430,950 $484,899 |  $29 $25 $19 $24 $30 $5 $5 $5

$484,900 $538,749 |  $19 $29 $25 $19 $24 $30 $5 $5 $5 $5

$538,750 $592,649 $8 $19 $29 $25 $19 $24 $30 $5 $5 $5 $3 $2
$592,650 $646,499 $8 $19 $29 $25 $19 $24 $30 $5 $5 $3 $2
$646,500 $700,399 $8 $19 $29 $25 $19 $24 $30 $5 $3 $2
$700,400 $754,299 $8 $19 $29 $25 $19 $24 $30 $3 $2
$754,300 $808,199 $8 $19 $29 $25 $19 $24 $31 $2
$808,200 $862,049 $8 $19 $29 $25 $19 $26 $34
$862,050 $915,949 $8 $19 $29 $25 $20 $29
$915,950 $969,899 $8 $19 $29 $26 $24
$969,900  $1,023,749 $8 $19 $31 $29
$1,023,750  $1,077,549 $8 $20 $34
$1,077,550  $1,131,499 $9 $22
$1,131,500  $1,185,399 $9
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Combined wages between $1,185,400 and $1,724,299

Hiah , $1,185,400 $1,239,250( $1,293,200( $1,347,050| $1,400,950| $1,454,850| $1,508,700| $1,562,550| $1,616,450| $1,670,400
Igher earner's wages | ¢4 39 249$1,293,199|$1,347,049| $1,400,949| $1,454,849| $1,508,699 | $1,562,549 | $1,616,449| $1,670,399 | $1,724,299

$592,650 $646,499 $5 $8

$646,500 $700,399 $5 $8 $11 $14

$700,400 $754,299 $5 $8 $11 $14 $17 $21

$754,300 $808,199 $5 $8 $11 $14 $17 $21 $24 $27

$808,200 $862,049 $5 $8 $11 $14 $17 $21 $24 $27 $30 $33

$862,050 $915,949 |  $37 $8 $11 $14 $17 $21 $24 $27 $30 $33

$915,950 $969,899 | $32 $40 $11 $14 $17 $21 $24 $27 $30 $33

$969,900  $1,023,749|  $27 $35 $44 $14 $17 $21 $24 $27 $30 $33
$1,023,750  $1,077,549| $32 $30 $38 $47 $17 $21 $24 $27 $30 $33
$1,077,550  $1,131,499 | $35 $34 $31 $40 $48 $19 $22 $25 $28 $32
$1,131,500  $1,185,399 | $22 $35 $34 $31 $40 $48 $19 $22 $25 $28
$1,185,400  $1,239,249 $9 $22 $35 $34 $31 $40 $48 $19 $22 $25
$1,239,250  $1,293,199 $9 $22 $35 $34 $31 $40 $48 $19 $22
$1,293,200  $1,347,049 $9 $22 $35 $34 $31 $40 $48 $19
$1,347,050  $1,400,949 $9 $22 $35 $34 $31 $40 $48
$1,400,950  $1,454,849 $9 $22 $35 $34 $31 $40
$1,454,850  $1,508,699 $9 $22 $35 $34 $31
$1,508,700  $1,562,549 $9 $22 $35 $34
$1,562,550  $1,616,449 $9 $22 $35
$1,616,450  $1,670,399 $9 $22
$1,670,400  $1,724,299 $9

Combined wages between $1,724,300 and $2,263,265

High , $1,724,300]$1,778,150] $1,832,050] $1,885,950] $1,939,800( $1,993,700[ $2,047,600[ $2,101,500] $2,155,350[ $2,209,300
igher earner's wages g4 77g 149|$1,832,049|$1,885,949|$1,939,799| $1,993,699| $2,047,599 | $2,101,499 | $2,155,349 | $2,209,299 | $2,263,265

$862,050 $915,949 $36 $39

$915,950 $969,899 $36 $39 $42 $45

$969,900  $1,023,749 $36 $39 $42 $45 $49 $52
$1,023,750  $1,077,549 $36 $39 $42 $45 $49 $52 $55 $58
$1,077,550  $1,131,499 $35 $38 $41 $44 $47 $50 $53 $56 $490 $906
$1,131,500  $1,185,399 $32 $35 $38 $41 $44 $47 $50 $53 $487 $906
$1,185,400  $1,239,249 $28 $32 $35 $38 $41 $44 $47 $50 $484 $903
$1,239,250  $1,293,199 $25 $28 $32 $35 $38 $41 $44 $47 $480 $900
$1,293,200  $1,347,049 $22 $25 $28 $32 $35 $38 $41 $44 $477 $897
$1,347,050  $1,400,949 $19 $22 $25 $28 $32 $35 $38 $41 $474 $894
$1,400,950  $1,454,849 $48 $19 $22 $25 $28 $32 $35 $38 $471 $891
$1,454,850  $1,508,699 $40 $48 $19 $22 $25 $28 $32 $35 $468 $888
$1,508,700  $1,562,549 $31 $40 $48 $19 $22 $25 $28 $32 $465 $884
$1,562,550  $1,616,449 $34 $31 $40 $48 $19 $22 $25 $28 $462 $881
$1,616,450  $1,670,399 $35 $34 $31 $40 $48 $19 $22 $25 $459 $878
$1,670,400  $1,724,299 $22 $35 $34 $31 $40 $48 $19 $22 $456 $875
$1,724,300  $1,778,149 $9 $22 $35 $34 $31 $40 $48 $19 $452 $872
$1,778,150  $1,832,049 $9 $22 $35 $34 $31 $40 $48 $449 $869
$1,832,050  $1,885,949 $9 $22 $35 $34 $31 $40 $479 $866
$1,885,950  $1,939,799 $9 $22 $35 $34 $31 $470 $895
$1,939,800  $1,993,699 $9 $22 $35 $34 $462 $887
$1,993,700  $2,047,599 $9 $22 $35 $464 $878
$2,047,600  $2,101,499 $9 $22 $466 $881
$2,101,500  $2,155,349 $9 $452 $882
$2,155,350  $2,209,299 $235 $438
$2,209,300  $2,263,265 $14

Note: These charts do not account for additional withholding in the following instances:

» a married couple with both spouses working, where one spouse’s wages are more than $1,131,632 but less than $2,263,265, and the other
spouse’s wages are also more than $1,131,632 but less than $2,263,265;

» married taxpayers with only one spouse working, and that spouse works more than one job, with wages from each job under $2,263,265, but
combined wages from all jobs is over $2,263,265.

If you are in one of these situations and you would like to request an additional dollar amount of withholding from your wages, contact the Tax
Department for assistance (see Need help? on page 7).
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Part 6 — These charts are only for single taxpayers and head of household taxpayers with more than one job, and whose combined
wages are between $107,650 and $2,263,265.

Enter the additional withholding dollar amount on line 3.

The additional dollar amount, as shown below, is accurate for a weekly payroll. If you are not paid on a weekly basis, you will need to
adjust these dollar amount(s). For example, if you are paid biweekly, you must double the dollar amount(s) computed.

Combined wages between $107,650 and $538,749
Higher wage | $126'24g | 8150.749 | $172.299 | $193:849 | 8230049 | 280,099 | 823,199 | $377.099 | $430.049 | $464.399 | 5536749
$53,800 $75,299 $13 $18
$75,300 $96,799 $12 $20 $27 $28
$96,800 $118,399 $8 $16 $24 $27 $28
$118,400 $129,249 $2 $10 $18 $21 $26 $37
$129,250 $139,999 $4 $14 $17 $23 $43
$140,000 $150,749 $2 $10 $13 $19 $43 $43
$150,750 $161,549 $3 $9 $15 $42 $41
$161,550 $172,499 $1 $7 $13 $42 $43 $41
$172,500 $193,849 $3 $10 $40 $46 $43 $46
$193,850 $236,949 $11 $35 $49 $48 $49 $40
$236,950 $280,099 $10 $19 $31 $28 $31 $16
$280,100 $323,199 $7 $17 $29 $24 $29
$323,200 $377,099 $8 $19 $29 $24
$377,100 $430,949 $8 $19 $29
$430,950 $484,899 $8 $19
$484,900 $538,749 $8
Combined wages between $538,750 and $1,185,399
T A EraE Fee Al e F KA Hr e e
$236,950 $280,099 $11
$280,100 $323,199 $9 $8
$323,200 $377,099 $30 $8 $8 $8
$377,100 $430,949 $24 $30 $8 $8 $8 $8
$430,950 $484,899 $29 $24 $30 $8 $8 $8 $8 $8
$484,900 $538,749 $19 $29 $24 $30 $8 $8 $8 $8 $8 $8
$538,750 $592,649 $8 $19 $29 $24 $30 $8 $8 $8 $8 $8 $236 $452
$592,650 $646,499 $8 $19 $29 $24 $30 $8 $8 $8 $8 $236 $452
$646,500 $700,399 $8 $19 $29 $24 $30 $8 $8 $8 $236 $451
$700,400 $754,299 $8 $19 $29 $24 $30 $8 $8 $236 $452
$754,300 $808,199 $8 $19 $29 $24 $30 $8 $236 $452
$808,200 $862,049 $8 $19 $29 $24 $30 $236 $452
$862,050 $915,949 $8 $19 $29 $24 $258 $451
$915,950 $969,899 $8 $19 $29 $252 $473
$969,900 $1,023,749 $8 $19 $257 $468
$1,023,750  $1,077,549 $8 $247 $472
$1,077,550 $1,131,499 $123 $234
$1,131,500 $1,185,399 $14
(Part 6 continued on page 8)
Privacy notification
See our website or Publication 54, Privacy Notification. Need help?
Visit our website at www.tax.ny.gov
@  get information and manage your taxes online
+ check for new online services and features
Telephone assistance
Automated income tax refund status: 518-457-5149
Personal Income Tax Information Center: 518-457-5181
To order forms and publications: 518-457-5431
Text Telephone (TTY) or TDD Dial 7-1-1 for the
equipment users New York Relay Service
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Combined wages between $1,185,400 and $1,724,299
Higher wage | G170 Do) 51.703.190|51. 347 04| 1400649 1.454.849 1,506,609 S1.562,549 1,616,449 S1.670,398|$1.724.299
$592,650 $646,499 | $475 $499
$646,500 $700,399 | $475 $499 $522 $546
$700,400 $754,299 | $475 $499 $522 $546 $569 $593
$754,300 $808,199 | $475 $499 $522 $546 $569 $593 $616 $640
$808,200 $862,049 | $475 $499 $522 $546 $569 $593 $616 $640 $663 $687
$862,050 $915,949 | $475 $499 $522 $546 $569 $593 $616 $640 $663 $687
$915,950 $969,899 | $475 $499 $522 $546 $569 $593 $616 $640 $663 $687
$969,900  $1,023,749 | $497 $499 $522 $546 $569 $593 $616 $640 $663 $687
$1,023,750  $1,077,549 | $491 $520 $522 $546 $569 $593 $616 $640 $663 $687
$1,077,550  $1,131,499 | $268 $287 $316 $318 $341 $365 $388 $412 $435 $459
$1,131,500  $1,185,399 |  $42 $76 $95 $124 $126 $149 $173 $196 $220 $243
$1,185400  $1,239,249|  $14 $42 $76 $95 $124 $126 $149 $173 $196 $220
$1,239,250  $1,293,199 $14 $42 $76 $95 $124 $126 $149 $173 $196
$1,293,200  $1,347,049 $14 $42 $76 $95 $124 $126 $149 $173
$1,347,050  $1,400,949 $14 $42 $76 $95 $124 $126 $149
$1,400,950  $1,454,849 $14 $42 $76 $95 $124 $126
$1,454,850  $1,508,699 $14 $42 $76 $95 $124
$1,508,700  $1,562,549 $14 $42 $76 $95
$1,562,550  $1,616,449 $14 $42 $76
$1,616,450  $1,670,399 $14 $42
$1,670,400  $1,724,299 $14
Combined wages between $1,724,300 and $2,263,265
Higher wage | G177 140 51 532 04051 885.949|1.930.199| 100,009 82,047,599 | S2.101,499|37.155,349|$2.208.209$2.263.265
$862,050 $915,949 | $710 $734
$915,950 $969,899 | $710 $734 $757 $781
$969,900  $1,023,749 | $710 $734 $757 $781 $804 $828
$1,023,750  $1,077,549 | $710 $734 $757 $781 $804 $828 $851 $875
$1,077,550  $1,131,499 | $482 $506 $529 $553 $576 $600 $623 $647 $670 $262
$1,131,500  $1,185,399 | $267 $290 $314 $337 $361 $384 $408 $431 $455 $478
$1,185400  $1,239,249 | $243 $267 $290 $314 $337 $361 $384 $408 $431 $455
$1,239,250  $1,293,199 | $220 $243 $267 $290 $314 $337 $361 $384 $408 $431
$1,293,200  $1,347,049 | $196 $220 $243 $267 $290 $314 $337 $361 $384 $408
$1,347,050  $1,400,949 | $173 $196 $220 $243 $267 $290 $314 $337 $361 $384
$1,400,950  $1,454,849 | $149 $173 $196 $220 $243 $267 $290 $314 $337 $361
$1,454,850  $1,508,699 | $126 $149 $173 $196 $220 $243 $267 $290 $314 $337
$1,508,700  $1,562,549 | $124 $126 $149 $173 $196 $220 $243 $267 $290 $314
$1,562,550  $1,616,449 |  $95 $124 $126 $149 $173 $196 $220 $243 $267 $290
$1,616,450  $1,670,399 | $76 $95 $124 $126 $149 $173 $196 $220 $243 $267
$1,670,400  $1,724,299 |  $42 $76 $95 $124 $126 $149 $173 $196 $220 $243
$1,724,300  $1,778,149 | $14 $42 $76 $95 $124 $126 $149 $173 $196 $220
$1,778,150  $1,832,049 $14 $42 $76 $95 $124 $126 $149 $173 $196
$1,832,050  $1,885,949 $14 $42 $76 $95 $124 $126 $149 $173
$1,885,950  $1,939,799 $14 $42 $76 $95 $124 $126 $149
$1,939,800  $1,993,699 $14 $42 $76 $95 $124 $126
$1,993,700  $2,047,599 $14 $42 $76 $95 $124
$2,047,600  $2,101,499 $14 $42 $76 $95
$2,101,500  $2,155,349 $14 $42 $76
$2,155,350  $2,209,299 $14 $42
$2,209,300  $2,263,265 $14




HARVARD LAW SCHOOL
ANIMAL LAW & POLICY PROGRAM

KRISTEN A. STILT COMITAS KATHERINE A. MEYER

Professor & Faculty Director Clinic

CHRISTOPHER D. GREEN NICOLE E. NEGOWETTI

Executive Director

Clinical Instructor

CEALLAIGH REDDY
Program Administrator

animal.law.harvard.edu

December 28, 2020

President-elect Joseph R. Biden Jr.
Biden-Harris Transition

1401 Constitution Ave NW
Washington, DC 20001

Re:  Request to Revoke Memoranda and Regulations Regarding Consideration of
Greenhouse Emissions under the Endangered Species Act

Dear President-elect Biden,

Congratulations on your historic Presidential election win and thank you for the visionary
plans to address the climate crisis. We write with suggestions for implementing your laudatory
commitment “to require any federal permitting decision to consider the effects of greenhouse gas
emissions and climate change.”! It is indeed critically important for federal agencies to roll up
their sleeves and examine all ways to reduce the greenhouse pollution from their approvals and
actions. By revoking guidance instituted by the George W. Bush administration and regulations
adopted by the Trump administration that were intended to frustrate this goal, you can jumpstart
a new era of science-based analysis to advance practical ways to reduce greenhouse emissions
across all federal agencies. In furtherance of this vital goal, we urge you to rescind the ill-advised
memoranda and Endangered Species Act regulations as detailed further below.

"' The Biden Plan for a Clean Energy Revolution and Environmental Justice, https://joebiden.com/climate-
plan.



The Endangered Species Act is our nation’s safety net for plants and animals on the brink
of extinction. It is the world’s strongest and most successful biodiversity protection law. Since its
passage in 1973, it has worked to protect more than 99 percent of the more than 1,600 plants and
animals protected as “threatened” or “endangered.” Now more than ever, as climate change drives
the Earth’s sixth mass extinction event, we urgently need all federal agencies to steadfastly
implement all of the law’s provisions as Congress intended.

Since 2008, however, the U.S. Department of the Interior has been relying on memoranda
in its enforcement of the Endangered Species Act (ESA) that purport to instruct federal agencies
to ignore greenhouse gas emissions when making certain listing decisions under the statute, and
undermine the inter-agency consultation process for “insur[ing]” that federal actions are not likely
to jeopardize or adversely modify the critical habitat of protected species, as required by Section
7 of the statute (16 U.S.C. § 1536(a)(2)). The George W. Bush administration issued the 2008
Bernhardt Memorandum, so named because it was issued by then Interior Solicitor David
Bernhardt. This was followed by the Polar Bear Listing Memorandum, so named because it was
issued during the course of litigation over the 2008 listing of the polar bear as a threatened species.

During the Trump administration, David Bernhardt, now as Interior Secretary, enshrined
the principles first developed in the memoranda into new Endangered Species Act regulations
which may threaten implementation of the law in unprecedented ways. Endangered and
Threatened Wildlife and Plants; Regulations for Interagency Cooperation, 84 Fed. Reg. 44976
(Aug. 27, 2019) (codified at 50 C.F.R. § 402). The new regulations may be construed and
implemented by agencies in a manner that undermines their ability to meaningfully evaluate
climate-change related injuries that federal agencies must consider during consultation.

The memoranda and regulations are factually and legally flawed and directly contrary to
the purposes of the Endangered Species Act. Given the evidence showing that climate change
harms endangered and threatened species, the memoranda directing agencies to ignore its effects
also contradict the Act’s affirmative requirement that every federal agency “utilize” its authorities
“in furtherance of the purposes” of the ESA. 16 U.S.C. § 1536(a)(1).

As explained more fully in the Supporting Analysis, attached as Exhibit A, immediately
rescinding the guidance memoranda and the 2019 Endangered Species Act regulations will greatly
assist federal agencies in considering the effects of climate change on imperiled species, and in
effectuating your important promise “to require any federal permitting decision to consider the
effects of greenhouse gas emissions and climate change.””

Please contact Kassie Siegel at ksiegel@biologicaldiversity.org or (951) 961-7972 if you
would like to discuss any of these important issues further. Thank you very much for your
consideration.

Signed,

2 The Biden Plan for a Clean Energy Revolution and Environmental Justice,
https://joebiden.com/climate-plan.



Katherine A. Meyer Kassie Siegel

Director Director

Harvard Animal Law & Policy Clinic Climate Law Institute

Harvard Law School Center for Biological Diversity
Cambridge, MA 02138 951-961-7972

617-998-2450
Enclosures

Exhibit A: Supporting Analysis Re: Request to Revoke Memoranda and Regulations Regarding
Consideration of Greenhouse Emissions under the Endangered Species Act.

Exhibit B: U.S. Dep’t of the Interior, Office of the Solicitor, Guidance on the Applicability of the
Endangered Species Act’s Consultation Requirements to Proposed Actions Involving the
Emissions of Greenhouse Gases (Oct. 3, 2008) (Bernhardt Memorandum); including referenced
memorandum entitled Expectations for Consultations on Actions that Would Emit Greenhouse

Gases (May 14, 2008) (FWS Memorandum).

Exhibit C: Supplemental Explanation for the Legal Basis of the Department’s May 15, 2008
Determination of Threatened Status for Polar Bears (Dec. 22, 2010) (Polar Bear Listing
Memorandum).



Exhibit A: Supporting Analysis Re: Request to Revoke Memoranda and Regulations Regarding
Consideration of Greenhouse Emissions under the Endangered Species Act by Harvard Law
School’s Animal Law and Policy Clinic

The U.S. Department of Interior (DOI) should rescind the 2008 “Bernhardt Memorandum,”
as well as the 2010 Polar Bear Listing Memorandum. Likewise, DOI should rescind amended
Section 7 regulations promulgated by the Trump Administration in 2019. In addition to rescinding
these policies, all federal agencies should be directed to actively consider the impact of all of their
actions on climate change, in keeping with their additional affirmative obligation under Section 7
to “utilize” their authorities “in furtherance of the purposes” of the ESA. 16 U.S.C. § 1536(a)(1).
Considering climate change and its effects on listed species is both necessary and vital to enforcing
the Endangered Species Act (ESA) according to Congress’ overriding concern—expressed over
forty years ago—that “endangered species . . . be afforded the highest of priorities.” Tenn. Valley
Auth. v. Hill, 437 U.S. 153, 174 (1978) (emphasis added).

1L The DOI Should Rescind the 2008 Bernhardt Memorandum.

On October 3, 2008, David Bernhardt, then Solicitor of DOI, issued a memorandum
purporting to “clarify” DOI’s obligation to consider climate change effects in the Section 7 context.
U.S. Dep’t of the Interior, Office of the Solicitor, Guidance on the Applicability of the Endangered
Species Act’s Consultation Requirements to Proposed Actions Involving the Emissions of
Greenhouse Gases (Oct. 3, 2008) (Bernhardt Memorandum). Section 7 requires all agencies to
“consult” with either the Fish and Wildlife Service (FWS) (for terrestrial species) or the National
Marine Fisheries Service (NMFS) (for marine species) to “insure” that their actions are “not likely
to jeopardize the continued existence” of any species listed as either endangered or threatened
under the Act. 16 U.S.C. § 1536(a)(2). This duty to consult is triggered whenever a federal action
“may affect” a listed species. 50 C.F.R. § 402.14. Courts have held that this sets an extremely “low”
bar for initiation of consultation. W. Watersheds Project v. Kraayenbrink, 632 ¥.3d 472, 481, 496
(9t Cir. 2011); see also 51 Fed. Reg. 19,926, 19,949 (June 3, 1986) (explaining that “[a]ny possible
effect, whether beneficial, benign, adverse or of an undetermined character, triggers the formal
consultation requirement’).

Nonetheless, the Bernhardt Memorandum adopted language from an earlier memorandum
from the Director of the Fish and Wildlife Service, which stated that “the Service does not
anticipate that the mere fact that a Federal agency authorizes a project that is likely to emit
[greenhouse gases (GHG)] will require the initiation of section 7 consultation.” Expectations for
Consultations on Actions that Would Emit Greenhouse Gases (May 14, 2008) (FWS
Memorandum), 1. The FWS Memorandum asserted that there was no definitive evidence
“establish[ing]” that emission of greenhouse gases (GHGs) “cause[s] an indirect effect to listed
species or critical habitat,” and that without “sufficient data to establish the required causal
connection . . . between a new facility’s GHG emissions and impacts to listed species or critical
habitat, section 7 consultation would not be required to address impacts of a facility’s GHG
emissions.” Id. at 1-2. The Bernhardt Memorandum concluded that greenhouse gas emissions or
the effects of climate change “cannot pass the ‘may affect’ test” and are therefore “not subject to
consultation under the ESA.” Bernhardt Memorandum at 2. However, this directive does not
comport with the mandates of the ESA, as it directs federal agencies to exclude from their analyses
a critical factor that has 4affected, and will continue to negatively affect, listed species.

The Bernhardt Memorandum was incorrect in its assessment that considering greenhouse
gas emissions and their effects on climate change at the outset is impossible because of the many
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contributing factors to climate change. The memorandum reasons that emissions of greenhouse
gases, insofar as they contribute to climate change, are not to be considered “direct” or “indirect
effects” of an agency action, because climate change is not conclusively “caused by” any
individual action, and hence the effects are not “reasonably certain to occur.” Bernhardt
Memorandum at 5-6. The Bernhardt Memorandum’s assertions that scientific research had “not
yet developed tools specifically intended for evaluating or quantifying end-point impacts
attributable to the emissions of GHGs from a single source,” and that “requisite causal connections
cannot be made between the emissions of GHGs from a proposed agency action and specific
localized climate change as it impacts listed species or critical habitat,” Bernhardt Memorandum
at 5—6, were at the time, and continue to be, both scientifically and legally incorrect.

It is beyond dispute that emissions of greenhouse gases significantly contribute to global
climate change and are causing widespread and intensifying harms.> Moreover, the fact that there
are many sources of greenhouse gas emissions does not mean that federal agencies and the Services
are free to ignore the negative impacts of additional greenhouse gas emissions. In other words,
while the Bernhardt Memorandum asserted that it was impossible to “quantify[] end-point impacts
attributable to” a single source, agencies nevertheless have a statutory obligation to take
incremental steps towards furthering their mandate to conserve endangered species. See
Massachusetts v. EPA, 549 U.S. 497, 499 (2007) (“[a]gencies, like legislatures, do not generally
resolve massive problems in one fell regulatory swoop . . . They instead whittle away at them over
time.”); see also Am. Fuel & Petrochemical Mfrs. v. EPA, 937 F.3d 559, 598 (D.C. Cir. 2019)
(“EPA[‘s] conclu[sion] that it is impossible to know whether the...Rule will affect listed species
or critical habitat...is not the same as determining that the 2018 Rule ‘will not’ affect them”).

The law has additionally developed mechanisms by which the “end-point impacts” of a
particular action can be identified and analyzed. Most notably, in Massachusetts v. EPA, the
Supreme Court employed a “meaningful contribution” standard to determine and attribute a
contributor’s emissions to their effects on climate change. 549 U.S. at 523-25 (determining that
domestic motor-vehicles make a “meaningful contribution” to GHG concentrations at 6% of global
carbon dioxide emissions, thus establishing sufficient causation for standing).

3 See, e.g., Intergovernmental Panel on Climate Change, Climate Change 2014 Synthesis Report Summary
for Policymakers, https://www.ipcc.ch/site/assets/uploads/2018/02/AR5 SYR FINAL SPM.pdf
(“Human influence on the climate system is clear, and recent anthropogenic emissions of greenhouse gases
are the highest in history. Recent climate changes have had widespread impacts on human and natural
systems.”); U.S. Global Change Research Program, Impacts, Risks, and Adaptation in the United States,
Fourth National Climate Assessment, Volume I1 (2018), https://nca2018.globalchange.gov/ (“It concludes
that the evidence of human-caused climate change is overwhelming and continues to strengthen, that the
impacts of climate change are intensifying across the country, and that climate-related threats to Americans’
physical, social, and economic well-being are rising”; “fossil fuel combustion accounts for approximately
85 percent of total U.S. greenhouse gas emissions” which is “driving an increase in global surface
temperatures and other widespread changes in Earth’s climate that are unprecedented in the history of
modern civilization.”); Anna Moritz, Kassie Siegel, Brendan Cummings, and William Rodgers, Jr.,
Biodiversity: Baking and Boiling, Endangered Species Act Turning Down the Heat, 44 Tulsa L. Rev. 205,
222 (2008), https://digitalcommons.law.uw.edu/faculty-articles/240_(“The notion that there is no causal
connection between greenhouse gas emissions and the decline of the polar bear (or other species) is
demonstrably incorrect.”).
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Similarly, both FWS and NMFS have considered climate change impacts once the Section
7 consultation process has been initiated for reasons unrelated to climate change—thus, the action
agencies, the Services, and the courts that may review any determinations resulting from the
consultation are all capable of making assessments about causation and attribution in the context
of climate change.* Indeed, courts have already been requiring the federal government to assess
the effects of climate change, including its additive harm, under these standards. E.g., Nat’l
Wildlife Federation v. Nat’l Marine Fisheries Serv., 184 F. Supp. 3d 861, 917 (D. Ore. 2016)
(finding a biological opinion did not “properly analyze the effects of climate change, including its
additive harm, how it may reduce the effectiveness of [mitigating] actions, particularly habitat
actions that are not expected to achieve full benefits for ‘decades,” and how it increases the chances
of a catastrophic event.”) (emphasis added)’; Nat. Resources Defense Council v. Kempthorne, 506
F. Supp. 2d 322, 370 (E.D. Cal. 2007) (granting summary judgment to plaintiffs because the
“absence of any discussion in the BiOp of how to deal with any climate change is a failure to
analyze a potentially ‘important aspect of the problem.””) (emphasis in original); South Yuba River
Citizens League v. Nat’l Marine Fisheries Serv., 723 F. Supp. 2d 1247. 1273-74 (E.D. Cal. 2010)
(“The court cannot conclude that global warming's potential impacts are so slight that NMFS could
ignore them without discussion.”).

For the foregoing reasons, it is clear that the Bernhardt Memorandum, insofar as it directs
the Services not to consider greenhouse gas emissions or the effects of climate change on listed
species when determining whether to initiate the Section 7 consultation process, is neither
scientifically nor legally sound. Accordingly, the Biden Administration should revoke it, and the
2008 FWS Memorandum on which it relies, as soon as possible, and direct federal agencies to
fully comply with the ESA by considering the greenhouse pollution and climate impacts of all
federal actions, and to conduct the analysis with the care and urgency required by the dire nature
of the climate crisis.

11 The DOI Should Rescind the 2010 Polar Bear Listing Memorandum.

In December 2010, FWS also published a memorandum severely limiting the extent to
which climate change should factor into determinations as to when a species should be listed under
the ESA as “endangered,” defined by the Act as “in danger of extinction.” 16 U.S.C. § 1532(6).

4 Under a Section 7 consultation, the Services must analyze: (1) “the current status and environmental
baseline of the listed species or critical habitat;” and (2) “the effects of the action and cumulative effects on
the listed species or critical habitat,” adding them together to determine “whether the action is likely to
jeopardize the continued existence of the listed species or result in the destruction or adverse modification
of critical habitat.” 50 C.F.R. §402.14(g); see also 50 C.F.R. § 402.14(h) (listing requirements for
biological opinions).

5 The court in National Wildlife Federation listed various reasons the biological opinion failed to adequately
consider climate change, including assuming climate conditions would remain the same in the future, lack
of quantitative analysis, and failure to use the best available scientific information to estimate impacts of
climate change. /d. at 917-923. If courts see value in addressing climate change at the consultation process,
and actually are able to assess climate change and its effects at the consultation stage, why should the
Services arbitrarily exclude considerations of climate change at the initial step of determining whether or
not to initiate the Section 7 consultation process?
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Until a species is listed as either endangered or threatened, it receives no protection at all under
the statute.®

In May 2008, against the urging of conservationists that the polar bear should be listed as
“endangered” under the Act due to declining global sea ice, upon which the polar bear depends for
all of its essential life functions, FWS listed the polar bear as only “threatened,” 73 Fed. Reg.
28,212 (2008)—a determination that was upheld by the courts. 818 F. Supp. 2d 214 (D.D.C. 2011)
(affirmed 720 F.3d 354 (D.C. Cir. 2013)). During the course of that litigation, at the request of the
district court judge, FWS issued a memorandum clarifying that “in danger of extinction” means
“currently on the brink of extinction in the wild[.]” Supplemental Explanation for the Legal Basis
of the Department’s May 15, 2008 Determination of Threatened Status for Polar Bears (Dec. 22,
2010) (“Polar Bear Listing Memo”).

This interpretation—essentially requiring that a species’ extinction be imminent, certain,
and currently looming—represents a dramatic and unnecessary narrowing of the circumstances
under which a species can be classified as endangered. It also severely undermines the efficacy of
the ESA, a statute whose purpose is to provide a program for the survival and recovery of
endangered and threatened species. 16 U.S.C. § 1531(b); 16 U.S.C. § 1532(3). If a species cannot
be afforded the life-saving protections associated with being listed as endangered until its
populations are so far gone that recovery is an all but impossible task, then one of the ESA’s
primary purposes would effectively be undone.

As part of its reasoning for why the polar bear did not meet this new standard, FWS found
that climate change, and the resulting loss of sea ice habitat, would be “incremental,” thereby
decreasing the “polar bear’s ability to sustain itself . . . over time,” but that polar bear populations
did not currently suffer to the point where they could be considered “on the brink of extinction.”
Polar Bear Listing Memorandum 17-18.

This interpretation of the role of climate change in the listing context is both scientifically
unsupportable and legally insufficient. The ESA requires the Services to rely on the “best available
scientific and commercial data available” in making a listing determination. 16 U.S.C.
§ 1533(b)(1). Scientific data clearly support that climate change creates both an acute and current
threat, as well as an accelerating and rapidly growing threat that will only worsen with time. See
National Climate Assessment, Climate Change Impacts in the United States (2014),
https://nca2014.globalchange.gov/; The Intergovernmental Panel on Climate Change, Global
Warming of 1.5°C (2018), https://www.ipcc.ch/sr15/download/#chapter. Dismissing the effects of
climate change as too distant or geographically remote necessarily ignores the best available
science.’

Therefore, the Biden Administration should also rescind the Polar Bear Listing Memo,
consistent with the mandates of the ESA and the best available science.

¢ A “threatened” species is one that is one that is “l