
STATE OF NEW MEXICO 
COUNTY OF BERNALILLO 
SECOND JUDICIAL DISTRICT 
 
ENERGY POLICY ADVOCATES, 
a Washington Nonprofit Corporation, 
 
  Plaintiff, 
v.       No. D-202-CV-2020-03587  
 
HECTOR BALDERAS, ATTORNEY 
GENERAL FOR THE STATE OF 
NEW MEXICO, 
 
  Defendant.                                                                  

PLAINTIFF’S MOTION TO COMPEL DEFENDANT’S 
PRODUCTION OF DOCUMENTS AND FOR FEES  

 
 Plaintiff Energy Policy Advocates (“EPA”), by counsel, files this Motion to Compel the 

Production of Documents and for Sanctions against the Defendant. Despite multiple reasoned 

and supported requests and “good faith attempts” by Plaintiff to avoid unnecessary motions, 

delay and expense, the Defendant will not provide relevant documents in response to Requests 

for Production and continues to withhold documents on the basis of unsupported and improper 

objections. Defendant’s refusal to provide good faith answers and an adequate privilege log 

necessitates this Motion to Compel and merits an award of fees and expenses in accordance with 

Rule 1-037 NMRA.  

  The Defendant’s arguments to avoid producing public documents is particularly 

problematic in New Mexico given the Attorney General’s obligation to enforce the Inspection of 

Public Records Act (“IPRA”) and the bright lines and precedent related to IPRA.   “New 

Mexico’s policy of open government is intended to protect the public from having to rely solely 

on the representation of public officials that they acted appropriately.” City of Farmington v 
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Daily Times, 2009-NMCA-057, ¶ 17, overruled in part on other grounds by Republican Party v. 

NM Taxation & Revenue Dept., 2012-NMSC-026. 

1. INTRODUCTION. 

 This lawsuit originates from six IPRA public record requests submitted to Defendant by 

Plaintiff. The requests relate to a multi-state campaign by certain offices of state attorneys 

general to coordinate the advancement of a sweeping private policy agenda. Although this 

campaign was undertaken in consultation with outside activists and other parties, these AG 

offices are obscuring their involvement under so-called common interest agreements. These 

common interest agreements themselves are being withheld, now in discovery, so that the 

Plaintiff, the public and the Court are expected to simply trust OAG that the details of these 

common interest agreements—which in turn are used to justify the withholding of volumes of 

public documents—do represent valid common interest agreements, and are legally privileged.   

 Neither IPRA nor the New Mexico discovery rules support the Defendant’s (Office of 

Attorney General or “OAG’s”) efforts to keep public documents secret and the differences begin 

with the effort to keep the agreements themselves, secret.  One of the agreements on its face is no 

more than an attempted secrecy pact, claiming privilege for any discussions on a broad subject 

matter about any possible legal action, judicial or administrative, at the state or federal level, 

against individuals or governmental entities. The author, ringleader and lead signatory of the 

effort to shield discussions about suing to obtain federal “climate” regulations has just publicly 

denied that the parties have moved beyond such theoretical discussions, and flatly admitted that 

there is no reasonably anticipated litigation Defendant can point to supporting the claim that a 

preposterously broad purported common interest agreement shields the records Plaintiff seeks 

(see, infra at 9). 
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The Defendant has invoked these secret common interest agreements to withhold 

correspondence to and from outside parties, and at least one Power Point presentation prepared 

by an outside activist, while also withholding the very agreements themselves. Both the 

purported common interest agreements at issue in this case and certainly the correspondence 

with outside parties that the Defendant continues to withhold  are of enormous public interest 

and importance for the light they shed on the use of a critical public office and public funds to 

pursue and keep secret a private agenda, the actual work of the “quasi-public employees” 

involved and the details of the collaboration between plaintiffs’ attorneys, private partisan 

political donors, ideological activists and states’ attorneys general. 

Plaintiff filed the public record requests and then these requests for production to inform 

and educate the public about the private influences on government policymaking and the use or 

misuse of the Attorney General’s office. This arrangement at the heart of Plaintiff’s requests has 

been roundly criticized for the pursuit of “an agenda that puts something other than N.M. 

taxpayers first.”  Exhibit 1, Albuquerque Journal Editorial dated July 19, 2019 “NM AG’s staff 

must serve public, not special interests.” 

 The Defendant’s astonishing response to the obvious criticism was Orwellian double-

speak of the first order. For public consumption, sitting on the private secret agreements in which 

the Attorney General’s office apparently agreed to keep public documents hidden, the Attorney 

General was quoted as insisting he has “nothing to hide.” Exhibit 2, Albuquerque Journal July 

15th, 2019 article (Dan McKay) “Outside attorneys in AG’s Office face criticism”. The 

Defendant simply insisted that the arrangement and the obvious questions raised about the 

conflicts of interest, the lack of transparency and accountability were actually proof of the exact 

opposite: “The Attorney General has a strong and transparent record of prosecuting political and 
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corporate corruption … and he makes no apologies to special interests who are afraid of 

increased accountability.” Id.  

Defendant’s objections and refusal to properly respond to the discovery now pending is 

simply more of this same double speak and obfuscation to keep the public in the dark about the 

purchase and use of Defendant’s offices and powers and resources to pursue a private agenda.  

a. THE IPRA REQUESTS. 

 The six IPRA requests at issue in this case sought all common interest agreements 

entered into by one of three officials in the Office of the Attorney General1over a described 

period of time; correspondence related to multi-state coordination calls; notices to or from 

outside parties of public records requests and discussion therefore including coordinating 

responses; and records which included certain search terms related to the aforementioned 

campaign. Defendant’s productions in response to these requests often redacted documents 

almost entirely, and reflected a shift in OAG’s implementation of IPRA by suddenly withholding 

the identities of parties to correspondence. Records obtained from other states and even from 

earlier OAG IPRA productions in New Mexico of some of the same records demonstrate the 

release of non-exempt information was woefully incomplete. 

 The OAG’s pattern and practice of over-withholding and under disclosing led to the 

current litigation, and now takes the form of meritless objections to routine civil discovery 

requests. As Plaintiff’s requests began focusing on OAG’s particular campaign with outside 

activists, Defendant also changed its practice of releasing the identities of outside parties to 

 
1 Plaintiff uses the term “official” or “quasi-public employees” colloquially here, as Ms. Anne Minard and Mr. 
Robert Lundin are not OAG employees. Public records indicate that both came to the OAG after being hired, then 
“seconded” to OAG, by a private entity that was created for this purpose of placing private attorneys in OAGs as 
“Special Assistant Attorneys General” to pursue energy and environment priorities of the organization’s creator, 
activist Michael Bloomberg. 
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responsive correspondence, and began reflexively, automatically and improperly withholding the 

names and identities of all individuals from outside of the New Mexico Attorney General’s 

Office who were copied on correspondence the Plaintiff requested. Listing all persons receiving 

copies of the secret documents is standard for any privilege log. Hiding the names makes it 

impossible to justify the withholding of the document on the basis that the documents are only 

distributed to persons subject to an enforceable secrecy agreement.  

b. THE DISCOVERY REQUESTS GENERALLY 

 Plaintiff submitted Requests for Admissions and Requests for the Production of 

Documents on the 1st day of August 2020. After seeking an extension, Defendant provided 

objection-filled responses and a privilege log lacking associated page numbers, alongside a very 

few records (which the OAG produced in redacted form). On September 24, 2020, counsel for 

the Plaintiff initiated a call to discuss Defendant’s responses. Defendant provided slightly 

amended responses on October 1, 2020. After another attempt by Plaintiff to obtain good faith 

answers, by letter sent October 12, 2020 (Exhibit 3 hereto) Defendant yet again asked for 

additional time before finally providing actual appropriate  responses to the Requests for 

Admission, a privilege log lacking basic information and containing only conclusory 

explanations for the withholding of documents responsive to eighteen Requests for Production, 

objections relating to the specificity of nine Requests for Production, and denials that OAG 

possessed records responsive to the remaining twenty-two Requests for Production.  

 The records cataloged in the privilege log are eight purported common interest 

agreements and seventeen emails. The emails include ten that discuss notices of Plaintiff’s public 

records requests, five related to draft, executed, or updated common interest agreements, one 

related to the addition of another individual to a distribution list, and one sent to or copying an 
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employee of the Washington State Attorney General from another privately hired “Special 

Assistant Attorney General”, “seconded” to the Oregon Department of Justice. 

2. SPECIFICITY OBJECTIONS 

 The Defendant’s objections to Requests for Production 37, 38, 39, 40, 41, 42, 44, 45, and 

47, as overly vague, are meritless. The Requests seek email correspondence between signatories 

of the purported common interest agreements on specific dates. Records received from other 

state attorneys general in response to similar requests reveal a pattern of notice and coordination 

related to Plaintiff’s public records requests.  Defendant’s vagueness objections are nothing more 

than an attempt to further improperly delay or defeat the production of documents likely 

responsive to the initial IPRA requests and keep secret what is by statute public information.    

 The New Mexico Rules permit parties to “obtain discovery of any information, not 

privileged, which is relevant to the subject matter involved in the pending action. The 

information sought need not be admissible at the trial if the information sought appears to be 

reasonably calculated to lead to the discovery of admissible evidence.” Rule 1-026 NMRA. The 

Committee Comments to Rule 1-026 NMRA note a “principal purpose of these provisions is to 

facilitate early discovery of necessary pretrial information to focus on later discovery. Early 

identification of potential witnesses and exhibits should expedite the litigation process.”  

 “The general rule governing discovery is toward liberality rather than limitation.” Ruiz v. 

Southern Pacific Transp. Co., 1981-NMCA-094, ¶ 30, 97 N.M. 194. The rules are intended to 

enable a party to obtain “the fullest possible knowledge of the facts before trial” and “the 

presumption is in favor of discovery.” Marchiondo v. Brown, 192-NMSC-076, ¶ 13, 98 N.M. 

394. “[D]iscovery is designed to make a trial less a game of blind man’s bluff and more a fair 
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contest with the basic issues and facts disclosed to the fullest practical extent.” United Nuclear 

Corp. v. General Atomic Co., 96 N.M. 155, 169, 629 P.2d 231, 245 (1980).   

 As the Defendant, despite numerous opportunities and requests, has not explained how 

Requests for the Production of Documents seeking correspondence sent on specific single days 

could be considered vague or could possibly produce an unmanageable universe of responsive 

documents, Defendant’s vagueness objections should be overruled and Defendant should be 

ordered to produce the documents requested in Requests for Production 37, 38, 39, 40, 41, 42, 

44, 45, and 47. 

3. DEFENDANT’S ATTORNEY WORK PRODUCT AND COMMON INTEREST 
OBJECTIONS ARE INADEQUATE 

 
 The Defendant is withholding records responsive to the Requests for Production 1, 2, 3, 

4, 10, 21, 22, 23, 25, 27, 29, 30, 33, 34, 35, 36, 43, and 46 as attorney work product subject to the 

common interest rule. Defendant is asserting that common interest agreements, emails relating to 

the drafting and execution of those agreements, emails providing notice of public records 

requests and discussing and coordinating responses to those requests, and an email adding an 

additional party to a distribution list constitute materials made in anticipation of litigation that 

were shared among privileged parties with identical legal interests. This theory is no more than a 

facile, post hoc justification to withhold documents responsive to Plaintiff’s Requests for 

Production; a theory that also ignores the Attorney General’s Compliance Guide which provides 

“Merely declaring certain documents to be confidential by regulation or agreement will not 

exclude them from inspection.” Attorney General’s Guide to the Inspection of Public Records 

Act at 7. 

 The common interest doctrine allows documents disclosed to a third party to be protected 

from discovery if the party resisting discovery can demonstrate that the documents were created 
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during the course of a joint effort between the resisting party and the third party and that the 

documents were created in furtherance of that effort. See Santa Fe Gold Corp. v. United Nuclear 

Corp., 175 P.3d 309, 316 (N.M. App. 2007). The doctrine is typically asserted as a defense to 

waiver of attorney-client privilege. See In re Grand Jury Proceedings, 616 F.3d 1172, 1183 

(10th Cir. 2010); Frontier Ref Inc. v. Gorman-Rupp Co., 136 F.3d 695, 705 (10th Cir. 1998).  

The application of the doctrine to attorney work product to documents requested in an 

Inspection of Public Records lawsuit in New Mexico is without reported precedent, but at a 

minimum the Defendant must demonstrate “(1) that each document contains a privileged 

communication and (2) that each document disclosed [] was designed to further the common 

legal interest.” Santa Fe Gold Corp., at 316. A more recent decision in the context of attorney 

clint privilege and common interest doctrine further requires, “(1) the parties to the 

communications shared an identical legal interest in the subject matter of each communication 

claimed to privileged; (2) the communication was made ‘during the course of a joint [] effort 

between the resisting party and the third party’ and ‘in furtherance of that effort’; and (3) the 

shared identical legal interest existed at the time the communication was made as reflected by a 

preexisting, or at the very least contemporaneous, agreement of the parties.” Albuquerque 

Journal v. Board of Educ. of Albuquerque Pub. Schools, 436 P.3d 1, 9 (N.M.App. 2018).  

In the present discovery dispute, therefore, the Defendant must demonstrate at a 

minimum that each of the withheld agreements and emails contained privileged communications, 

i.e., attorney work product, and that the documents were shared to further an identical common 

legal interest, including what that interest is. Instead, Plaintiff states on information and belief, 

Defendant claims that the common interest among these parties is “Anticipation Of Judicial Or 

Administrative Actions To Require The Federal Government (Or Private Parties) To Take 



 9 

Action (Or To Defend The Federal Government's Authority To Take Action) To Reduce Or 

Limit Emissions Of Greenhouse Gases That Cause Climate Change.” There is literally no 

conceivable action in the field of climate change litigation, whether against private parties or the 

federal government — under state, or federal, law, whether common or “including but not 

limited to the Clean Air Act” — that this does not claim shield discussion of, in otherwise public 

records, from the public. Indeed, that is to say, the common interest asserted here as underpinning 

the claimed privileges is everything.  Whatever this document is, it is not a “common interest 

agreement” even in jurisdictions that have adopted the common interest doctrine. 

Further, the author, ringleader and lead signatory of this effort which OAG cites to keep 

public records secret for being supposedly relating to pending litigation, the New York Attorney 

General, is quoted in a recent Wall Street Journal article about that precise scheming, denying 

that any suit is pending and more specifically that, “If we are to address this challenge, then all 

options must be on the table. With that said, we have no plans at this time to bring litigation 

seeking to promote one particular approach.”2 Exhibit 4.   

 Further still, the putative privilege log does not contain sufficient information about the 

recipients—information which is essential to ascertain whether the Attorney General sufficiently 

established the requisite underlying privilege in the first place. See High Point SARL v. Sprint 

Nextel Corp., 2012 WL 234024, at *3 (D. Kan. 2012). Documents for which no author or 

recipient or author is identified on the log must be produced. Smithkline Beecham Corp. v Apotex 

Corp., 193 F.R.D. 530, 539 (ND Ill. 2000); Highpoint Sarl v. Sprint Nextel Corp 120 WL 

234024 *15.  

 
2 Exhibit 4.Timothy Puko, “States Explored Litigation to Challenge U.S. Policy on Climate Change,” Wall Street 
Journal, November 28, 2020, https://www.wsj.com/articles/states-explored-litigation-to-challenge-u-s-policy-on-
climate-change-11606559400?mod=mhp.  

https://www.wsj.com/articles/states-explored-litigation-to-challenge-u-s-policy-on-climate-change-11606559400?mod=mhp
https://www.wsj.com/articles/states-explored-litigation-to-challenge-u-s-policy-on-climate-change-11606559400?mod=mhp
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The privilege log must demonstrate with details, an objectively reasonable basis for 

asserting privilege as to each communication. Pina v Espinoza, 2001-NMCA-055, ¶¶ 21, 25. See 

also Id. at ¶ 24. Meaning that, first comes the question as to whether any of the public documents 

can be withheld at all.  

a. THE WITHHELD DOCUMENTS ARE NOT ATTORNEY WORK 
PRODUCT 

 
 The threshold inquiry is whether the materials withheld are attorney work product. 

Attorney work product is not a privilege, but an immunity found in Rule 1-026(B)(5). The 

immunity is nearly absolute for “opinion” work product – documents reflecting an attorney’s 

mental impressions, conclusions, opinions or legal theories – and qualified for all other “non-

opinion” work product. Hartman v. Texaco, Inc., 937 P.2d 979, 984 (N.M.App. 1997). Again, 

Defendant’s own Guide to the Inspection of Public Records states clearly that merely declaring 

documents to be exempt is not sufficient. A party asserting the work product immunity bears the 

burden of demonstrating the rules applies to each document and may do so by submitting 

detailed affidavits establishing the specific facts to support the immunity claim. Hartman, at 984 

(citations omitted).  If a party demonstrates the rule applies, the discovering party may only 

obtain the information upon a showing of substantial need and that the party is unable to obtain 

the substantial equivalent of the materials by other means. Rule 1-026(B)(5). 

 The operative clause of Rule 1-026(B)(5) is that the material was prepared “in 

anticipation of litigation.” The party asserting a claim of attorney work product “must 

demonstrate that litigation was ‘the driving force’ behind the preparation of each challenged 

document.” Hartman, at 985. The “in anticipation of litigation” requirement is crucial as those 

documents prepared in the regular course of business are not immune from discovery as attorney 

work product. 
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 The withheld records here – the purported common interest agreements, emails relating 

to the drafting and execution of those agreements, emails providing notice of public records 

requests and discussing and coordinating responses to those requests, and an email adding 

additional party to a distribution list – cannot credibly be claimed to have been created, obtained, 

or shared in anticipation of litigation. The Attorney General of New York, the author of the 

purported Common Interest Agreement, has publicly confirmed the records cannot be pursuant 

to the purported Common Interest Agreement as there is no pending litigation. See Exhibit 4. 

The bare recitation of a privilege does not supply the precise facts necessary to make that 

showing. “New Mexico’s policy of open government is intended to protect the public from 

having to rely solely on the representation of public officials that they acted appropriately.” City 

of Farmington v Daily Times, 2009-NMCA-057, ¶ 17, overruled in part on other grounds 

by Republican Party v. NM Taxation & Revenue Dept., 2012-NMSC-026. 

Further, the emails themselves, particularly those providing notice of, discussing and 

coordinating responses to public records requests, and adding additional parties to a distribution 

list, could not have been made in anticipation of litigation as there is no identifiable litigation 

possible.  

 As to the purported common interest agreements and emails directly related to the 

revision and execution of those agreements, there is again no demonstration that they were 

prepared in anticipation of any particular litigation, as confessed by New York Attorney General 

Letitia James. To the contrary, the aforementioned and purportedly omnibus “CIA”, in 

“Anticipation Of Judicial Or Administrative Actions To Require The Federal Government (Or 

Private Parties) To Take Action (Or To Defend The Federal Government's Authority To Take 

Action) To Reduce Or Limit Emissions Of Greenhouse Gases That Cause Climate Change” 



 12 

indicts the defense effort to hide behind the common interest doctrine as an unadorned and 

unfounded attempt  to keep the public in the dark about certain discussions.3 Plaintiff’s Request 

for Admission Exhibit # 1 is an unredacted purported common interest agreement, one released 

by the Defendant to the Plaintiff in response to an IPRA request, which Defendant now 

withholds as attorney work product.4  

The agreement purports to memorialize an agreement to take judicial or administrative 

action to require the Federal Government or private parties to take action or defend the right to 

take action to reduce or limit greenhouse gases. More concisely, it is an agreement to share 

information that may be used to do something against some public or private entity or entities, 

under some authority and maybe the Clean Air Act or not, at some point in time, but most 

definitely regarding greenhouse gases. As such it is not only a parody of a common interest 

agreement but also a clumsy effort at a secrecy pact, implemented in this case as an instrument to 

provide allies notice of requests and a plausible means to delay or refuse releasing public 

records. There is no specific identifiable cause of action or even venue for the action as it is left 

undecided if it will be a judicial or administrative action. This is not a common interest 

agreement; this is an attempt to shield the workings of the New Mexico Attorney General from 

public scrutiny in violation of public policy. 

 Even assuming, arguendo, that the emails and agreements are attorney work product, the 

documents would still be discoverable as Plaintiff has substantial need for the materials which 

 
3 At best, these purported common interest agreements, by their ¶¶ 7-8, represent contractual agreements to provide 
notice and a highly questionable requirement of consent prior to releasing records requested by the public on certain 
subject matters. Farming out the right to keep public documents from the public in New Mexico to unknown dozens 
(hundreds?) of unnamed, unidentified (unqualified?) (uninformed?) lawyers (paralegals?) (Public relations interns?) 
(volunteer or paid activists?) runs afoul of both the letter and the spirit of IPRA and basic discovery rights.  
4 The agreement is titled “Common Interest Agreement Regarding the Sharing of Information in Anticipation of 
Judicial or Administrative Actions to Require the Federal Government (or Private Parties) to Take Action (or to 
Defend the Federal Government’s Authority to Take Action) to Reduce or Limit Emissions of Greenhouse Gases 
that Cause Climate Change.” 
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are directly relevant to claims that the Defendant is wrongly withholding records responsive to 

the Plaintiff’s IPRA requests. These materials will demonstrate that the correspondence withheld 

is being withheld under dubious claims of common interest rule and that any privilege may have 

been waived by sharing with parties in states that do not recognize the common interest rule, 

such as Iowa, Minnesota, Vermont or other such states (as well as being shared with states which 

define the common interest privilege in a narrow manner and reject sweeping proclamation of 

“common interest”, such as New York. See Ambac Assurance Corp. v. Countrywide Home Loans, 

Inc., 27 N.Y.3d 616, 57 N.E.3d 30, 36 N.Y.S.3d 838 (N.Y. 2016)). If the requesting party claims 

the privilege was waived due to disclosure to a third party, then the burden falls back on the 

resisting party and such party must show a “shared identical legal interest “with the third party to 

support secrecy. Santa Fe Pacific Gold Corp. v. United Nuclear Corp. 2007-NMCA-133, ¶¶ 25, 

31. See also Rule 11-511 NMRA (Any privilege against disclosure of a confidential matter or 

communication may be waived if any significant part or the communication or matter is 

disclosed). As already described, there is no identified shared, identical interest, the purported 

common interest agreement by virtue of its own sweeping claim to coverage can be no such 

thing, and the Attorney General of New York denies there is any pending litigation thereunder. 

There are few, if any, alternative means to obtain these records as nearly all participant 

states have adopted and are coordinating with OAG a similar stance regarding withholding, and 

the Plaintiff should not be expected to litigate the same claims in every state to obtain New 

Mexico public records.  

b. THE REQUIREMENTS OF THE COMMON INTEREST DOCTRINE 
HAVE NOT BEEN MET 

 
 As argued, supra, the withheld materials are not attorney work product. Even if the 

materials could be construed as such, the common interest doctrine does not apply as the 
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documents were not shared between privileged parties and were not shared to serve an identical 

common legal interest. The OAG has not attempted whatsoever to list the persons who were 

listed as receiving the documents, let alone the unlimited (?) list of persons who then were 

forwarded or copied with the same documents. 

 A party’s conclusory claim that disclosure of information sought in discovery would 

violate a privilege is insufficient; the party must provide sufficient information to clarify and 

explain its position. See United Nuclear Corp. v. Gen. Atomic Co., 96 N.M. 155 (1980). Here, 

the Defendant has merely stated that the withheld materials are attorney work product and since 

the materials were shared between several parties, who claim a common legal interest, they are 

subject to the common interest rule. The Defendant does not provide information sufficient to 

determine that the records were shared between privileged parties or that they material shared 

serves an identical legal purpose. To the contrary, all Defendant has provided – and now, 

tellingly, withholds – is an incriminatingly overbroad claim to a common legal interest in 

anything having to do with greenhouse gases, administrative or judicial, against a governmental 

entity or entities or possibly private parties, to compel action or cessation of action, some time. 

 Defendant’s objections ignore the fact that material shared pursuant to the alleged 

common interest agreements has been shared with parties that do not recognize the common 

interest doctrine, again for example Minnesota, Vermont and Iowa.5 There cannot be a common-

interest privileged relationship between parties that do not recognize the common interest 

doctrine nor can there be an expectation of privacy. Defendant fails its burden in the face of 

 
5 See Walmart Inc. v. Anoka County, No. A19-1926, 2020 WL 5507884, at *2 (Minn. Ct. App. Sept. 14, 2020) “[t]he 
common-interest doctrine is an exception to work-product waiver that has been adopted in some jurisdictions, but 
not expressly in Minnesota); Energy & Environment Legal Institute v. Attorney General of Vermont, Vt. Super. Ct., 
Docket No. 558-9-16, at *3 (“[the common interest doctrine] has not been recognized as a privilege under Vermont 
law nor adopted in any reported decision.”); Belle of Sioux City LP v. Missouri River Historical Development, Inc., 
Iowa Dist. Ct., CL 126161 at *9. 
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apparent waiver. (Santa Fe Pacific Gold Corp. v. United Nuclear Corp. 2007-NMCA-133, ¶ 25, 

31; also Rule 11-511 NMRA). 

 Defendant’s objections also ignore that certainly some and likely all withheld documents 

were not made pursuant to an identical common legal interest, but rather in the course of 

ordinary business. Beginning with the email notices of public records requests, Defendant has 

presented no evidence that these were received to advance their identifiable, protectable common 

legal interest nor could Defendant present such evidence. Defendant has provided the opposite of 

such evidence, that being the contract to provide each other notice and a questionable 

requirement of consent prior to releasing New Mexico public records on certain, broad topics.  

Further, many of the withheld emails are simply to provide notice per that agreement and 

there is no common legal interest in processing a New Mexico public records request. Nor can 

the purported common interest agreements themselves represent the pursuit of a shared identical 

legal interest as they do not represent any identifiable, legitimate legal goal. The agreements are 

merely an agreement to share information about a potential action against some party at some 

point and obtain consent from outside parties prior to doing so. The agreements have no 

specificity on any details and represent an attempt by the Defendant to contract its way out of, or 

provide legal cover to not respond fully to, IPRA requests. 

 This Court should order the Defendant to provide unredacted copies of all documents 

responsive to Requests for Production 37, 38, 39, 40, 41, 42, 44, 45, and 47. These documents 

are improperly withheld as attorney work product subject to the common interest rule. They are 

neither attorney work product nor properly withheld pursuant to the common interest rule.  
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4. INADEQUATE SEARCH  

 The final deficiency in the Defendant’s responses is an inconsistent, if not intentional, 

approach to certain Requests for Production which, the evidence reasonably suggests, was 

triggered by Plaintiff homing in on certain matters with which these OAGs consulted with 

outside activists. In response to Request for Production No. 8, Defendant provides its by now 

routine, boilerplate objections while also denying it is in possession of the requested document, 

an attachment to an email which is a slide show titled “BachmannDoc.PPT.” Nevertheless, 

Defendant admits Request for Admission No. 13, which asked if “OAG received an email 

containing an attachment from another state OAG or department of justice whose title included 

‘BachmannDoc.PPT.’” It is apparent from both responses that OAG is either providing 

inconsistent or even false answers, or not maintaining the very records that are so crucial to a 

potential proceeding that it had to withhold them from public scrutiny. Plaintiff asks this Court to 

order the Defendant to conduct another search for documents responsive to all Requests for 

Production to which it responded that it had no records, including but not limited to all 

attachments.  

5. REASONABLE EXPENSES 

 New Mexico Rule 1-037(A) NMRA allows a discovering party to move the Court for an 

order compelling inspection in accordance with discovery requests. The rule further permits a 

court to award reasonable expenses, including attorney’s fees, to a successful moving party. 

Plaintiff has afforded Defendant multiple opportunities to comply in a forthright manner with the 

discovery requests. Rather than provide Plaintiff with answers, Defendant has sought multiple 

extensions, stonewalled requests and provided incomplete responses after Plaintiff expended 
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great time and cost elaborating with specifics and authority on the impropriety of Defendant’s 

approach. This failure to comply warrants an award of Plaintiff’s fees and expenses. 

6. CONCLUSION 

 For the foregoing reasons, this Court should grant Plaintiff’s Motion in its entirety and 

order Defendant to: 1) produce documents responsive to Requests for Production   37, 38, 39, 40, 

41, 42, 44, 45, and 47; .2) produce documents responsive to Requests for Production 1, 2, 3, 4, 

10, 21, 22, 23, 25, 27, 29, 30, 33, 34, 35, 36, 43, and 46; 3) perform another search for any 

Request for Production of Documents where no documents were found; and 4) pay Plaintiff’s 

costs, including attorney’s fees, in connection with this motion. 

Respectfully submitted, 
 
ENERGY POLICY ADVOCATES 
 
/s/ Eric Neal Cornett    
Eric Neal Cornett 
P.O. Box 728 
Hyden, KY  41749 
(606) 275-0978 
Kentucky State Bar. No. 96266 
Attorney Pro Hac Vice  
NCornettLaw@gmail.com 
    
PATRICK J. ROGERS, LLC 
 
Patrick J. Rogers    
20 First Plaza NW, Suite 725 
Albuquerque, NM  87102 
(505) 938-3335 
patrogers@patrogerslaw.com 

 
      Attorneys for Plaintiff 

I certify that on the 8th day of December, 2020, the 
forgoing was electronically filed through the court’s filing 
system which caused all parties of record to be served. 
 
/s/ Patrick J. Rogers   

mailto:NCornettLaw@gmail.com
mailto:patrogers@patrogerslaw.com
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